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INTRODUCTION

Very soon after the Washington and Dayton peaceeagents, the Council of Europe realised
the need to define the structure and working meshadicthe ombudsman institutions in Bosnia
and Herzegovina, as bodies responsible for theegtion of human rights in that country. In
November 1996, at the request of the Parliamemasembly of the Council of Europe, the
European Commission for Democracy through Law (¥er€ommission) adopted its Opinion
on the institutional situation in Bosnia and Hexa&ga, with particular reference to the human
rights protection machinery (CDL-INF(96)9); as aul of this opinion, the Working Group on
Ombudsman institutions in Bosnia and Herzegovina st up in April 1997. It consisted of Mr
Jean Claude Scholsem and Ms Maria de Jesus Sgvez Lmembers of the Venice Commission
for Belgium and Portugal respectively, and MM Alvdsil Robles, former Defensor del Pueblo
(Spain) and Philippe Bardiaux, Foreign Relations/iéer to the Médiateur de la République
(France). MM Gerard Batliner et Rune Lavin, membefsthe Venice Commission for
Liechtenstein and Sweden respectively, contribtaetie group's work.

The working group wished to involve the authoriteescerned in its work. The Ombudsperson
for Bosnia and Herzegovina, the staff of this afend the Ombudsmen of the Federation of
Bosnia and Herzegovina took an active part in thekveoncerning them. On two occasions, in
Banja Luka, the members of the group met Ms Plaasid Mr Poplasen, Presidents of the
Republika Srpska, and judges of the RS Constitatidbourt of the RS to discuss the
Ombudsman. Lastly, the Office of the High Represtve and the OSCE took an active part in
preparing the drafts at every stage.

The group also wishes to thank the Fremtédiateur de la Républiquand the Portuguese
Providor de Justicdor all their assistance with its work.

l. FRAMEWORK

The ombudsman institutions now functioning in Basand Herzegovina, namely the Human
Rights Ombudsperson for Bosnia and HerzegovinataedOmbudsmen of the Federation of
Bosnia and Herzegovina, were established by theepegreements. The Constitution of the
Federation of Bosnia and Herzegovina (hereinaff®H") was drawn up under the terms of the
Washington Agreements of March 1994 and providestlie setting up of an ombudsman
institution in the FBH. The Dayton Agreements, whiame into force on 15 December 1995,
established the State of Bosnia and Herzegovineeiffedter "BH") as the continuation of the
Republic of Bosnia and Herzegovina, consistingved entities, the FBH and the Republika
Srpska (hereinafter "RS"). Annex 6 to the agreemgmovides for the establishment of the
Office of the Human Rights Ombudsperson as onbéetwo components of the Commission on
Human Rights, the other being a judicial institatithe Human Rights Chamber.

There is as yet no ombudsman institution in the R& idea of setting up such an institution
was muted in the above-mentioned Opinion of theideiCommission on the constitutional
situation in Bosnia and Herzegovina, with particuleference to the human rights protection
machinery. The working group's first task was tavdrup a preliminary draft law on the
Ombudsman of the Republika Srpska. The group's wallkeit seriously hampered by the
constitutional crisis that shook the RS in summ@97] nevertheless resulted in the drawing up
of a preliminary draft text which was presentedthe Venice Commission and approved in
March 1998 (CDL(98)12fin). The draft was transndtte the Office of the High Representative
in Bosnia and Herzegovina, the OSCE Mission in Boand Herzegovina and the authorities of
the Republika Srpska.
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Meanwhile the OSCE Mission in Bosnia and Herzegaweked the Council of Europe to assist
in drawing up a draft organic law for the Ombudsméthe FBH. The Constitution of the FBH
requires a law on the appointment of the Ombudsofigihne FBH to be adopted three years after
the entry into force of the Constitution (May 199%his task was assigned to the working group,
which transmitted the requested draft to the OSCHarch 1999, after it had been approved by
the Venice Commission.

At the same time, the Ombudsperson for BH askedwbeking group to look into the
distribution of competencies between the ombudsmstitutions in BH. An interim report on
the subject was adopted by the working group amdosmed by the Venice Commission in June
1998 (CDL-INF(98)12). On the basis of the conclusiof the interim report, the Ombudsperson
asked the working group to draw up a preliminargfidorganic law on the functioning of the
institution of Ombudsperson for BH after the endhad transitional period provided for by the
Dayton Agreements (December 2000). The group cdexplés preparation of the requested
draft in March 1999.

Lastly, the group considered it advisable to rewstails of the preliminary draft law on the
Ombudsman of the RS in order to bring it into lwéh the draft laws on the ombudsman
institutions of BH and the FBH. The revised drafasmtransmitted to the OSCE and the
authorities of the RS.

The three preliminary draft laws are appended iréport*

Il. OMBUDSMAN INSTITUTIONS IN A POST-CONFLICT SOCIE TY IN
TRANSITION

The operation of an ombudsman institution in Bosmd Herzegovina is surrounded by not only
technical but also conceptual and therefore palitiifficulties.

The idea that ombudsman institutions are part ehdm rights protection machinery is now
familiar to everyone. It is beyond doubt that aleidg highly developed judicial systems for
protecting human rights, ombudsman institutions iar@ position to provide a parallel, non-
judicial form of protection which is equally effea and necessary. Of course, the Ombudsman
cannot be a substitute for judicial machinery pebitgy individual rights. Its contribution to the
system for protecting those rights is a consensiher than conflictual dimension, an authority
with a more ethical basis and a set of flexiblecedures that can adapt to different situations.
The key feature of the Ombudsman's work is thatQh#udsman is not, like the courts, bound
by strictly legal considerations but can baseétgoa on considerations of equity; in addition, as
a mediator, it has no power to impose the solutibrscommends without the agreement of the
parties concerned; its action is thus confined #&kimg recommendations, and its effectiveness
depends on the ability to convince and a high degfamoral authority; lastly, unlike the courts,
it can suggest amendments to laws and regulatidresenit considers this appropriate. In other
words, the Ombudsman's activity parallels and tnesextent complements that of the judicial
system.

! Only the draft law on the State Ombudsman of BoanihHerzegovina and its explanatory notes are agpd to
this provisional edition.
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In societies in transition the Ombudsman's actiigtgf course much less discreet. Faced with a
state apparatus undergoing profound changes, thmidsman institution's task is not only to
deal with cases of maladministration, but to pramart protect the values of society, including
human rights, which also mean the rule of law. Wkdlrgeted in theory at the administration, its
activity in the transition process not only paraslihat of the judicial system, but may often take
the form of judicial action. Its function is them disseminate a certain legal culture both among
the state institutions and among the populatiora transition situation, the Ombudsman's work
focuses more on applying the law and the Ombudderads to become a fully-fledged player in
the judicial system, exercising a quasi-judiciahdtion based on influence. This trend is
reflected in the broad scope afforded to ombudsmatitutions in several central and east
European countries for referring matters to thetspincluding the highest courts.

This trend, albeit justified, does have repercussion the concept of ombudsman. The
ombudsman institution may well be viewed as an appb of the administration, parliament or
courts and consequently lose its image as a meditt@ffectiveness could also be undermined.

Lastly, it is certainly an unusual idea to use ambodsman-type institution in a society in

conflict or post-conflict society where the stataahinery is not only new but also - and above
all - particularly weak. Many critics in fact dedm the ombudsman institution as too

sophisticated to perform a stabilising functioraisociety in conflict. However, some features of
the ombudsman institution can be acknowledged tmfbgreat use in a fragile society: an

approach free of the constraints imposed by anmptete or defective legal system, the use of
mediating (rather than adversarial) procedurest@@dtructural and operational flexibility of an

institution which by definition keeps red tape tonmimum are so many features warranting the
setting up of an Ombudsman institution in a sodietyonflict or post-conflict society.

However, there are major risks. While the ombudsinatitution's role in a society in transition
is to safeguard or promote values in the face dfanging state apparatus, it could, where the
state institutions are weak or lacking, be grameders enabling it to replace the defective state
agency. This could pose problems: firstly, the ods#poan institution would lose its distinctive
features and become too similar to the standatdunens of the executive; secondly, the broad
scope of its activity could be seen as infringihg separation of powers; its flexibility could be
considered arbitrary; and by further relieving tiefaulting authorities of the need to take
responsibility, its action could undermine the m®x of setting up effective democratic
institutions and introducing the rule of law.

.  CONCEPTUAL PROBLEMS SURROUNDING THE OMBUDSMAN
INSTITUTIONS IN BOSNIA AND HERZEGOVINA

Bosnia and Herzegovina faces a combination of ifiewdties described above. Society is both
undergoing a transition to a new political, econoamd legal system and recovering after a long
war. The question is how to define the positiothef ombudsman institutions in this context.

The Ombudsmen of the Federation of Bosnia and ldexdea

Three Ombudsmen - a Bosnian, a Croat and an "gtbertently a Serb - have been appointed
under the Constitution of the FBH. The Officetltd Ombudsmen is an independent agency.



CDL-INF (99) 10 -5-

The Ombudsmen are empowered to examine the aesiviti all institutions of the Federation,

cantons and municipalities and all institutionspersons whose dignity, rights and freedoms
may be breached, particularly by ethnic cleansinthe preservation of its effects. To perform
their task, the Ombudsmen of the Federation areoemped to initiate proceedings before

competent courts and to intervene in pending piiogs.

The Constitution of the FBH makes it clear, if obly its structure, that the Ombudsmen are not
a supplementary, accessory or parallel instituttost, one of the key players in the state. The
chapter on the Ombudsmen is strategically placatienConstitution, immediately after the list
of fundamental rights and before any referencé¢oentity’s institutions, whether the President,
the Parliament, the Government or the courts. pbsstion reflects the importance assigned by a
war-torn society to the ombudsman institution amxglans the expectations the latter has
aroused. It also explains the institution's didtugecfeatures, including its extensive powers and
special relations with the judicial system. Thiggests that the purpose of the institution extends
well beyond monitoring the functioning of the admtration: it is in fact a device for
rehabilitating a society in crisis.

The question that arises at the outset is how d@mudsman institution, which by definition lacks
means of enforcement, can fulfil this task. On dtiger hand, if it is granted such means, the
guestion is whether it does not then cease to lmrdrudsman institution.

The first few years of operation are fairly indigat of the difficulties encountered by the
Ombudsmen of the Federation in the performancheif tuties, due to the conceptual problems
outlined above. The Ombudsmen have repeatedly appea the FBH authorities with requests
for the adoption of measures.

The US State Department Report on Human Right4986 states that "the Ombudsmen have
done some impressive work monitoring the humantsighuation and bringing cases of abuse to
the Bosnian and Croatian governments. HoweverQOiimbudsmen have no enforcement power
and authorities treat them with varying degreemdifference and hostility. They say that were

it not for the international backing, the Fedenatsuthorities would disband them immediately".

In their annual activity report for 1996, the Ombuoen state that despite repeated assurances to
the contrary, the authorities resisted their e¢féotmonitor respect for human rights.

The Human Rights Ombudsperson for Bosnia and Hevzea

The Ombudsperson for Bosnia and Herzegovina, esiaol under Annex 6 of the Dayton
Agreements, is a hybrid institution. As indicatdabee, it is one of the two branches of the
Commission on Human Rights (provided for by Artitllepara.1 of the Constitution of BH and
Annex 6 of the Dayton Agreements, Chapter Il, Pgitthe other being the Human Rights
Chamber. The two institutions are jointly respofesibor investigating manifest or alleged
violations of human rights enshrined in the Eurep€anvention for the Protection of Human
Rights and Fundamental Freedoms ("ECHR") and i$oppls, and instances of discrimination
in the exercise of fundamental rights enshrinedother human rights instruments. The
Ombudsperson is therefore an institution empowéregtceive and investigate complaints and
rule on their merits. It draws up a report statmgether there has been a violation of human
rights or not, and if so, may make recommendatfonsecuring just satisfaction. If the party at
fault fails to reply or refuses to comply with it®nclusions, the Ombudsperson transmits its
report to the High Representative and the Presidand may also refer the matter to the Human
Rights Chamber.
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The Ombudsperson's mandate gives rise to a broagk raf interpretations. The institution's
powers, tasks and options are in fact sometimesnipatible with one another. Annex 6 does
not prevent the Ombudsperson from issuing finditiggt there have been human rights
violations (even without giving reasons) or froneduently exercising the power to make
recommendations, which may be coupled with the athref enforcement by the High

Representative. This would make the Ombudspersamiion comparable to that of a powerful
executive body, but it seems doubtful whether sach approach is consistent with the
institution's stated purpose (to assist the paniesmplying with the ECHR).

Here too, difficulties stemming from the conceptpabblems surrounding the institution have
had to be dealt with during the first few yearstsfoperation. The Office of the Ombudsperson
was set up very soon after the conclusion of trec@eagreements and was for a long time the
only operational institution of those provided fiyr Annex 6 to the Dayton Agreemefti took

on the task of introducing the ECHR into Bosnia &t&fzegovina's legal system, precisely to
help BH comply with its commitments under the Carti@n, which is directly applicable in BH.
Whatever the authors of Annex 6 had in mind, thigkthas been carried out successfully, with
the result that the institution has acquired a iguascial status. Yet this too seems hard to
reconcile with the intrinsically non-judicial na&uof all ombudsman institutions.

IV. CHANGES IN THE FUNCTIONS OF OMBUDSMAN INSTITUTI ONS IN
BOSNIA AND HERZEGOVINA

Despite the social, political and legal difficuticeonfronting the ombudsman institutions in
Bosnia and Herzegovina, the results of their wakk l@ecoming increasingly visible. In their
activity report for 1997 the Ombudsmen of the Fatien note that despite the difficulties
encountered, the institution is gaining furtheroggation every day and its recommendations and
requests are increasingly complied with and acdepithe 1998 activity report of the Office of
the Human Rights Ombudsperson for Bosnia and Hexzeg shows a spectacular rise in the
number of cases in which the authorities have cadplith its recommendations.

This development is simply the outcome of changete functions of Ombudsman institutions
in Bosnia and Herzegovina.

The Ombudsmen of the FBH have exercised the powenferred on them by the FBH

Constitution with welcome caution. The fact thattldevote much of their work to dealing with
individual applications (an option not expresshyowpded for by the FBH Constitution, but

arising from their status as Ombudsmen) best itiiss their capacity to adapt the institution
both to the requirements of the present and téuttge in a state governed by the rule of law.
Their reports increasingly show a genuine concerrcdnvince - rather than compel - with
arguments based on both the values and the prosisiothe ECHR.

The Ombudsperson was in a position to increageitsjudicialactivity and has indeed done so.
The working group indicated in its interim repotat the Ombudsperson needed to gear its
activities to standard mediation tasks, even befugeend of the transitional period. This process
is now well under way - a welcome development.

2 The Human Rights Chamber gave its first judgmertbduly 1997, whereas the Ombudsperson issued its

first decision on 3 May 1996. By the end of 199¥ Hluman Rights Chamber had given 19 judgmentsgamst
more than 300 decisions issued by the Ombudsperson
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Indisputably, a cautious interpretation of theimuates and an approach based on legal analysis
of the cases before them are bound to enhance ritmudsman institutions' prestige and
credibility and gradually instil a greater awarenheand sense of responsibility into other
institutions, including the courts, as to the nsdconsistent application of the ECHR.

At the end of the day, the key to the success diugteman institutions in BH seems to be their
ability to adapt to society's expectations and defsalt is essential for them to gear their action
and thinking both to changes in society and todéveelopment of other institutions' capacities.
The Ombudsmen will make greater use of their extersnd often unusual powers (provisional
measures, applications to the Chamber or the Qotigtial Court, intervention in pending
proceedings) as long as they consider the orgartheoftate and the entities, including the
courts, to be functioning unsatisfactorily. Howevas soon as the judicial and administrative
systems show signs of being able to function retuland satisfactorily, in line with the
principles of the rule of law, the ombudsman ingiitns will have to gradually reduce their
involvement with the courts and allow the instibuis concerned to assume their rightful place
and regain the people's trust. Normalisation ofitisétutional situation in BH necessarily entails
a decrease in the Ombudsmen's powers; at the samee there can be no institutional
normalisation as long as the Ombudsmen wield elaegdt powers. The success of the
reconstruction of institutions governed by the rofelaw in BH will depend largely on the
Ombudsmen's capacity to gradually adapt their fanstto changes in those of the other
institutions.

In the draft laws it has drawn up, the working grdwas tried to avoid hampering this process of
change with rigid provisions. As a result, the tidaivs place no restrictions on the powers
assigned to the ombudsman institutions by the pagmsements, but condition and organise the
exercise of those powers while allowing the Ombuelstoroad discretion as to their use.

The draft law on the Ombudsman of the RS takesdhnge approach. It enables the institution to
adapt its functions in the light of the work of taetity's other institutions, but also the activity
and especially the experience of the Ombudsmenhakie already been operating in BH and the
caution and creative sense with which they haveezhout their mandates.

The regulations governing relations between the @isimen of the FBH and the courts are a
case in point.

The FBH Ombudsmen's relations with the judicialteys are one of the thorny issues of the
FBH Constitution. The Venice Commission has alreaxiyressed its anxiety on this point (see
the Commission's opinion on the Washington Cortgtituin CDL-INF(98)15, pp. 26-29). The
working group recognised the importance of the Odsiman being able to intervene before the
courts in the event of manifest injustice. The diaiv offers scope for two forms of action
consistent with the provisions of the Constitut{@ssigning the Ombudsman a key role in the
matter) and the crucial independence of the cotiessOmbudsman can make recommendations
to the administrative departments of the courtgahe Judicial Council of the Federation, when
it exists) in cases where the problem concernsathministrative functioning of a court; it can
also intervene as a party empowered to appeal wigeproblem concerns the merits of the case
and the Ombudsman considers that this is necegsamder to perform its task of protecting
fundamental rights and erasing the consequencethaofc cleansing. Clearly, the Ombudsman
must make use of this possibility in exceptionasesaonly, before the highest courts of the
entity. And in any event it is not for the Ombudsna make "recommendations” to the courts
on the merits of a case or the procedural righte@parties.



CDL-INF (99) 10 - 8-

A further example of flexible regulations giving ethOmbudsmen substantial room for

manoeuvre is the matter of time-limits for lodgiagplications. The group was in favour of

introducing a time-limit for lodging individual appations; this should make the sorting of cases
easier, without causing unfair consequences foraghigicants or preventing the ombudsman
institution, which is empowered to act on its owmitiative, from taking up particular cases

where it considers that they raise serious prohlems

V. INDEPENDENCE AND IMPARTIALITY

The composition of ombudsman institutions must semnseomplete independence and
impatrtiality. For the time being, this is achievusdthe international community's involvement in
the appointment process and by an "internatiormatatiethnic composition.

International involvement is by nature transitomdathe draft laws drawn up by the group
include provisions to that effect. In the mediund dong term, therefore, the impartiality of the
ombudsman institutions will chiefly be guarantegdheir multiethnic composition and the open
and balanced nature of the appointment proceduies.provisions included in the draft laws
with regard to the composition of the ombudsmanrtititfons and the appointment of
Ombudsmen are intended to ensure the broadesbf@ssinsensus on the persons concerned.
This is the only way of making the institution'spartiality an objective fact, recognisable in the
eyes of all citizens.

The individual and institutional independence @& mbudsmen is also guaranteed by rules on
immunity, incompatibilities, staffing and their byets.

VI. DISTRIBUTION OF COMPETENCIES AND CO-OPERATION B ETWEEN
OMBUDSMAN INSTITUTIONS IN BOSNIA AND HERZEGOVINA

The group has reached the following conclusionghendistribution of competencies between
the ombudsman institutions in BH.

The jurisdiction of the Ombudsperson (hencefortiteda'State Ombudsman™) will in principle
be confined to cases concerning the state of BaamiaHerzegovina and cases simultaneously
involving both entities; questions concerning agknentity will, in the medium term, have to
fall within the exclusive ambit of the Ombudsmentioé¢ entities. In the interim, however, the
Ombudsperson will have to have parallel competentiethose of the Ombudsmen of the
entities.

While the Ombudsperson must concentrate more oarthge of mediation, it must for some time
retain the possibility of referring cases to thghleist judicial authority competent to deal with
human rights issues, where circumstances so require

There will be no hierarchical relationship betwdba three ombudsman institutions in Bosnia
and Herzegovina; each will function independentiyparticular, there must be no possibility of
appealing to the Ombudsperson against the decis@nsaan entity Ombudsman. The

Ombudsperson must be empowered to organise cotmperand consultation between the
institutions and to represent the ombudsman itigtita of BH in the international arena.



CDL-INF (99) 10 -9-

VII. IN THE LONGER TERM...

Lastly, the group wishes to emphasise that it hatsbeen asked to give an opinion on the

question of whether it might be possible to consgkdting up a single ombudsman institution

for the entire administration of Bosnia and Heraaga and its entities, instead of three separate
institutions. It notes that this question is notreatly on the agenda, particularly because the two
ombudsman institutions set up in BH a few years aagooperating satisfactorily. However, the

qguestion might arise in the longer term.
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English only
PRELIMINARY DRAFT ORGANIC LAW

FOR THE STATE OMBUDSMAN
OF BOSNIA AND HERZEGOVINA

prepared by the Working Group
on Ombudsman-Institutions in Bosnia and Herzegovina

Nature

Article 1

The State Ombudsman of Bosnia and HerzegovineStiite Ombudsman) shall be an independent
institution set up in order to protect the rightsl diberties of natural and legal persons, as @mesthr

in particular in the Constitution of Bosnia and kagovina and the international treaties appended
thereto, monitoring to this end the activity of tetaand entity institutions in Bosnia and
Herzegovina, in accordance with the provision$efgresent law.

Powers and jurisdiction

Article 2

The State Ombudsman shall consider cases involhiegpoor functioning of, or violations of
human rights and liberties committed by any govemindepartment, authority, or official or any
other agency, including private agency, perforngaglic services

The State Ombudsman shall act either on receigtomimplaint or on its own initiative.

The State Ombudsman may undertake general investiga

The State Ombudsman may recommend the appropréitédual and/or general measures.

The State Ombudsman shall not consider cases comgetecisions, facts or events prior to 15
December 1995.

Article 3

The State Ombudsman's competence shall comprigeotker to investigate all complaints about
violations of rights and freedoms allegedly comeditby the military administration.

Article 4

The State Ombudsman's competence shall compriggother to investigate all complaints made
about the poor functioning of the judicial system.

Without prejudice to its power to refer cases ®highest judicial authority of the State competent
in human rights matters, the State Ombudsman ddrenéterfere with pending court proceedings
nor challenge the legality of a decision by a caurtribunal. This shall not prevent the State
Ombudsman from making recommendations to the govemtal body party to the proceedings or
to be consulted by the parties
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In case of non-execution of a court judgement, $tate Ombudsman may recommend the
department concerned to give effect to the judgémathin a time limit indicated by the State
Ombudsman. If the recommendation is not followkd,rton-execution of the court judgement shall
be included in the annual or a special report ¢oRtesidency, the House of Peoples and the House
of Representatives.

Article 5

The State Ombudsman shall have exclusive competemtsal with cases

- concerning any institutions, authorities or agesoiethe State of Bosnia and Herzegovina;

- concerning at the same time an institution, authan agency of an entity and an institution,
authority or agency of the State of Bosnia and efgozina;

- concerning at the same time institutions, autlegritir agencies of both entities.

The State Ombudsman may also deal with cases camgem institution, authority or agency of an

entity, whenever it finds that the outcome of aecasof particular relevance for the effective

enjoyment of individual rights and freedoms in Bastnd Herzegovina as a whole.

If, at any stage of the procedure, the State Ombaddfinds that a case does not fall within its
competence, as described above, it shall refarabe to the entity Ombudsmen.

Article 6

The State Ombudsman may refer cases of allegedrhugtas violations to the highest judicial
authorities of the State competent in human rigiaters, pursuant to the rules concerning appeals
to these authorities, whenever it finds that thistrictly necessary for the effective performaotce

its duties under Article 1 of this law.

Article 7

The activity of the State Ombudsman shall not berinpted while the legislature is not in session,
either because it has been dissolved or becausenidhas expired.

Emergency situations shall not interrupt the Statdoudsman’s term of office.

Composition, appointment and resignation

Article 8
Three persons shall compose the institution oStlage Ombudsman.

The three Ombudsmen co-operate in the exercideeoffnctions. In carrying out their activities,
they will follow, to the furthest extend possiblidne principle of personal contact with the
applicants. Investigating activity can be carriedt dndividually by each Ombudsman, but
distribution of tasks among them shall not relytioa criterion of ethnic origin of the applicant. In
their suggestions, resolutions and reports the trmbudsmen act jointly.



CDL-INF (99) 10 -12-

Avrticle 9

The three Ombudsmen shall be appointed by the HoluRepresentatives and by the House of
Peoples by a two-thirds majority of each Housdo¥ahg a joint proposal by the Presidency.

The appointment shall be held no more than threstimafter the joint proposal is deposited with

Parliament, and, in any case, no more than threghsafter the date on which the vacancy occurs
or on which one or all three of the members of 8tate Ombudsman institution cease their
functions.

Article 10

The three Ombudsmen shall be appointed for a pefdi/e years and may be re-elected only
once.

Any Ombudsman elected following the resignationinoreplacement, of another shall only serve
for that part of the five-year term of office remiaig and may be re-elected only once.

Article 11

Any citizen of Bosnia and Herzegovina of age emjgyiull civil and political rights who has a
demonstrated experience in the field of human sigimtd is of recognised and high moral stature
may be elected as an Ombudsman

Article 12
An Ombudsman'’s duties shall terminate for any efrélasons below:

His/her resignation;

Expiry of his/her term of office;

His/her manifest inability to perform his/her dstie

Failure to give up an incompatible position adekth in Article 17 para 4;
His/her conviction, and final sentencing, for ofiaientional offence.

PO T

An Ombudsman’s post shall be declared vacant bi?tbsident of the House of Representatives in
the event of decease, resignation, expiry of thme tef office, or final conviction. In other
circumstances, the decision that a post is vatetittse taken by a two-thirds majority of the House
of Peoples and the House of Representatives, afebate and following a hearing of the person
concerned.

Once a post is vacant, the Presidency shall make@osal for appointing a new Ombudsman
within one month.

Where a post or posts become vacant because ekfii&tion of office, the Ombudsman or the
Ombudsmen whose term has expired shall continuanoimterim basis to perform his/her/their
duties until the appointment as provided for byiddt9 has been completed.

When one of the three Ombudsmen’s posts becomastat a reason other than the expiration of
his/her term of office, the remaining Ombudsmenl gliavisionally perform his/her duties until the
appointment of a new Ombudsman has been completed.
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Co-operation with Ombudsman institutions of the enities
Article 13

The State Ombudsman shall co-operate with and peormo-operation among Ombudsman
institutions in Bosnia and Herzegovina and shalilitate the co-ordination of action taken by the
Ombudsman institutions in Bosnia and Herzegovinathis respect the State Ombudsman of
Bosnia and Herzegovina shall in particular

- establish a network of liaison officers to dissemgninformation about the activities of the
Ombudsman institutions in Bosnia and Herzegovinararthem, in particular information on
pending cases;

- organise regular meetings of the Ombudsman instisiin Bosnia and Herzegovina;

- organise seminars and workshops;

- represent the Ombudsman institutions of Boshia ldadzegovina in internationdbra as
appropriate.

Article 14

The State Ombudsman shall refer, in accordanceasditie 6, to the highest judicial authority of
the State competent to deal with human rights sssaey case referred to it for this purpose by the
Ombudsman institutions of the entities. When réafgrisuch cases the Ombudsman shall also
ensure that the views of the entity Ombudsmantiristh is adequately presented to the judicial
authority concerned.

Immunities and Incompatibilities

Article 15

The State Ombudsman shall be under no specificrorddithin the framework of his/her
constitutional and legal competencies, each Ombardsshall not be given instructions by any
authority. Each Ombudsman shall act independemtlyhe basis of the institution’s own criteria.

Article 16

An Ombudsman shall not be prosecuted, subjectedéstigation, arrested detained or tried for the
opinions expressed or for the decisions takendrexercise of powers associated with their duties.

In all other circumstances and insofar as he/sHerpes his/her duties, an Ombudsman may not be
arrested or detained, safe in caseflagrante delictorelating to an offence punished with
imprisonment of more than five years.

Decisions to prosecute, to detain or to refer arb@isman to a court charged with a criminal

offence shall be taken after the House of Repratees and the House of Peoples have lifted the
above immunity. Solely a court at the level of tB&te of Bosnia and Herzegovina shall be

competent to try him/her.

Persons holding any office or appointment underStege Ombudsman shall not be prosecuted,
subjected to investigation, arrested, detainedied ffor any action, opinion or decision taken
while performing their duties upon the State Ominuas's instructions. In all other
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circumstances, whenever persons holding an offitderuthe State Ombudsman are arrested,
detained or tried, the prosecuting authoritiesl shdy and promptly inform the State Ombudsman.

Article 17

The position of Ombudsman is incompatible withlil&ling of any representative office; with any
political activity or office or responsibilities giropaganda; with continued activity in government
service; with membership of a political party ottwihe exercise of leadership of a political party,
trade union, association, foundation, or religiotganisation or with employment by any of these;
with performance of the duties of a judge; and \aitly activity in an occupation or profession, in
commerce or in employment.

An Ombudsman who is a civil servant enjoys the gitae of reintegration in his service at the end
of his/her term of office.

An Ombudsman shall, within ten days of his/her amptent, and before taking up his/her office,
forgo any position of potential incompatibility,iffag which he/she shall be regarded as having
declined the appointment.

Where incompatibility arises after an Ombudsmantaksn up his/her duties, it is understood that
he/she shall give up his/her duties, within the mregp of Article 12, on the date on which the
incompatibility arises.

Investigation Procedure

Article 18

Any natural or legal person claiming a legitimatteirest may apply to the State Ombudsman
without any restriction. Nationality, citizenshipgesidence, gender, minority, ethnicity, religion,

legal incapacity, imprisonment of any kind, andgeneral terms, a special relationship with, or
dependence on, a government department or authaaigynot restrict the right to lodge a complaint
with the State Ombudsman.

Applying to the State Ombudsman or the latter'sriveéntion shall not entail for the applicant any
criminal, disciplinary or other sanction or anyatisantage or discrimination.

No administrative body or authority or legal persanpublic law may complain to the State
Ombudsman about matters within its remit.

Article 19

Any complaint must be signed and submitted by #¥sgn concerned, who shall indicate his/her
surnames, first names and address, in a docunaginigsis/her grounds, written on plain paper. A

complaint presented in a less formal manner magdoepted where the State Ombudsman finds
that circumstances so require.

All the work of the State Ombudsman is free of geao the person concerned and does not require
the assistance of counsel or a solicitor.
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Avrticle 20

Correspondence addressed to the State Ombudsnmanpfeees where individuals are held in
detention, in imprisonment or in custody may notheesubject of any kind of censorship.

Conversations between an Ombudsman or personsatkelgy the State Ombudsman and any of
the persons listed in the previous paragraph mesgrriee monitored or interfered with.

Article 21

The State Ombudsman shall register and acknowieggpt of the complaints submitted, whether

it considers that they should be pursued or ndheMthe State Ombudsman decides not to pursue a
complaint, it shall do so in writing, explainingetigrounds and informing the person concerned of
the most appropriate means of taking action, if @xigt, leaving it to the person concerned to use
those which he/she considers most suitable.

The State Ombudsman may refuse to pursue anonyowuplaints and complaints which it
considers to have been made in bad faith, whichllai@unded, which include no claim, which
entail damage to the legitimate rights of a thiatyy or which were lodged with the State
Ombudsman more than 12 months after the factsiewvedecisions complained of.

Article 22
No appeal lies against the decisions of the Statbu@sman.
Article 23

When the State Ombudsman decide that a complairg oratter consideredx officio offer
sufficient grounds for investigation, it shall infio the body or administrative service concerned of
the material part of the case, so that the persamarge can submit a written statement within a
time-period indicated by the State Ombudsman. Timge limit may be extended when
circumstances so require.

The State Ombudsman may demand at any time anym@oduit deems necessary for the
investigation.

Article 24

Where, during the investigation, the State Ombudsfimas that the execution of a decision of the
administration can result in irreparable prejudarethe rights of the complainant, it can suggest t
competent authority to suspend the execution oftiadlenged measure until the expiry of a period
of no more than ten days. The authority concernagt refuse to comply with the suggestion,
explaining, in a written document addressed toStage Ombudsman, within three days from the
receipt of the suggestion and in any case befoeeutixg the challenged measure, the reasons
thereof, failing which, the suggestion becomes ratomg for the authority.
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Obligation to co-operate with the Ombudsman

Avrticle 25

Governmental, judicial and all public authoritiesdaagencies in Bosnia and Herzegovina and the
entities, including private agencies performing ljsubunctions are obliged to provide the State
Ombudsman with preferential assistance in its tiya$ons and inspections.

During the investigation, the State Ombudsman,m@raon to whom the Ombudsman has entrusted
investigation tasks, may present himself/hersedirgt governmental office or agency or service in
order to check all the requisite information, cactdaersonal interviews or study the necessary files
and documents.

The State Ombudsman may not be denied access tileany administrative document or to any
document relating to the activity or service undeestigation, without prejudice to the provisions
of Article 28 of the present law.

Article 26

When the case under investigation concerns theucbnof persons employed in government
service and is connected with the duties they parfthe State Ombudsman shall inform the person
concerned and either his/her superior or the bodwhich he/she is attached and may demand
written statements.

The official concerned shall reply in writing andbsit all the documents and evidence which
he/she considers relevant, within the time limdigated to him/her. Upon request, the time limit
may be extended.

The State Ombudsman may check the veracity ofléments submitted and propose a hearing of
the official involved in order to obtain furtherfammation. Officials who refuse this hearing may be
required by the State Ombudsman to give a writkpha@ation of the reasons for their refusal.

The information provided by an official during anvestigation through personal evidence is
confidential, without prejudice to the provisiorstiee criminal legislation on the denunciation of
acts, which may be of the criminal nature.

Article 27

Superior officials or bodies which prohibit offi@asubordinate to them or in their service from
responding to a request from the State Ombudsm#ararbeing heard by it shall declare that they
have done so in a written document, stating thewmgds. This document shall be communicated to
the official and the State Ombudsman. The State Wisthan shall then approach the said superior
in respect of all the operations necessary torestigation.

Confidential and Secret Documents and Duty of Dis@tion

Avrticle 28

The State Ombudsman may require the public auik®rib hand over any documents he/she
considers necessary to perform his/her dutiesydimady those classified as confidential or secret in
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accordance with law. In such cases, the Ombudstnalh apply the requisite discretion to these
and shall not make them available to the public.

Investigations conducted by the State Ombudsmanitarstaff, including procedural measures,

shall be conducted with the greatest discretiorgrevtboth individuals and public services and

bodies are concerned, without prejudice to theideretions which the State Ombudsman finds it
appropriate to include in the reports. Speciaktqutive measures shall be taken in respect of
documents classified as confidential or secret.

Where the State Ombudsman believes that a docwieassified as confidential or secret and not
handed over by the government could be crucighéoproper conduct of the investigation, he/she
shall advise the Presidency of this fact.

The Responsibility of Authorities and Officials

Avrticle 29

When the investigation reveals that an abuse, hitraay procedure, discrimination, an error,
negligence or an omission complained of was pefeetrby an official, the State Ombudsman may
communicate this finding to the official concerné&h the same date, it shall transmit the same
document to the official’s superior and set outrdf@mmendations it considers pertinent.

Avrticle 30

When the State Ombudsman in the exercise of iteglbecomes aware of conduct or acts which
seem to be offences, it shall immediately advisecttimpetent prosecuting authority

Article 31

If a hostile attitude or an attitude impeding theeistigation of the State Ombudsman is maintained
by a body, officials, holders of positions of respibility or members of a public service, this may

be the subject of a special report and shall betiovexd in the corresponding part of the annual

report.

Where an official impedes an investigation by refggo send documents required by the State
Ombudsman, or through negligence in sending sucturdents or by refusing the State

Ombudsman access to administrative files or doctsneecessary to the investigation, the State
Ombudsman shall send the relevant file to his/hgresor or to the competent prosecuting
authorities for the appropriate disciplinary or glesction to be taken, in accordance with the law.

Where the competent authority fails to take acttbe, Ombudsman may, in substitution for this
authority, institute disciplinary proceedings agéithe official responsible or, where appropriate,
bring the case before a criminal court.

Recommendations

Avrticle 32

The State Ombudsman may make recommendations &rgognt authorities and officials with a
view to the adoption of new measures. In everg ¢he authorities and officials are obliged to
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reply in writing and inform the State Ombudsmarthef effect given to the recommendations within
a period indicated by the State Ombudsman.

If, once recommendations have been made, the atraiive authority concerned does not take

appropriate measures within the time indicatecheyState Ombudsman, or if it does not inform the

State Ombudsman of the reasons for not doing edtilte Ombudsman may draw the attention of
the Minister responsible for the department coreeor of the highest authority of the government

department concerned to the course of the castodhd recommendations made. Should the State
Ombudsman, following this, obtain no satisfactioraicase where it considers that it would have

been possible to find a positive solution, it stiadlude the matter in the annual or in a special

report, mentioning the names of the authoritiesfiicials taking this attitude.

The State Ombudsman has no power to amend or goweinment measures or orders, but may
suggest the amendment of the criteria used in da@iption.

When, following the examination of a case, theeS@tbudsman finds that the manner in which a
rule is implemented leads to inequitable resulisiay address to the competent governmental body
any recommendation capable of leading to a fairtwl to the situation of the affected individual.
The State Ombudsman may suggest to the competiaripithe measures likely to remedy the
complainant's situation, including payment of daesagand propose in the institution’s annual or
special report those amendments to Laws and réandat finds appropriate.

If the activities complained of have been carriatian the occasion of services provided by private
persons under a contract of concession of pubtidcgg the Ombudsman may ask the competent
administrative authorities to exercise their povenaispection and punishment.

Notification and Communication

Article 33

The State Ombudsman shall inform the person coedeof the result of its investigations and
activities and of the reply given to it by the govaent department or the official concerned, unless
the reply, by its nature, is to be considered afidential or secret.

The State Ombudsman shall communicate the positivegative findings of the investigations to
the authority, official or administrative departrheoncerned.

The State Ombudsman may decide to publish its geremommendations in the Official Gazette.

All other recommendations of the State Ombudsmafi Sle accessible to the public, except in
cases where they relate to matters which are camtfad or secret, or where the complainant
expressly requested that his/her name and thencstemces of the complaint should not be
revealed.

Reports
Article 34

The State Ombudsman shall each year communicateesiiét of the institution's activities in a
report to the House of Representatives, the Hotiggeoples and the Presidency of Bosnia and
Herzegovina.
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Where the public prominence or urgency of the faotsequire, the State Ombudsman may submit
a special report.

Annual reports and any special reports shall béighea.

Article 35

In the annual report, the State Ombudsman may gtat@umber and nature of the complaints
received, indicate which were not pursued andeheans thereof, and which were the subject of an
investigation, and the findings of this; the S@mbudsman may also specify those suggestions or

recommendations accepted by the government.

The report shall contain no personal data enaltiy persons involved in the investigation
procedure to be publicly identified, without prealto the provisions of Article 31.

The report shall also contain an appendix intenfibedthe Presidency, which shall show the
expenditure of the institution’s budget during fiegiod covered.

Rules of Procedure

Article 36

The rules governing the operation of the State Qimman shall be laid down in compliance with
the provisions of this law by the three Ombudsniemiselves, in Rules of Procedure which shall
be published in the Official Gazette.

Staffing and Equipment

Article 37

The State Ombudsman may freely staff the instittgioffice(s) and appoint advisors as needed, in
accordance with the Rules of Procedure and witieérbudgetary limits.

The State Ombudsman staff shall be appointed amtistied by the State Ombudsman.

Article 38

The State Ombudsman advisers shall be automatidéiyissed when the new Ombudsman
appointed by the House of Representatives and tliséHof People take up duties. They may be re-
appointed.

Members of the State Ombudsman staff who are svilants enjoy the guarantee of reintegration
in their service at the time of their dismissal.

Avrticle 39

Upon proposal by the State Ombudsman, the finaapjalopriation necessary to the functioning of
the institution shall be included in the budgethaf Presidency.
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TRANSITIONAL PROVISIONS

Avrticle 40

As from the entry into force of the present lane @ffice of the Human Rights Ombudsman
(Human Rights Ombudsperson) provided for in Annéxe the Dayton Agreement shall be called
“Office of the State Ombudsman of Bosnia and Hesze@’ and shall perform its duties in
accordance with the provisions of this law.

Article 41

Until 31 December 2003, there shall be one Statdudisman of Bosnia and Herzegovina (the
transitional State Ombudsman), appointed by ther@ha in office of the OSCE after consultation
with the Presidency, the Chairman of the HouseeagrBsentatives and the Chairman of the House
of Peoples of Bosnia and Herzegovina. The tramgiti®tate Ombudsman may not be a citizen of
Bosnia and Herzegovina or any neighbouring state.

Any person performing the duties of the Human Rigbmbudsperson of Bosnia and Herzegovina
at the time of the entry into force of the preskw may be appointed as transitional State
Ombudsman of Bosnia and Herzegovina in accordanitle tive provision of the previous
paragraph, provided that his/her term of offica aghole does not exceed five years.

The transitional State Ombudsman shall continyeetéorm his/her duties until the appointment of
the Ombudsman pursuant to the provisions of Chéiptafrthe present Law.

Article 42

The transitional State Ombudsman shall be accoatlegrivileges and immunities specified in
Article lll, para 4 of Annexe 6 to the Dayton Agneent.

Article 43

The provisions in this law concerning budget appation, appointment of staff within budgetary
limits and reports to the Presidency on budgetguoidation shall not apply to the transitional Stat
Ombudsman.

Article 44

The transitional State Ombudsman shall communibeer annual and special reports to the
Presidency, the House of Representatives and theeHof Peoples and to the Office of the High
Representative

Article 45

Five years after the present law comes into fotige, State Ombudsman may propose to the

Parliamentary Assembly of Bosnia and Herzegovima,ai report containing reasons, the
amendments which it considers should be made to it.
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English only
Explanatory notes

on the preliminary draft organic law
on the State Ombudsman of Bosnia and Herzegovina

1. Context

The proposed draft organic law is to be read injoontion with article XIV of Annex 6 to the
Dayton Peace Agreement. This provision stipulates tive years after the entry into force of
the Agreement, the responsibility for the continapdration of the Human Rights Ombudsman
shall transfer from the parties to the institutioosBosnia and Herzegovina. The draft organic
law aims at providing the legal framework for thegeoation of an Ombudsman institution at the
State level, under the responsibility of Bosnia Bietlzegovina.

2. Appellation

The Working Group has found the appellation “Statabudsman of Bosnia and Herzegovina”
to be more suitable for a permanent Ombudsmantutieti than the actual “Human Rights

Ombudsman” (or “Ombudsperson”) used in the Dayteade Agreement and in practice. The
activities of the future permanent Ombudsman imstih should cover but not be limited to

human rights violations. They should cover all ldraf mal-administration, even when they do
not amount to human rights violations. Moreover, explained in the general report, it is

primarily for the judicial institutions of Bosniand Herzegovina and its entities to protect
individual human rights, the Ombudsman being irs tt@spect a parallel and supplementary,
although necessary, means for protection.

The term “State Ombudsman” also underlines the faat the Ombudsman of Bosnia and
Herzegovina is the centr@mbudsman institution of this State, in contraghvhe Federation
Ombudsmen and the future Ombudsman for the ReuBlikska who are entities’ institutions.
This is also important for the co-ordination angresentation tasks that the State Ombudsman
shall have under the proposed law.

3. “Three persons shall compose the institution ot&S@mbudsman”

As indicated in the general report, the “multi-etficomposition of the institution is an essential
element of its impartiality and, consequently, tsfeffectiveness. Article 8 of the draft law, by
providing that three persons compose the institutimakes the “multi-ethnic” composition
possible and necessary. The Working Group hasindtif necessary to refer expressly in the
law to the constituent peoples of Bosnia and Herzieg. It is a matter of common sense and of
elementary political responsibility to guarantee time composition of the institution the
equilibrium necessary for its effective functioning

4. “the Ombudsman”, “an Ombudsman”, “the Ombudsmen”

In the draft, the term “Ombudsman” or “State Ombuotm” is used to designate the institution
as a whole; “an Ombudsman” is used for one of thee¢ persons composing the institution;
“the Ombudsmen” is used to designate the three@ersomposing the institution.
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5. “Decisions, facts, or events prior to 15 Decemb@93”

In accordance with the proposed Articleér2fine, the State Ombudsman shall not consider cases
concerning decisions, facts or events prior to ¥ednber 1995 (date on which the Dayton
Peace Agreement has entered into force). This noesf course prevent the State Ombudsman
from dealing with cases, which relate to decisidasis or events which occurred before the
above date but whose effects continue after that @antinuing situations).

6. Time limit for individual applications

Article 21 para 2 provides that the State Ombudsmaw refuse to pursue complaints that are
lodged with it more than 12 months after the deaisior facts complained of. This time-limit,
which appears necessary in order to guarantee $egairity and the rights of others, does not
prevent the Ombudsman from taking up the same easeofficiq when it finds that
circumstances so require.

7. Relations between the State Ombudsman and theegnhfmbudsman institutions

Because it is the Ombudsman institution of the eStdtBosnia and Herzegovina, the State
Ombudsman is entrusted with the task of co-ordaggtihe activities of the entities’ Ombudsman
institutions and of representing all Ombudsmanitunsdns in Bosnia and Herzegovina as
appropriate. Of course, a close co-operation betvike State Ombudsman with the entities’
Ombudsman institutions is indispensable. In padicuas regards international representation,
the State Ombudsman shall take the necessarytstepsure that the entities’” Ombudsman are
participate or are adequately represented in lgvaat internationdiora (see Article 13).

8. Distribution of competence between the State Ommbadsand the entities’ Ombudsman
institutions

The State Ombudsman has exclusive competence twvifle@ases concerning authorities of the
State and cases involving at the same time au®af the State and of an entity or of the two
entities (see Article 5).

Of course, pending the creation of the RS Ombudsrtan State Ombudsman will also be
exclusively competent to deal with all cases comograuthorities in the RS.

However, the State Ombudsman shall also continbave competence to deal with any cases in
Bosnia and Herzegovina, even a case concerningutigl of one entity, as is the situation
now, under Annex 6 to the Dayton Agreement. Thisdsnsidered necessary for ensuring a
coherent Ombudsman praxis all over Bosnia and ldgerira and for enabling the State
Ombudsman to give guidelines and transfer its khow-to the new Ombudsman institutions of
the entities, in particular the Ombudsman of the R& draft organic law provides that the State
Ombudsman shall use this competence whenever rfilsfithat the outcome of this case is
relevant for effective enjoyment of individual righand freedoms in Bosnia and Herzegovina as
a whole”.

Since clear entity cases can be dealt with by tht#ies’ Ombudsman institutions, the State
Ombudsman is expected to make a careful use ofpthwger, intervening in these clear entity
cases only when this appears absolutely neces€arige naturally, the transitional State
Ombudsman may make a frequent use of this powerdiar to ensure the coherent Ombudsman
praxis wished. However, it is to be expected thdhée long run, when the smooth functioning of
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all Ombudsman institutions in Bosnia and Herzegawinll be achieved, such interventions will
be very exceptional.

9. Relations with the judiciary

The State Ombudsman has the power to bring casesebthe highest judicial authority
competent to deal with human rights violations, ilee Human Rights Chamber, as long as it
exists. However, the State Ombudsman does notrperdmy quasi-judicial functions, as the
Human Rights Ombudsperson in the Annex 6 to thet@af?eace Agreement. As indicated in
the general report, the relation of the Ombudsméh the judiciary is a delicate issue. The
Ombudsman’s power to bring cases before courtsheayf particular importance in societies in
transition but entail the risk of frustrating thenéidence that should prevail in the relations
between the administration and the Ombudsman.

Consequently, the use of the Ombudsman’s powerrittg lcases before the highest court
competent to deal with human rights must be vergfoh The Ombudsman is expected to make
use of this power only when it finds that this Sisictly necessary for the effective performance
of its duties”. This may be frequent in the peramfdiransition but it will become less frequent

(and at the end exceptional) as the developmedéwiocratic institutions and the consolidation
of the Rule of Law will progress.

The State Ombudsman shall also refer to the higtmst competent to deal with human rights
issues cases referred to it for this purpose byetiigies’ Ombudsman institutions (Article 14).
This provision consolidates an already existingcfica and allows entity Ombudsman
institutions to bring cases before the highest tcotithe State. Of course, this is to be done
through the State Ombudsman and the latter shaildenregarded as a mere “post office box”.
Pursuant to Article 6 (to which express referercenade in Article 14) the State Ombudsman
may consider whether the reference of a case thitteest court is necessary for the effective
performance of its duties. Naturally, the State @ddman shall recognise that the entities’
Ombudsman institutions have a margin of appreciatiahis respect, but the State Ombudsman
must be able to refuse reference whenever it fihds this does not serve the aims of the
Ombudsman institutions in Bosnia and Herzegovina.

Whenever the State Ombudsman brings to the higheésial authority competent to deal with
human rights issues cases in accordance with eartid| it shall allow the competent entity
Ombudsman to be adequately represented in theewimgs. This will often mean that it will be
for the entity Ombudsman to plead the case.

It is of course understood that all the above stae place in accordance with the rules
governing the appeals to the highest judicial atutyhaompetent to deal with human rights
matters.

10. Transitional provisions

The draft organic law contains several transitiopabvisions, including provisions on a
“transitional State Ombudsman” to ensure transitivtom the actual Hguman Rights
Ombudsperson into the multi-ethnic State Ombudsrtasio be noted that, in order to preserve
some continuity in the institutions practice, th@yisions concerning automatiismissal of
advisers (Article 38) only apply to the State Ondmdn and not to the transitional State
Ombudsman. Of course, the transitional State Ombadscan at any time apoint and dismiss
staff, including any advisers, pursuant to Arti8lepara. 2.



