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Introduction

Major political changes of very different kinds lealeeen a most obvious feature of the past
decade in Europe.

a. The process of European unification has beeractaised by its concurrent deepening
and widening. National boundaries have graduallleta and so has national sovereignty, as a
result of the Single European Act followed by theedties of Maastricht and Amsterdam.
Meanwhile, the number of states either immediat@lypotentially concerned by European
integration has increased considerably.

b. Just as gradually, the states reduced their ysowet only upwards to supranational
authorities but also internally and downwards byadigtion of certain powers to lower tiers
(regions and decentralised public authorities).

C. At the same time but with much greater speethodeacy and rule of law have made
enormous strides in many states following the pskaof the systems of the bipolar world.

d. Coinciding with these relatively conflict-freeexelopments, a process of national
assertion has gained ground in a way not seen ropufor a long time; a form of national
sovereignty that precludes power-sharing with highelower authorities has been sought or
proclaimed, in particular in states born out ofessgon, and the growth of nation-states has been
unprecedented for such a short period. After mome forty years of virtually total stability, new
frontiers have been established as they disappeawvieere. This process, which has led to the
dissolution of three states, may have been peadeftihe case of Czechoslovakia but was
attended by tragedy and bloodshed in Yugoslavia tand much lesser extent in the Soviet
Union. It should be noted that the constitutioighe latter two States contain dispositions
relative to the secession of Republics.

This is the context in which the Council of Eurdparliamentary Assembly has considered the
questions of self-determination and secessanmd asked the Venice Commission to give its
opinion in the matter.

Self-determination is above all governed by intéomal law. The definitions and general
concepts, chiefly in terms of public internatiofed, are given in the memorandum submitted to
the Parliamentary Assembly Political Affairs Comtexf. The purpose of this report is, on the
other hand, to examine the question of self-deteaition and secession as addressed by
constitutional law. This report will not refer agdo the rules of international law, even if they
are immediately applicable in the States' domdatic It is founded on national constitutional
sources, viz. constitutions and statutes of a d@otishal nature, as well as on rulings by
constitutional courts and equivalent authoritieee tates considered here are the Council of
Europe member states, with the applicant statesjelisas South Africa and Kyrghyzystan in
view of their special status with the Venice Consias.

This study is divided into two parts. The first Beaith the status of territorial integrity in
constitutional law and how it affects the area uncEnsideration. The second part raises the

! See the motion for an order on self-determinadiod secession presented by Sir Russell Johnstan, Do

7305 (12 May 1995) and the memorandum entitledf*@&stkermination and secession" (rapporteur: Mr Saye
drawn up in consultation with the rapporteur by @a@nPentru Drepturile Omului, Bucharest; AS/Po8986) 24),
submitted to the Political Affairs Committee.

2 AS/Pol (1996) 24.
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guestion of self-determination, the idea beinggoesatain whether according to its definition in
national constitutional law it can form an impedithéo the principle of territorial integrity.

The study is followed by two synoptic tables seftout the relevant constitutional provisions of
the states concerned.

l. The principle of territorial integrity: a concept acknowledged in constitutional law
1. Silence about secession but focus on territoniggrity

a. To say that secession is inimical to nationahsttutional law would be an
understatement. This is hardly surprising, for bud result in the dismemberment if not
destruction of the state's very foundation. Howewene of the constitutions studied expressly
employs the term "secession" to proscribe the pinemon itself or its preparatory acts. Keeping
silence about secession may indeed suffice to wuilaIn the absence of a constitutional
provision that permits secession, it is unlikelytake place within the existing constitutional
order, even if each constitution must be intergreteits context and it is therefore not possible
to set down a general rule for the interpretatibsuch a silence. Constitutional amendment is
nevertheless provided for, except when there igigpstipulation that the unity of the state
(Portugaf) or territorial integrity Romanid, Ukrain€) constitutes material (intrinsic) limits to
revision of the constitutionSometimes the Constitution expressly provides foomstitutional
amendment which would impair the unity of the stdiet which may be obstructed by the
stipulation of a referendunCfoatia® and Moldovd where the majority of registered electors
must agree to it). Furthermore, the constitutiolzal of a state may even impose that a
negotiation takes place when the desire to sesedlearly expressed on a part of the terrftory

The prohibition of secession often follows in amse from constitutional provisions referring to
values challenged by secession: indivisibility jowal unity and, still more commonly, territorial
integrity. In the following paragraphs an efforinmde to identify the norms that use these terms
in a prohibitive sense.

b. Affirmation ofthe indivisibility of the statplainly implies outlawing of secession, and is
common to almost half the states covered by theemteresearch The state's indivisibility is
not to be confused with its unitary character, dherefore consorts with regionalism and
federalism. That much clearly emerges from thestetttheSpanishandltalian Constitutions:
"the Constitution is based on the indissoluble yumt the Spanish nation, the common and
indivisible homeland of all Spaniards, and recogsiand guarantees the right to autonomy of
the nationalities and regions of which make itasnposed™; "the Republic, which is one and
indivisible, recognises and promotes local autorontyapplies the fullest measure of
administrative decentralisation in services depehde the state and adjusts the principles and
methods of its legislation to the requirements utbaomy and decentralisatioh” The Italian
Constitutional Court has even declared with redarthe special status of Trentino-Alto Adige
that the ability of the ethnic minorities inhabgithe region to elect their own representation on

Article 288.a of the Constitution.

Article 148.1 of the Constitution.

Art. 157 of the Constitution.

Article 87.2 of the Constitution.

Article 142.1 of the Constitution; the assenthad majority of "registered voting citizens" is régal.
See the decision of the Supreme Court of Canadted below ch. 11.2.b.

See appended table.

Article 2 of the Spanish Constitution.

Article 5 of the Italian Constitution.
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a genuinely equal footing can only be beneficialthe national interest and to the actual
principle of national uniff. Finally, in Russiafederalism and self-determination of peoples
within the Federation are certainly basic princépté the legal order, in the same way as the
principle of state integrity.

C. The concept o$tate unityor national unityalso recurs regularly in constitutional texts,
but is less univocal than indivisibility. When tiveo are in juxtaposition, as Bouth Africa®, or
Moldova® they can be considered more or less synonymous.

On the other hand, the concept of national unigpisrehended quite irrespective of the question
of secession when its perceived object is to ymméxiously or presently separated territories to
form a single state, as set forth in the preamioléseGermanandlrish Constitutions.

Likewise, the reference to the President of theuRbp as representing or guaranteeing national
unity is intended more to highlight this figuretder as a symbol of unity and a representative of
the state than to emphasise the indivisibilityref state (see for examptaly®, Kyrghyzystar’,
Portugaf®, Romanid® and Ukrain€®). In Polandhowever, the Constitution expressly provides
that the President shall ensure the inviolabilitg integrity of the territory. The constitutional
provisions which maintain unity of theeople(Azerbaijari’* and Romani&®) rather than of the
territory do not put the main emphasis on the indivisibitfythe territory. This corresponds to
the goal of averting conflicts. Th&outh AfricanConstitution, in mentioning national unity as
one of the aims of the Commission for the Promotiad Protection of the Rights of Cultural,
Religious and Linguistic Communities at the sammeetias peace, friendship, humanity and
tolerancé®, only very indirectly contemplates possible seicesst tendencies. Safeguarding the
unity of the state, as an aim of national defewes, also mean preservitgrritorial integrity
from external interferenced(istrig>; see also the Croatian constitutional proviéiauthorising
emergency measures in the event of an immediatgedda the independence and unity of the
Repubilic).

Like indivisibility, the unity of the state may lroclaimed alongside recognition of regional
autonomy PortugaF7 where the Azores and Madeira are concerned).

d. Territorial integrity is also a concept embodied in numerous constitsflo However, it
is not univocal either, as territorial integritynche threatened both from outsigternalaspect
of territorial integrity) and from withiniiternal aspect of territorial integrity); only in the sexb
instance is the question of secession relevant.

12 Bulletin on Constitutional Case-Law (publishedthg Venice Commission), ITA-1993-1-017.

1 Article 5.3 of the Constitution.

14 Article 41.1.a of the Constitution, but see II.Bedow.
15 Article 10.1 of the Constitution.

16 Article 87 of the Constitution.

17 Article 42.2 of the Constitution.

18 Article 120 of the Constitution.

18 Articles 80.1 and 82.2 of the Constitution.

20 Article 102.2 of the Constitution.

= Article 126.2 of the Constitution.

22
23

Articles 5.2 and 8.2 of the Constitution.
Article 4.1 of the Constitution.

24 Article 185.1.b.

25 Article 9a.1 of the Constitution.
26 Article 101.1.

2z Article 225.1-2.

2 See appended table.
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Where territorial integrity is referred to in thenstitutional provisions on national defence or
armed forces (examplesibanig?®, Belarus®, Hungary* and Moldova?, the main emphasis is
on protection against foreign aggression; the samglies to the right to oppose forcible
encroachment on the territorial integrity of thatst{ithuania®).

The head of state's role as guarantor of territortagrity (Armenid*, Azerbaijari®, Georgig?),
and the oath which he swears to upholdAirerbaijari’, Belgiuni®, Luxembourd), relate to
both the internal and the external aspect of teialk integrity. So does the oath sworn by the
members of parliamen€yprus® andTurkey), for instance.

In order to make the alteration of the externalratauies difficult, several constitutions subject
this to stricter special rules. In th@zech Republica constitutional law is requir&d in
Azerbaijana referendufff and inGreecean absolute majority of all members of parliarfiént

2. Territorial integrity as a restriction of fundamtal rights

The internal aspect of territorial integrity is mg&onounced when it comes to regulating
fundamental rights. The following paragraph is mited to demonstrate how far national
constitutional law permits such limitation§&reedom of associatioms assuredly the right
subjected to the greatest number of express réasirgc founded on respect for territorial
integrity, especially as regards political partiEsr instance, thdloldovart® and Romaniaf®
Constitutions declare unconstitutional any politisarties or other organisations which, by their
aims or activities, militate against territoriakegrity. Comparable provisions are found in the
Russiaft’, Georgiart® and Ukrainian®® Constitutions as well as in Slovak legislaffbnThe
PortugueseConstitution establishes that political partié®wdd respect the principle of state
unity.>* It forbids regional partie¥. In Bulgaria, it is unconstitutional merely for an association
to act to the detriment of national integPitywhereas inCroatia territorial integrity must be
endangered or subjected to violent thttatn Greece seizure of publications directed against

2 Article 12.1 of the Constitution.
%0 Article 1.3 of the Constitution.

31 Article 19E.1 of the Constitution.
82 Article 108.1 of the Constitution.
33 Article 3.2 of the Constitution.

34 Article 49.2 of the Constitution.
% Article 8.3 of the Constitution.

3 Article 69.2 of the Constitution.
37 Article 103.1 of the Constitution.
38 Article 91.2 of the Constitution.
3 Article 5.2 of the Constitution.

40 Article 69 of the Constitution.

4 Article 81 of the Constitution.

42 Article 11 of the Constitution.

43 Articles 3.2.2 and 11.3 of the Constitution.
a4 Article 27.1 of the Constitution.
45 Article 41.4.

46 Articles 8.2 and 37.2.

4 Article 13.5.

48 Article 26.3.

49 Article 37.1.

%0 Article 4.e of the Association Act (Act No. 42841).
51 Article 10.2.

52 Article 51.4.

53 Article 44.2 of the Constitution.

54 Articles 6.3 and 43.2 of the Constitution.
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the territorial integrity of the state is possibée, thatfreedom of the press curtailed®. The
Ukrainian Constitution provides for limitations foeedom of thought and expressiom similar
grounds®. The position is the same as regards freedomxpfession under th&eorgian
Constitutiort’, which furthersgrovides that "the exercise of mmityorights should not oppose the

. integrity ... of Georgia®. There is a similar rule in SlovaRia These provisions are
reminiscent of the possibility afforded by the Graa constitutional law on human rights and
freedoms and the rights of national and ethnic camnities and minorities (now suspended) to
dissolve the organs of "special statute" (ie selfegning) districts if they infringe the
sovereignty and territorial integrity of the Repuolnf Croati&’.

Moreover, imperilment of territorial integrity magrompt emergency measures that restrict
freedoms Belaru$®, Croatig® andFranceé). In Lithuania such measures are only prescribed
where the threat is of external oritfin

Particular attention should be drawn to the comstibal law of Turkey This country's
provisions on preservation of territorial integritgspecially its internal aspect) are unusually
numerous. Some do not, or at least not directyoplire restrictions to fundamental rights. For
instance, the state must take measures to enseiredilication and development of youth in
opposition to ideas aiming at the destruction @& thdivisible integrity of the state with its
territory and natiof?. The members of the Grand National Assefitbland likewise the
President of the Repubfic must swear to safeguard the indivisible integoitghe country and
the nation. The primary function of the courts taite security is to deal with offences against the
indivisible integrity of the stat& which raises the question of limitations to fumgantal rights.

This is the area of Turkish constitutional law @ning the most provisions as regards the
principle of territorial integrity. Under the gemér constitutional provision concerning
restrictions to fundamental rights, the first grdufor restriction to be mentioned is that of
safeguarding the indivisible integrity of the statih its territory and natidfl. Furthermore,
there is a provision outlawing wrongful exercisefafidamental rights. Within the meaning of
the Turkish Constitution, wrongful exercise is panify with intent to violate the indivisible
integrity of the state, and the text of the Constin further provides that infringements of this
prohibition are punishable by &% Specific restrictions are also prescribed reigaréreedom

of the press. Dissemination of news or articles thmperil the territorial integrity of the state
involves the criminal responsibility of the persanglicated. Suspension of the distribution of
printed matter may be ordered in that case, asthmageizure of the offending publications and
even the temporary suspension of a periofficéfurther specific provisions are made in respect

%5 Article 14.1.c of the Constitution.

%6 Article 34.3.

57 Article 24.4.

58 Article 38.2.

58 Article 34.3 of the Constitution.

60 Article 47.1, 2nd indent.

61 Article 100.1.18 of the 1994 Constitution; Arti®d.1.20 of the 1996 Constitution.
62 Article 100.1 of the Constitution.

&3 Article 16.1 of the Constitution.

64 Articles 84.16 and 142.2 of the Constitution.
&5 Article 58.1 of the Constitution.

66 Article 81 of the Constitution.

67 Article 103 of the Constitution.

68 Article 143.1 of the Constitution.

69 Article 13.1 of the Constitution.

70 Article 14 of the Constitution.

n Articles 28.5, 28.7 and 28.9 of the Constitution.
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of political parties, whose statutes and programmast not be in conflict with the indivisible
integrity of the staté. Nor may political parties participate in decissoand activities which are
prejudicial to the territorial integrity of Turkéy Finally, organs of public professional bodies,
which are public law corporations comprising allovengage in a given occupation, may be
tempr?aarily removed from office inter alia to pregethe indivisible integrity of the country and
nation ™.

Thus Turkish constitutional law strongly emphasishe need to safeguard the country's
territorial integrity, especially the internal aspéhereof. This follows both from the letter oéth
Constitution and from the constitutional case-laalso extensive in this respect. The
Constitutional Court has ordered the dissolutionseferal parties deemed to be seeking to
destroy the integrity of the state. As a resuk, Breople's Labour Party (HER)the Freedom and
Democracy Party (OZDEP)and the Democratic Party (DEPere dissolved on the ground
that they prejudiced the unity of the state. In flmelings of the Constitutional Court, it is
stressed that the principal characteristic of thekiEh state is its integral nature. It is therefor
out of the question to divide Turkey and the Tuikigation into two groups, "Turks" and
"Kurds". Any party attempting to divide Turkey ijgso factounconstitutiondf. In particular,
political parties are forbidden to proclaim themsslin favour of the self-determination of the
Kurdish peopl€ and even of a federal syst&m Hence the unitary form of the state is not only
sacrosanct, as for exampleRomani&’; being so, it is not open to challenge by politicatties.

The principle of territorial integrity may concehbdg result in restriction of the right of
ownership. Accordingly, theRomanian Constitutional Court was asked to determine the
constitutionality of a law under which companiesRdmanian nationality but with partly or
exclusively foreign capital were entitled to acgua property right and all other rights rem
over the land required by them in order to achithe purpose of their activity. The Court
nevertheless held that a distinction should be dréetween the inalienability of Romania's
territory as a concept in constitutional law ane ekvnership of land, a civil law issiie

In a related sphere, theurkish Constitutional Court had to determine the constihality of
privatisation operations. It held that participatiby foreigners in the privatisation of public
companies, while not excluded in principle, shdoédsubject to certain restrictions. The Court
cited the examples of public services in the figldelecommunications and electricity, which it
considered very important to the independence atetyjiity of the Turkish natii The fact
that 51% of the shares remained in the public seatoply sufficed to safeguard the
independence and integrity of the Turkish natios #re indivisibility of its territory”.

2 Article 68.4 of the Constitution.

& Article 69.8 of the Constitution.

4 Article 135.7 of the Constitution.

& Bulletin on Constitutional Case-Law, TUR-1993-3200
76 Bulletin on Constitutional Case-Law, TUR-1994-1100
L Bulletin on Constitutional Case-Law, TUR-1994-2300

8 See below for the judgments of the European ColuHuman Rights concerning dissolution of political

parties in Turkey.
I Bulletin on Constitutional Case-Law, TUR-1994-1100

80 Bulletin on Constitutional Case-Law, TUR-1993-3200
81 Article 148.1 of the Constitution.

82 Bulletin on Constitutional Case-Law, ROM-1997-1100
83 Bulletin on Constitutional Case-Law, TUR-1994-2500

84 Bulletin on Constitutional Case-Law, TUR-1996-1500
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The decision of thdRussianConstitutional Court of 31 July 1995 on the cdnsitbnality of
certain Presidential Decrees and Federal GovernResblutions relating to the situation in the
Chechen Repubfie deals with limitations to fundamental rights iretbvent of internal armed
conflict of a secessionist character. The Constital Court held that, even without a state of
emergency having been proclaimed, it was possdrl¢he President of the Republic to resort to
using the armed forces to ensure the integrityhefdtate - necessarily entailing restrictions of
fundamental rights. However, certain provisiongte resolution "on the expulsion out of the
Chechen Republic of persons who pose a threathticpgecurity and to the personal security of
citizens, who do not live on the territory of theids Republic" were considered contrary to the
free choice of place of residence and aByder want of legal foundatidA Likewise, the
provision of that resolution stipulating immediatéhdrawal of the accreditation of "journalists
working in the zone of the armed conflict who traitsuntruthful information or engage in the
propaganda of national or religious enmity" wasmdeé contrary to the right to freedom of
informatior?® and the right to protection of rights and freeddrefore the courts

It is interesting to observe that tleoatian Constitutional Court has upheld a refusal to tegis
a political party for reasons including the threduich it posed to the territorial integrity of the
Republic, when in fact it aimed to alter the natibboundaries not through reduction of the
territory but by annexing foreign territori8s

The European Court of Human Rightsas made determinations on several occasions as to
whether restrictions to fundamental rights foundadoublic interest requiring the upholding of
territorial integrity comply with the European Camtion on Human Rights. Accordingly, a
measure expelling a German national and membehefBuropean Parliament from French
Polynesia and prohibiting her from re-entering tieatitory, and a measure prohibiting her from
entering New Caledonia, were found to infringe tight to freedom of expression. The
applicant had taken part and spoken in a pro-inudgece and anti-nuclear demonstration held
in French Polynesia. The interference constitutgdhese measures was not "necessary in a
democratic society* because the utterances held against her had beée during a peaceful
authorised demonstration, her speech contributeddemocratic debate in Polynesia, there had
been no call for violence and the demonstrationr@deen followed by any disorder

Another case, concerning Greece, was declared iisaie by the Court on the ground that
national remedies had not been exhausted. HowdélverEuropean Commission for Human
Rights considered that the conviction of the agpitcfor having called in public (during an
electoral campaign) "Turks" members of the Islamioority of Western Thrace constituted a
violation of the freedom of expression

The Court has also given judgment in two cases ety prohibition of political parties in
Turkey, finding a violation of the right to freedamfi associatio. The Turkish Constitutional

8 Bulletin on Constitutional Case-Law, RUS-1995-20GDL-INF (96) 1.

86 Article 27.1 of the Constitution.

87 Cf. Article 55.3 of the Constitution.

88 Articles 27.4 and 27.5 of the Constitution.

8 Article 46 of the Constitution.

90 Bulletin on Constitutional Case-Law, CRO-1998-302

o Article 10 of the European Convention on HumanH&gECHR).

92 Piermont v. Francg27 April 1995, Series A No. 314, Bulletin on Ctingional Case-Law, ECH-1995-1-
007.

93

Art. 10 ECHR :Ahmet Sadik v. Greecpidgment of 15 November 1996, Rec. 1996 p. 16B& report of
the Commission appears on page 1668.
o Article 11 ECHR.
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Court had held that the programme of the United @amist Party of Turkey (TBKP) was such
as to undermine the territorial integrity of thetet and national unity, having regard to the
prohibition of self-determination and regional anamy under the Constitution; the party's aims,
in favour of separation and division of the Turkigktion, warranted the dissolution of the party.
The party programme referred to the Kurdish "pegpleation” or "citizens", though without
describing them as a "minority" or claiming on thbehalf the conferment of special rights,
notably that of separation from the rest of thekialr population. The programme mentioned the
right to self-determination, deploring the facttthawing to recourse to violence, it was not
"exercised jointly, but separately and unilaterallgnd suggested a political remedy to the
problem. The Strasbourg Court did not consideritherference with freedom of association
"necessary in a democratic soci€ly"It declared in particular that "democracy thrives
freedom of expression. From that point of view,réhean be no justification for hindering a
political group solely because it seeks to debatpublic the situation of part of the State's
population and to take part in the nation's pditidfe in order to find, according to democratic
rules, solutions capable of satisfying everyoneceamed. To judge by its programme, that was
indeed theTBKPs objective in this area". On the basis of the PBKactions, it was moreover
not plausible that it concealed objectives andnitides different from the ones it proclaimed.
The difficulties associated with the fight agaimstrorism could not be put forward for the
prohibition measure, in the absence of any elenmeolving the responsibility of the TBKP for
the problems which terrorism poses in Turkef\n analogous case concerned the dissolution of
the Socialist Party (SP), a party which advocattirgy up a federation, whose Chairman had
made public declarations such as "the Kurdish me@pe standing up" and spoken of the
"Kurdish nation's" right to self-determination atod'create a separate state" by referendum. The
Court of Human Rights considered the restrictiorposed to be excessive. In particular,
interpreted in their proper context, the impugniadesnents did not urge separation from Turkey
but were intended rather to emphasise that theogeapfederation could not be achieved without
the free consent of the Kurds, which should be esqed by referendum. Nor did the Court
discern any incitement to the use of violence omfdngement of the rules of democradwy.
particular, the Court underlined that "the factttsach a political programme is considered
incompatible with the current principles and staes of the Turkish State does not make it
incompatible with the rules of democracy. It istbé essence of democracy to allow diverse
political programmes to be proposed and debatesh éwse that call into question the way a
State is currently organised, provided that theyeioharm democracy itseif:

A similar case, albeit relating to a non-profit nmakassociation, concerned Greece. The aims of
the association called "Home of Macedonian Civilmd' set out in its memorandum of
association were to preserve the folk culture &edraditions of the Florina region. The national
courts had refused to permit the association teegestered on the ground that it had separatist
intentions; they held that the term "Macedonian"swesed to dispute the Greek identity of
Macedonia and its inhabitants by indirect means ¥lrasbourg judges viewed the assertion
that the applicants and their association repregeatdanger to Greece's territorial integrity as
based on a mere suspicion and as incapable ofyjagtisuch a restriction on freedom of
association, which was violated as a ré8ult

% Article 11 para. 2 ECHR.

% United Communist Party of Turkey and others v. &yriB0 January 1998, Reports of Judgments and
Decisions 1998 p. 1, Bulletin on Constitutional &asw, ECH-1998-1-001. The quotation is from p&ia.

o7 Socialist Party and others v. Turke36 May 1998, Reports of Judgments and Decisi@®8 p. 1233. The
guotation is from para. 47.

% Sidiropoulos and others v. Greed® July 1998, Reports of Judgments and Decisi®8s p. 1594.
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. Theright to self-determination: a constitutional law concept?

The importance which national systems of constihdl law attach to protection of the state's
territorial integrity nevertheless leaves room witthe ambit of the Constitution for the right to
self-determination. Indeed, a number of constihgicefer either to self-determination or to like
concepts. The remainder of this report will examine effect of such references, which may
differ widely in meaning.

As stated in the memorandum submitted to the Paelidary Assembly, "the concept of self-
determination” refers broadly to two interconneasgects:

a. The "internal aspect" defines the right of pesgteely to determine their political status
and to pursue their cultural, social and econoraietbpment.
b. The "external aspect" refers to the right of pegfteely to determine their place in the

international community of states”

In international law, "peoples”, in contrast toioaal minorities for example, have the right to
self-determinatiotf’. When it recognises the right to self-determimaticonstitutional law
defines the subjects of this right — as it doesadtstent — on a case by case basis, as the foljpwin
developments show.

1. The state’s external self-determination

Most commonly, the constitutional provisions onfsltermination refer to the external self-
determination of the state in question, to itstrighindependence vis-a-vis the outside world.

Thus the reference to "the unity and freedom ofn@ery in free self-determination” in the
German Constitutiol* concerns both internal self-determination and theernal self-
determination achieved by reunification.

In other states, the emphasis clearly shifts teres self-determination; this is true of states
having recently achieved or regained independenhbe.right of theCroatian nation to self-
determination and state sovereidfifyare to be construed as referring to secession from
Yugoslavia, as the Constitution was adopted whenRepublic was still part of the Yugoslav
Federation. The&SlovenianConstitution contains similar provisidtd To the same effect, the
Constitutions oBelarus®, Estonia®® andUkraine'®® can also be cited.

The right tosecessiorns even mentioned explicitly in the preamble te @roatian Constitution
as an element of the right to self-determinatiod atate sovereigntyCroatia and likewise
Slovakia also originating from the dissolution of a stédtather provide for the possibility of
association or alliance with other states whileresg the right to withdraw subsequentfy

9 AS/Pol (1996) 24, p. 8. The internal aspect of-determination in international law is what thepBeame

Court of Canadaalludes to in holding that in so far as the Quebedorm a "people”, its self-determination is
already achieved within the framework of Canadall@Bin on Constitutional Case-Law, CAN-1998-3-002).

On the definition of peoples and national minestisee AS/Pol (1996) 14, pp. 3-5.

Preamble, op. cit.

Preamble and Article 140.2 of the Constitution.

Preamble and Article 3.1.

104 Article 9.1.

108 Preamble.

108 Preamble.

107 Article 135 of the Croatian Constitution, Articlésand 93.1 of the Slovakian Constitution.

101
102
103
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2. Self-determination within the state?

The fact that most constitutions lack provisionssetf-determination not of but within the state
in question is hardly surprising. However, sometestaprescribe rules on internal self-
determination the meaning of which can vary sigaffitly.

a. In South Africa "the right of the South African people as a whinleself-determination,
as manifested in this Constitution, does not palu. recognition of the notion of the right of
self-determination of any community sharing a commualtural and language heritage, within a
territorial entity in the Republic or in any othemy, determined by national legislatiof:
Here, self-determination excludes the right to deceas is made clear by the terms "in the
Republic”, but not the right to institute specificiblic authorities under national legislative
provisions. The question of the scope of the ctilecright to self-determination has
furthermore been put to the South African Congtihal Court in connection with the process of
certifying the Constitution. The Court held thatlfgktermination, as prescribed by a
constitutional principle to which the final text d¢fhe Constitution should adhere, did not
comprise any notion of political independence osebaration. It referred clearly to what should
be done in the independent exercise of individualhts of association within the civil society
of a sovereign stat&. In the same way, "self-determination of the pespn theRussian
Federation" is regarded as one of the foundatibiseofederal structure, on a par with its "state
unity"*'°. Each of these cases therefore concerns a foimteshal self-determination whether
of a political or a more strictly socio-culturahki.

b. The Supreme Court @fanadaruled that there is no right either under the Gaurtson or

in international law for Quebec to secede unildierfom Canada. Indeed, a democratic
decision of Quebecers in favour of secession wputdat risk the ties of interdependence forged
between the people of the provinces and territasfe€anada and based on shared values that
include federalism and respect for minorities. Beeession of a province cannot be achieved
unilaterally under the Constitution, that is withawegotiation with other participants in the
federation, within the existing constitutional frawork. On the other hand, each of the
participants in the federation may initiate comsitthal amendments on issues including
secession, and this right implies a reciprocal doty the other participants to engage in
discussions to address any legitimate initiativechange the constitutional order. Although a
right to self-determination or to secession is rexttognised, the continued existence of the
Canadian constitutional order could not be inddférto a clear expression of a clear majority of
Quebecers, in reply to a clear question, that theylonger wish to remain in Canada.
Negotiations would need to be opened following sactote, requiring reconciliation of the
various rights and obligations between two legitenauthorities, namely the majority of the
population of Quebec and that of Canada as a WHole

C. Without overt question of self-determination.teetions to intra-state territorial
boundaries - including the creation of new entitiemay be subject to the consent of the
populations concerned, especially in federal staféés may be regarded as a form of self-
determination within the state. For exampleG@rmanychange in the boundaries of the Lander
is subject to referendum in the Lander concerned, apecifically, in the territory whose
assignment to a Land is to be changed, exceptinake of changes affecting a territory with not

108
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110

Article 235 of the Constitution.

Bulletin on Constitutional Case-Law, 1996-3-020.
Article 5.3 of the Russian Constitution.

11 Bulletin on Constitutional Case-Law, CAN-1998-3200
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more than 50 000 inhabitants and requiring onlydtesultation of the communes and districts
concernet®> Also to be mentioned in this regard are the iptites leading to the creation of
the Jura canton iSwitzerlandand the referendum held Moldovaon the status of Gagauzia. In
Austria. a Land boundary can only be redefined by cornedipg constitutional laws of the
Federation and the Land whose territory is redeffitfe In Russia the populations of the areas
concerned are to be consulted when the boundafieseas under local self-government are
changed, whereas the boundaries between subjects of ther&on may be altered by their
mutual agreement, provided the Council of the Fatiter assents’. Finally, the new Swiss
Constitution provides that any modification of teeritory of a canton must be submitted for the
approval of the relevant electoral body and thear@iconcerned ; it is then submitted for the
approval of the Federal Assembly. The rectificatadncantonal borders is done by agreement
with the cantons concernied]

Comparable rules apply in certain unitary statesPortugal the creation of administrative
regions, together with alteration of their boundsriare submitted to national as well as regional
referendur’’. In Albania, according to the Constitution, the limits of temial administrative
units may be modified only with the consent of kbeal populatioh'®. In Croatia, the territory

of local administrative units is settled by a lafteaconsultation of the residents, whose opinion
must be expressed in a manner ensuring credibléngrattial results”.

d. Lastly, texts of constitutions may relate baihthe internal and to the external aspect of
self-determination, as for example the German Guomisin which refers to "free self-
determinatiof®, or the South African Constitution which refers "the right of the South
African people as a whole to self-determinationfremifested in this Constitutiol. In these
cases, however, there is no question of self-détetion of a part of the state or of the people.

3. Self-determination and decolonisation

The question of self-determination as it relateslégolonisation is outside the scope of this
report?’. None the less, the constitutional law of somener colonial powers contains rules on
the subject. According to the Preamble to Fnench Constitution, "the Republic offers to the
Overseas Territories that express the desire teradio them, new institutions ..."Pbrtugal
remains bound by her responsibilities under intéonal law to promote and guarantee the right
to self-determination and the independence of Easor*. Furthermore, "in international
relations, Portugal shall be governed by the ppiesi of ... the right of peoples to self-
determination, independence 2%

112 Articles 29, 118 and 118a of the Constitution.

113 Article 3.2 of the Constitution.

114 Article 131.2 of the Constitution.

115 Articles 67.3 and 102.1a of the Constitution.

116 Article 53.3-4 of the Constitution.

17 Bulletin on Constitutional Case-Law, POR-1993-1200
118 Art. 108.3.

119 Bulletin on Constitutional Case-Law, CRO-1998-800
120 Preamble, para. 3.

121 Article 235 of the South African Constitution.

122 See the report AS/Pol (1996) 24 pp. 9-10, 13.

123 Article 293.1 of the Constitution.

124 Article 7.1 of the Constitution.
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Conclusion

This report confirms one of its prior assumptionamely that as the fundamental norm of the
state the Constitution is in general opposed tes®on and instead emphasises concepts such as
territorial integrity, indivisibility of the statand national unity. In certain cases, these priesip
allow of restrictions to fundamental rights. Aseigdent in the case-law of the European Court
of Human Rights, such restrictions must nonethetessply with the principle of proportionality
and accordingly be applied only in serious circlanses.

The term "self-determination”, unlike "secessiois"by no means alien to constitutional law.
However, there is no general recognition in coastibal law of the right to self-determination,
nor any common definition of those who are entittedit and its content. Moreover, the
constitutions studied, when they recognise thet ighself-determination, do not deal with the
procedure which allows for its implementation. Rxaaral rules only exist for the modification
of territorial boundaries within the State, whichriot explicitly recognised as being a form of
the right to self-determination.

The term self-determination, in constitutional lavas multiple meanings and may in particular
denote:

- decolonisation in the few cases where the istliases;
- the right to independence of a state which isaaly constituted;

- the right of peoples freely to determine theirlitpmal status and to pursue their
development within the state's frontiers (inteself-determination).

Internal self-determination may be exercised byatbgertion of specific fundamental rights, with
a collective character, in particular in the culusphere, or even by federalism, regionalism or
other forms of local self-government within thetstavith all due regard to territorial integrity.
Apart from the aforementioned cultural autonomylef@lism, regionalism, and possibly local
self-government, may be mentioned. In particule establishment of public authorities -
federated entities especially - and the alteradioimeir boundaries may constitute a form of self-
determination. This broad interpretation of theintl aspect of self-determination is intended to
avert conflicts which might carry a risk of secessi

On balance, while in very general terms secess®ralien to constitutional law, self-
determination, primarily construed as internal, as element frequently incorporated in
constitutional law but needing to be dissociatedfisecession.
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APPENDIX

SYNOPTIC TABLE
ON SELF-DETERMINATION AND SECESSION
IN CONSTITUTIONAL LAW

This table refers to the provisions in matters @f-determination and secession made by the
constitutions of the Council of Europe member statgether with the Venice Commission's
associate members and South Africa.

Column A: State concerned.

Columns B-E: Territorial integrity.

Column B: Provisions mentioning indivisibility omity of the state, subject to the specific
clauses in Column D.

Column C: Provisions mentioning territorial integrialso subject to column D.

Column D: Provisions concerning restrictions todamental rights on grounds of the state's
territorial integrity, indivisibility or unity, ananaterial limits to revision of the Constitution.

Column E: Provisions on alterations to externalrutauies.

Columns F-G: Right to external self-determinatiesfsssion = external aspect of self-
determination = right of peoples freely to detereiheir place in the international community of
states.

Column F: Right to self-determination in general.

Column G: Right to secede.

Columns H-I: Right to self-determination/autonomyithin the state = aspects of self-
determination not entailing secession.

Column H: Any reference to self-determination motalving external self-determination.

Column I: Rules on alteration of boundaries betwkegierated states, regions or other intra-state
territorial entities.

Column J: Other references to self-determinatiorickyhin the texts studied, concern only
foreign policy.



