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Introduction
 
1.         In April 1999 the Council of Europe Parliamentary Assembly Committee on the Honouring of Obligations and Commitments by Member States
decided to have the constitutional developments in the Republic of Moldova monitored by the Venice Commission, which was notified of the decision by
letter of 3 May 1999. In addition, on 25 May 1999 the question of the constitutional reform was referred to the Commission by the Parliament of
Moldova, which presented the Venice Commission with a draft constitutional revision prepared by 39 of its members.
 
2.         This draft was the subject of a preliminary discussion at the plenary meeting of the Venice Commission from 16 to 18 June 1999 in the light of a
report by Mr Moreira (CDL (99) 32 rev.). The Commission's rapporteur regarded the proposal by 39 parliamentarians as complying with European
democratic standards.
 
3.         On 1 July 1999, following a consultative referendum on possible amendment of the Constitution, the President of the Republic of Moldova, Mr
Lucinschi, signed a decree setting up a National Committee to draft a law for amending the Constitution of the Republic of Moldova (Constitutional
Committee).
 
4.         Since September 1999 the Venice Commission has arranged co-operation with the Moldovan Constitutional Committee mandated by the
President of the Republic to draw up a scheme of constitutional reform. A delegation of the Venice Commission visited Chisinau on 18 and 19
September 1999 for talks with the Constitutional Committee and the Parliament. This initial encounter was followed by two planning meetings in Venice
on 18 October and in Strasbourg on 5 November 1999[2] attended by representatives of the Moldovan Parliament and the Constitutional Committee.
 
5.         In the course of this co-operation, a number of criticised items of the draft reform have been amended by the Moldovan authorities having
regard to the recommendations made by the Venice Commission's experts. This particularly concerns the Parliament's budgetary powers and the
provisions which could possibly have affected the independence of justice.
 
6.         However, the Commission feels that the draft as it now stands still retains a number of elements which preclude declaring it consistent with
European democratic standards.[3]
 
7.         This opinion concerns the drafts for legislation to amend the present Constitution, prepared by the Constitutional Committee and submitted to the
Venice Commission during its visit to Moldova on 18 September 1999, as well as the draft amendments proposed by 39 members of the Moldovan
Parliament in April 1999.
 
I.         The procedure for amending the Constitution of the Republic of Moldova
 
8.         The Parliamentary Assembly's request that the Venice Commission monitor constitutional developments in the Republic of Moldova came at a
time when the President of the Republic of was staging a consultative referendum on the introduction of presidential government in Moldova. The
constitutional reform process was then in its early stages and the procedure to be followed unclear, as it still is.
 
9.         The President of the Republic considered himself authorised by Articles 75 and 78 f. of the Constitution to avail himself of his right to call a
referendum on a question of national importance, in this case the amendment of the Constitution. Nonetheless, this interpretation seemed to override the
provisions of the present Constitution on constitutional amendment. Article 143 paragraph 1 of the Constitution in fact provides "Parliament has the
right to adopt a law for revising the Constitution after no less than 6 months from the date when the revising initiative was submitted. The law
shall be passed by a two-thirds majority".
 
10.       On 3 November 1999 the Constitutional Court delivered a judgment interpreting Articles 75, 141 paragraph 2 and 143 of the Constitution. The
Court confirmed that all constitutional amendments must be made according to the procedure prescribed by Articles 141 and 143 of the Constitution.[4]
 
II.         The draft law for revising the Constitution of the Republic of Moldova put forward by the Constitutional Committee on 29 October

1999
 
11.       The draft put forward by the Moldovan Constitutional Committee on 29 October 1999 is intended to establish a presidential system.
 
12.       It should be noted at the outset that this is the fourth version of the draft examined by the Venice Commission. Since September 1999 the
Constitutional Committee has been co-operating closely with the Venice Commission, and several meetings have brought together the drafters and the
Commission experts. The Commission welcomes the fact that a number of preliminary observations made by it's experts have been taken into account
by the authors of the proposed reform. However, several disputable points singled out by the experts from the start of he co-operation are still present in
the text of the proposed constitutional reform.
 
13.       While emphasising its constant position that choosing the form of government is the Moldovan people's sovereign right, the Venice Commission
regards the system set out in the text of 29 October as a mix of the different presidential and semi-presidential systems existing in the democratic
countries which is likely to bring the powers of the President, the Government and the Parliament into conflict and offend against the principle of
separation of powers.
 
A.        General comments
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14.       The scheme of reform under discussion institutes a presidential system more assertively than the earlier texts. The President heads the executive;
the Government acting as an assistant to the President (Articles 82, 83); Parliament cannot be dissolved (Article 85 being excluded from the text of the
project); the sphere of the various types of laws is established by and their approval rests with the Parliament (Article 72); provisions with force of law
within the law sphere (see para.20 below), adopted by the Government must be passed by the Parliament. The Commission is pleased to note the
introduction of the independent institution of Advocate of the People and the maintenance of the Parliament's budgetary power.
 
15.       At several points in the discussions between the Venice Commission's experts and the Constitutional Committee's representatives, the latter
stressed that the amendment of the present Constitution was aimed at transforming the semi-presidential system under the present Constitution into a
wholly presidential one. According to the Constitutional Committee, a reform along these lines is imperative following the consultative referendum of 23
May 1999 in which the people came out in favour of strengthening the President's powers.
 
16.       The Commission observes that by comparison with the orthodox presidential system as established in the United States, the Constitutional
Committee's draft displays substantial differences: calling of referendums on the President's initiative (Article 75); limited involvement of the Parliament in
the sphere of treaties and foreign policy, and especially in the appointment of certain senior officials (Articles 66 and 88); commitment of the
Government's political responsibility solely on its own initiative (see para. 18 below). Furthermore, the procedure for committing the Government's
responsibility in connection with the passage of draft legislation may significantly restrict the Parliament's legislative power (Article 106). All the above
differences indicate that the draft under consideration institutes a remarkably strong presidential system.
 
B.        Comments on the specific provisions of the draft
 
17.       Article 61 concerning election of the members of Parliament is amended in the sense of introducing a composite electoral system. This is used by
several democratic states and technically this aspect raises no problem. However, for greater surety of political pluralism in the Parliament, it would be
advisable to specify that the election of 31 members in multi-seat constituencies shall be conducted by proportional representation.
 
18.       Article 72 paragraph 6 of the draft enables Parliament to adopt a motion of censure against the Government but not, it should be observed, of
its own motion. The Government can declare itself accountable (Article 106 paragraph 1 of the draft) and, should the Parliament withhold its approval
of a programme or bill proposed by the Government and adopt a motion of censure, the Prime Minister is required to tender the Government's
resignation (paragraph 2 (b)). In point of fact, giving the sole authority to the Government to hold itself accountable to Parliament would seem to diverge
from the constitutional practice of European democracies.
 
19.       In the same context, another problem arises regarding the appointment of the Prime Minister and the Government. Under Article 82 paragraph 1
of the draft, the President appoints the Prime Minister after consulting the parliamentary majority. It is further stipulated in this article that the members of
the Government are appointed by the President at the Prime Minister's proposal (paragraphs 1 and 4). There is no provision requiring the latter to
represent the parliamentary majority, in consequence of which the Government can have no real foundation on the political forces in the Parliament. The
Government has every appearance of a body exclusively controlled by and wholly answerable to the President under the terms of Article 82 paragraph
3, except in the event of its deciding to accept responsibility before the Parliament. Plainly, there is no link between the Parliament's legislative activity and
the Government's executive power.
 
20.       Article 72 paragraph 3 of the new draft lists the areas in which laws are enacted. This is an uncommon practice in modern constitutional systems.
Normally the Parliament, except in the special cases prescribed by the Constitution (for example under the procedure for delegation of authority to
legislate) is the sole legislative body and as such empowered to legislate in all areas. Listing the areas is apt to limit this power, which scarcely seems
justified.
 
21.       All the political forces in Moldova do indeed seem to agree that the constitutional reform should seek to strengthen the executive power.
Instituting a more effective role for the executive in the passage of the State's legislative acts meets the requirements of rationalisation accepted by several
present-day democracies. It is perfectly normal for the executive to call for urgent procedure and to set priorities for its legislative bills. This procedure is
very highly developed in the French system, for instance; Article 44 of the French Constitution prescribes the procedure of a vote restricted to the text
proposed by the Government while Article 49 makes it possible to commit the Government's responsibility in respect of a bill, in which case the text is
regarded as carried without a vote unless the National Assembly passes a motion of censure against the Government. If, however, the French National
Assembly objects to the Government's policy, it may at any time and on its own initiative pass a motion of censure against the Government. This ensures
the democratic functioning of the institutions as the system includes controls and countervailing powers. But the Commission observes that the Moldovan
Constitutional Committee's text affords no such controls and countervailing powers.
 
22.       Their absence from the draft also works the other way. Under the Constitutional Committee's proposals (the exclusion in Article 85 of
"Dissolution of Parliament" from the Constitution in force), the executive no longer has any means of countering a motion of censure without the right to
dissolve Parliament, and this excludes parity between executive and legislature in the exercise of their right to legislative initiative.
 
23.       Article 73 paragraph 2 on legislative initiative, which provides that legislative proposals by members of Parliament shall be placed on the
Parliament's agenda with the approval of the Government, is contrary to the principle of the independence of the legislature. Granted, the process of
drafting laws in Parliament is lengthy and the Government may wish to limit debate on legislative proposals not relating to priority matters, but restrictions
on Parliament's right freely to legislated cannot be imposed by the executive.[5] Admittedly, certain countries have arrangements whereby the
Government may secure the power to legislate in a number of areas clearly defined by Parliament in order to respond promptly to situations that demand
immediate action. For example, according to Article 38 of the French Constitution, "the Government may, in order to carry out its programme, ask
Parliament to authorise it, for a limited period, to take by ordinance measures normally within the legislative sphere"; however, Parliament
retains control over the process by a mechanism that renders the ordinances null and void if a bill for their ratification is not tabled in the Assembly before
the date set by the enabling act. Another factor conducive to parliament-government balance of powers is that the French Government is drawn from the
parliamentary majority (which indisputably aids speedier consideration by parliament of proposed laws considered high-priority by the Government). As
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stated above (para. 18), such is not the case in the system which the Constitutional Committee's draft revision purports to institute.
 
24.       Article 75 of the draft concerning referendum is also liable to interfere with the Parliament's power to legislate. It specifies three types of
referendum: constitutional, legislative and consultative. The right to initiate referendums belongs to the citizens, to Parliament and to the President of the
Republic. Paragraph 2 of the draft article gives the Parliament and the President of the Republic the right to proclaim referendums. In these
circumstances, where the Government, which under the system advocated by the draft is accountable to the President alone (except where it commits its
own responsibility before the Parliament), does not succeed in compelling the Parliament to pass a law, it may ask the President to have the law
approved by citizen vote. Here, it should be emphasised that any law approved at referendum may only be amended by the same procedure (paragraph
4 of the draft article).  The Venice Commisison considers that referendum is a democratic instrument which is used by many European democracies, but
in the text of the draft presented for examination, and taking into account the other provisions of the law for constitutional revision, this rule which
establishes a sort of democracy by referendum, is of concern to the Commission.  Indeed, it is open to question whether such a system enabling the
executive to take the legislative process out of the Parliament's hands may not gravely infringe the principle of separation of powers.
 
25.       In adopting the position stated above (especially in paragraphs 23 and 24), the Commission would no means cast doubt on the executive's ability
to generate legislation, which is often necessary and moreover commonplace. Nonetheless, it is expedient in a democratic system upholding the
separation of powers that the legislature should always retain power to review the executive's legislative output and to decide on the extent of its powers
in that respect. The restrictions generally placed on the regulatory function of the President and the executive under presidential systems (executive
orders, etc.) is an expression of this principle.
 
26.       The chapter on the judiciary in the Constitutional Committee's draft raises no criticism. However, Article 88 indent "m" entitles the President to
confer senior ranks on judges. It would be more prudent to vest this authority in the Supreme Council of the Judiciary to avert any risk of the executive
influencing judges.
 
III.      The draft proposed by 39 members of the Parliament of the Republic of Moldova
 

1
 

27.       The project of constitutional reform that has been presented by the Parliament of the Republic of Moldova aims at the strengthening of the
constitutional position of the executive. The innovations that are sought after are four:
 
(i)         The government gets the power to establish priority for the parliamentary discussion of the governmental projects of legislation, or of other

projects laid before parliament which it is interested in, as well as the adoption of an urgent procedure for the parliamentary discussion thereof
(art. 74 of the Constitution).

 
(ii)        The government may engage its own responsibility before parliament by the way of the presentation of a political programme, a declaration of

general political importance or most importance of all a project of legislation, which shall be considered as adopted unless a vote of no
confidence is approved by parliament (art. 1061);

 
(iii)       The government may legislate through "ordinances", providing that it gets previously a legislative delegation from parliament (art. 1062);
 
(iv)              At last, no piece of parliamentary legislation shall be adopted by parliament when it implies the increase of the budget expenses or the decrease

of budget revenues without the consent of the government.
 
28.       All of the proposed changes to the Moldavian Constitution have their source in the democratic European constitutions, specifically the French
Constitution of 1958. But this circumstance does not spare the necessary study of each one of the proposed changes.
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29.       The power of the government to establish priorities for the projects it is interested in upon the parliamentary agenda comes from art. 48 of the
French Constitution. It states that the agenda of both chambers of parliament shall give priority, according to the preferences of the government, to the
projects presented by itself or to the projects of the members of parliament that are accepted by the government.
 
30.       There is no reason to think that such an executive privilege runs against the essential rules of parliamentary democracy. Of course provisions
should be taken in order that this prerogative of the executive does not eliminate altogether the autonomy of parliament to set its own agenda and to
discuss legislative projects other than those presented or supported by the executive, specifically those that are tabled by the opposition parties. But apart
from that prevention, one should accept that the government, which has been approved by parliament, is entitled to the actual means that it feels to be
necessary to implement its legislative program.
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31.       The new article 1061 has its recognisable source in the French Constitution too (article 39, §§ 1 and 3). According to it, the government may
decide to engage its own political responsibility before parliament upon a political program or declaration or upon a project of law.  In that case those
documents are considered to have been approved by parliament unless a vote of no confidence is proposed by a certain number of members of
parliament and approved against the government.
 
32.       The peculiarities of these rules are twofold: first, the government wins an implicit vote of confidence inasmuch as there is no actual vote of
confidence but only the absence of a vote of no confidence; second, this "negative" vote of confidence may involve the automatic approval of a project



of law without an actual discussion and vote of it by parliament. This scheme amounts to giving to the government a speedy way of forcing the approval
of legislation that otherwise could meet the disapproval of parliament.
 
33.       It is not difficult to raise a few objections against this rule that allows the government to pass important legislation without the need of an explicit
approval by the representative assembly. May be that in this we are touching the very frontiers of the parliamentary prerogatives in a representative
democracy. But the objections should not be overestimated. The French experience shows that this is not an unbearable sacrifice of parliamentary
privilege.
 

4
 
34.       The delegation of legislative powers by parliament upon the government is nowadays a very common feature of parliamentary democracies.
 
35.       Typically we find two main ways of government legislation. One is the delegation of legislative powers by parliament, for a certain issue and on a
temporary basis, and usually without the need for the parliamentary ratification of the law issued by the government. The other sources of government
legislation are the situations of urgent necessity, in which there is no previous delegation, but that require parliamentary ratification within a short period of
time. This is the system that is adopted for example by the Italian and the Spanish constitutions.
 
36.       The Moldavian project is a very cautious one. The delegation should require:
 
(i)         A request by the government regarding the implementation of its own program of activities (which is submitted to parliament when the

government is appointed);
 
(ii)        The approval of the delegation by parliament through an "organic law", that means a law approved according to the specific procedure of article

74(1) of the Constitution, which requires a double vote of the majority of the members of parliament.
 
(iii)       The identification of the subject of the would-be "ordinance" of the government, as well as the time in which the government enjoys the delegated

legislative powers;
 
(iv)       The eventual ratification of the ordinance by parliament.
 
37.       Again, the main source of this constitutional proposition is the French Constitution (article 38). Nevertheless one should bear in mind that in
France there is a separation between the domain of parliamentary law (art. 34) and the domain of the government regulation (art. 37), in which the
government enjoys real primary normative powers, with no need of parliamentary delegation. On the contrary, in the domain of the government
regulation parliament is not allowed to legislate. This is not the case in Moldova, where the government has no such para-legislative powers of its own,
and where the regulation powers of the executive are meant only for the implementation of the parliamentary laws. In Moldova every issue belongs to the
domain of parliamentary law. Thus, the proposal of constitutional change should be rephrased in order to take account of the different constitutional
framework.
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38.       The prohibition of the adoption by parliament of legislation that could involve an increase in the government expenditure or the decrease of the
government revenue is also very common nowadays in several constitutions of parliamentary democracies. Constitutional provisions to that effect may be
found, for example, in the German Grundgesetz of 1949 (article 113) or the Spanish constitution of 1978 (article 134(6)). But the immediate source of
the Moldovan project is once again the wording of the French Constitution (art. 40). This limitation of the parliamentary prerogative is not incompatible
with parliamentary democracy. It may be a necessary condition for the ability of the government to get along with its policies, especially under conditions
of budget constrictions. There are no reasons whatsoever to condemn this solution.
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39.       The aim of the proposed constitutional changes in Moldova is confessedly the strengthening of the executive position in the framework of the
constitutional system of government.
 
40.       A strong executive is not necessarily against parliamentary democracy. On the contrary, it is weak executives and government instability that are
very often a threat to parliamentary democracy.
 
41.       A fair balance between parliamentary sovereignty and government strength is the main concern of the so called "rationalised parliamentarism"
(parlementarisme rationnalisé) since the earlier decades of this century, which has been the remedy indicated for the weaknesses of traditional
parliamentarism in continental Europe, mainly the political instability brought about by the excessive dependence of the executive from parliament.
 
42.       It needs no emphasis the assertion that parliamentary democracy should "deliver the goods" in order to ascertain its own legitimacy and
acceptance. That means essentially to ensure efficient and stable governance of the polity. The "excess of parliament" is very seldom a virtue. Provided
that the government remains accountable before parliament and cannot act against its will, parliamentary democracy leaves enough ground for a vast
array of provisions with the aim of strengthening the constitutional and political position of the executive within the system of government.
 
43.       No wonder that the changes which are being discussed in Moldova have their main source of inspiration in the French Constitution of 1958,
which is without doubt where the executive enjoys the strongest position vis-à-vis the parliament.
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44.       A final remark is necessary to call the attention to the fact that the Moldovan Constitution, although belonging to the family of the parliamentary
forms of government, has a few peculiar features that present some similarities with the French semi-présidentialisme.
 
45.       It is indeed a parliamentary system of government. There is the political fiduciary relationship between parliament and the executive. The
government is appointed according to the parliamentary majority (if there is one). The government needs a parliamentary vote of confidence to be
confirmed in office, once appointed by the President of the Republic. Afterwards it can be sent away be the means of a vote of no confidence. On the
other hand the President of the Republic may dissolve parliament if it becomes impossible to form an executive within the framework of the existing
composition of the assembly or if there is a deadlock concerning the approval of important legislation that could affect the functioning of the State. All
these are typical features of the parliamentary system of government.
 
46.       But there is more to it. The President of the Republic is elected by direct popular vote and has a number of important powers of its own, which
he can exercise without the need of ministerial countersignature. Among these powers may be counted those indicated in articles 83-88 of the
Constitution. Most of these are not common in traditional parliamentary forms of government, where the chief of State, be it a king or a president, has
mainly a representative role, not an actual intervention in the political process.
 
47.       Thus, in Moldova (as well as in other European parliamentary democracies like Finland, Austria, Portugal, Ireland, Iceland, etc.) parliament is not
the only constitutional organ of the State to represent directly the people. In Moldova, as well as in France, the executive power belongs not only to the
government but also to the President. On the other hand the government is not only accountable before parliament but also, in a certain way, before the
President.
 
48.       This is an additional reason why the proposed changes to the Constitution of Moldova do fit with the character of the constitutional system of
government.
 
Conclusions
 
The Venice Commission regrets that the Moldovan authorities have not been able to reach agreement on a single draft for amendment of the Constitution,
or on the substance of the reform.
 
It again points out that the procedure for adoption of constitutional amendments must abide by the provisions of the Constitution in force, as interpreted
by the Moldovan Constitutional Court and in accordance with the procedure established by Articles 141 and 142 of the Constitution.
 
The draft amendment submitted by the Constitutional Committee still contains a number of provisions which, in the framework of a presidential system
of government, are prejudicial to compliance with the principle of separation of powers. In particular, the Commission expresses its concern over the
provisions in the draft whereby:
 
a)         any legislative initiative by the members of Parliament must be approved by the Government prior to its inclusion in the agenda of the legislative

body;[6]
 

b)         the President may bypass the normal legislative procedure through the expedient of submitting a proposed law to referendum;
 
c)         the procedure for constituting the Government raises difficulties as regards its interaction with the Parliament, there being no connection between

the Government and the majority in the Parliament.
 
In general, it seems apparent from the text of the Constitutional Committee's draft that the countervailing powers available to the Parliament against the
powers of the President are too weak.
 
On the other hand, the draft submitted by 39 members of Parliament which is discussed in part III of this opinion could certainly be instrumental in
strengthening the Government while raising no substantial criticism as to its consistency with democratic standards.

A P P E N D I X
 

J U D G M E N T
regarding the interpretation of Articles 75, 141 paragraph (2)

and 143 from the Constitution
 
 
In the name of the Republic of Moldavia
The Constitutional Court composed of the following judges:
 
            Mr. Pavel BARBALAT,                      President,
            Mr. Nicolae KISEEV,                         Judge Reporter,
            Mr. Mihail KOTOROBAI,                  Judge Reporter,
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            Mr. Constantin LOZOVANU,            Judge Reporter,
            Mr. Gheorghe SUSARENCO, Judge Reporter,
            Mr. Ion VASILATI,                            Judge Reporter,
 
with the participation of Ms. Aliona Balaban, Registrar; the deputies in Parliament Mrs. Anatol Ciobanu and Vasile Nedelciuc the authors of the
application; the representative of  Parliament Mr. Ion Creanga Chief of the Sector-Relations with  Public Authorities, Judicial Department of the
Parliament Staff; the representatives of the President of the Republic Mr. Mihai Petraky, Chief of Office of the President of the Republic, the senior
councilor of the President and Ms. Raisa Grecu, Chief of the Acts Service of the President of the Republic, with the attendance of Mr. Vladimir
Solonari, the deputy in Parliament and Ms. Olga Poalelungi, Vice-President of Justice, the representative of the Government, taking into consideration
the Article 135 paragraph (1), letter b) from the Constitution, Article 4 paragraph (1), letter b), Article 16 from the Law on the Constitutional Court, the
Court has examined at the open plenary session the file concerning the revision of Article 75, Article 141 paragraph (2) and Article 143 from the
Constitution.
 
The applications lodged to the Court by the deputies Anatol Ciobanu and Vasile Nedelciuc on 27 May 1999 and respectively on 6 September 1999,
pursuant to the Articles 24 and 25 from the Law on the Constitutional Court, Article 38 and 39 from the Code of the Constitutional Jurisdiction, have
been considered as the legal grounds for the file examination.
 
Following the Judgments of the Constitutional Court from 27 July 1999 and 22 September 1999, the above mentioned applications have been delivered
for examination, colligated in a single file and registered in the agenda.
 
In the process of the file preliminary examination the opinions of the Parliament, the President of the Republic, as well as of the Government and the
Ministry of Justice have been requested.
 
While analyzing the file issues and at hearing the information provided by the Judges Reporters, or the arguments brought by the applicants and the
opinions delivered by the participants at the process,
 
the Constitutional Court
 
h a s  a s c e r t a i n e d :
 

1. In their applications the deputies Anatol Ciobanu and Vasile Nedelciuc, having invoked the Articles 75 and 143 from the Constitution,
challenged the Court with regard to review the Article 143, paragraph (1) from the Constitution, which stipulates the fact whether at the initiative to
pursue the procedure of revision of the Constitution through a referendum by the President of the Republic there will be need to observe the term of 6
months beginning with the moment of initiation until that of the referendum unfolding. Despite that, the deputy Anatol Ciobanu claimed to the
interpretation of Article 141, paragraph (2) from the Constitution providing the case if the President of the Republic is endowed, pursuant to the
Constitution, with the power to declare the referendum, or he has only the right to initiate it, in order the Parliament to decide over the matters whether
the referendum should be carried out, as well as over the allocation of the financial funds necessary for its holding.
 
At the plenary session the deputy Vasile Nedelciuc had enlarged the subject of the application, challenging the Court to pronounce itself, over the matter
if the President of the Republic has or has not the right to request through a presidential decree the endorsement by way of referendum of the draft laws
on the amendment of the Constitution.

 
2. For reason of the object of the applications examination, the Constitutional Court ascertained as necessary to use the following provisions of

the Constitution:
 
- art.1, paragraphs (1) and (3), which stipulates that the Republic of Moldavia is a sovereign, independent, unitary and indivisible state governed

by the rule of law a democratic state in which the dignity of a citizen, his rights and freedoms,  the open development of human personality, justice and
political pluralism represent supreme values, that shall be guaranteed;

 
- art.2, which stipulates that the national sovereignty belongs to the people of the Republic, who shall exercise it directly and through its

representative bodies in the ways provided for by Constitution, and that no private individual may exercise state power in his own behalf, and the
usurpation of state power is considered the gravest crime against the people;

 
- art.5, paragraph (1), which ascertains that the democracy in the Republic is exercised under the conditions of political pluralism, which is

incompatible with dictatorship or totalitarianism;
 
- art.7, pursuant to which the Constitution of the Republic is the supreme law of the country. No laws or other legal acts in contradiction with the

provisions of the Constitution may have any legal power;
 
- art.60, paragraph (1), which ascertains that the Parliament is the supreme representative body of the people and the sole legislative authority in

the Republic;
 
- art.66, letters a) and b), which stipulates that the passing of laws and the declaration of the referendums holding are the basic prerogatives of

the Parliament;
 
- art.72, paragraphs (1) and (2), which notifies that the Parliament is empowered with the right to pass the Constitutional laws, which are those



aimed at revising the Constitution;
 
- art.75, paragraph (1), which foresees that problems of utmost importance confronting the Moldavian society or State shall be set up by

referendum; 
           

- art.77, paragraph (2), which establishes that the President of the Republic is the guarantor of national sovereignty, national independence, of
the unity and territorial integrity of the nation;

 
- art.88, letter f), which notes that the President of the Republic is empowered to request the citizens of the country to express their will by way

of referendum on matters of national interest;
           

- art.135, paragraph (1), letters b) and d), which stipulates that the revision of the Constitution and the acknowledgement of results of republican
referendums are exclusively the prerogatives of the Constitutional Court;
           

- art.141, paragraph (1), letter c) and paragraph (2), which foresees that the President of the Republic may initiate the amendment of the
Constitution, and the constitutional law drafts shall be lodged to Parliament, following the Constitutional Court advise issue having been endorsed by at
least 4 casting votes of the judges;
           

- art.142, paragraphs (1) and (2), which stipulates that the constitutional provisions regarding the sovereignty, independence and unity of the
state, as well as those regarding the permanent neutrality of the State may be revised only by referendum and that no revision of Constitution shall be
allowed if it results in the suppression of the fundamental rights and freedoms of citizens or of their guarantees;
           

- art.143, paragraph (1), which emphasizes that the Parliament has the right to pass a law for revising the Constitution after no less then 6 months
from the date of submission of the mentioned initiative.
           

3. Upon the opinion of the Constitutional Court, the amendment of the Constitution is therefore aimed at its re-wording, the abrogation of a
certain normative acts or the adding of a new text.
           
The Constitutional Court notices that being considered as a written and systematic establishment or, as a supreme law in the judicial normative system,
the Constitution of the Republic is relatively rigid, or in other words it allows the revision, but only for a pre-established technical system referred to the
initiative of revising (art.141), the limits of revision (art.142) and its procedure (art.143).
           
The Constitutional Court holds that the amendment of some provisions of the Constitution, having evaded the stipulations of Articles 141, 142 and 143
from the Constitution, should constitute as a matter of fact its implicit revision, indifferently of the invoked reasons and the procedure which had been
used, that might be regarded as a violation of the Constitution.
           

4. Article 141 paragraph (1) from the Constitution foresees in an express and limitative way the subjects endowed with the power to amend the
supreme law.

 
            Article 141, paragraph (2) from the Constitution stipulates that the constitutional law drafts shall be submitted to Parliament only in case the
Constitutional Court issues its advisory opinion endorsed by the voting cast of at least 4 Judges. Following the analysis of the mentioned constitutional
normative act the Constitutional Court established that the constituent legislator had foreseen not only the subjects, who could initiate the revision of the
Constitution, but also the sole body the Parliament of the Republic, which is empowered to carry on this revision.
 
            Article 142 from the Constitution sets up the margins of its revision, taking into consideration two important criteria: the object of revision and
the circumstances in which the revision has been challenged. Considering the first criterion, the revision may be, in a way a priori deemed inadmissible,
because it might have as a result the compromising of the democratic values of the State (no revision may be carried out, if it has a result the abolition of
the fundamental rights and freedoms of citizens, or of their guarantees art.142, paragraph (2), or in other way, the revision may be carried out only
following the approval through a referendum based on a majority vote of registered voting citizens of the Republic (the provisions regarding the
sovereignty, independence and unity of the state, as well as those regarding the permanent neutrality of the State art.142, paragraph (1). Pursuant to the
second criterion, the revision is deemed inadmissible of the reasons of inopportuneness (the Constitution may not be revised under a state of national
emergency, martial law or war art.142, paragraph (3).
 
The procedure aimed at revising the Constitution is clearly and exactly established by the Article 143 from the Constitution, this one having been
considered as a condition for appropriate functioning of the constitutional bodies.
 
            Thus, the procedure on Constitutional revision ascertains:
 

a)                              the body which shall initiate the modification;
 
b)                              the body which shall vote for the proposal of modification;
 
c)                              the number of voting cast necessary for passing the proposal on Constitutional revision.
 

Following the analysis of Article 143 from the Constitution it results that the Parliament is the sole body endowed with the power to revise the
Constitution, without any other special investiture, thus being entitled in this respect by the wording of Constitution.

 
The only differences between the debate and the endorsement of a draft law or of a proposal on Constitutional revision, as well as the debate and



passing of other laws, shall therefore be:
 
a)                  the application being lodged by an expert majority of at least two thirds of deputy votes;
 
b)                 the passing of the law on Constitutional amendment after a period of at least 6 mouths from the date when the mentioned initiative had

been lodged.
 
5. The Constitutional Court mentions the fact that the procedure of Constitutional revision blends the specific techniques for a representative

democracy (Parliament) with those of the direct democracy (referendum).
 

The referendum, which is always considered subsequent towards the endorsement by the Parliament of a law draft, or of a proposal for revision,
pursuant to the provisions of Article 142, paragraph (1) from Constitution, has therefore the meaning of a suspensive and binding condition towards the
decision of Parliament.

 
According to Article 75 from Constitution, the problems of utmost importance confronting the Moldavian society or State shall be set up by referendum,
that is, as a matter of fact the way through which people directly exercises its will. In case the referendum has been referred to a law draft, the Parliament
is endowed with the power to declare it in pursuance to Article 66, letter b) from the Constitution, but the President of the Republic, according to Article
88, letter f) from the Constitution, is empowered to request the citizens of the Republic to express their will by way of referendum on matters of national
interest.

 
Thus, the Constitutional Court considers that through the wording of Article 88 from the Constitution, which foresees the right of the President of the
Republic to request people of the country to express their will by referendum on issues of national importance, the constituent legislator has stipulated the
possibility of the President to address the body of electors only on issues of major importance which our nation might be confronting with at a crucial
moment, but not on issues dealing with the approval or decline of a law on Constitutional amendment.

 
The Constitutional Court establishes that the provisions of Article 75, paragraph (2) from the Constitution, pursuant to which the decisions passed
according to the results of the republican referendum have supreme judicial power, it does not impair the procedure on Constitutional amendment laid
down by Articles 141-143 from the Constitution, thus shall not stipulate the possibility of revision of some provisions from Constitution passed by the
Parliament through any other way than that foreseen by these articles.

 
6. Having regard to the issue challenged by the author of application Anatol Ciobanu concerning the allocation of financial funds necessary for

holding the referendum, the Constitutional Court notices that this one belongs to the competence of Parliament, which, pursuant to Article 72, paragraph
(3), letter b) from Constitution, passes the laws aiming at the organization and carrying out of referendum, thus the allocation of financial funds is deemed
as a constituent element of the organization and carrying out of referendum.

 
     Having considered the above mentioned reasons and pursuing the Articles 135, paragraph (1), letter b) and 140 from the Constitution; Article 26,
paragraphs (1) and (2), Article 27 from the Law on Constitutional Court; as well as Articles 66, 69 and 70 from the Code of Constitutional Jurisdiction,
the Constitutional Court

 
ASCERTAINS:
 

1. The Constitution of the Republic may be amended only by the Parliament, in a direct way or declaring by the latter of a referendum, under the
conditions in which the procedure stipulated by Article 66, letter b) and the provisions of Articles 75, 141, 142 and 143 from the Constitution have to be
observed.

 
2. The provisions of the Constitution regarding the sovereign, independent and indivisible character of the State, as well as those referred to the

permanent neutrality of State may be revised by Parliament only following the subsequent approval, through a referendum based on a majority vote of
registered voting citizens of the Republic.

 
3. Pursuant to Article 141, paragraph (1), letter c) laid down in Constitution, the President of the Republic is entitled to initiate the procedure on

Constitutional amendment, having lodged therefore to Parliament the constitutional law drafts with the advisory opinion of the Constitutional Court,
passed by the voting cast of at least 4 Judges.

 
4. The issues dealing with the allocation of financial funds for carrying out of the referendum have to be solved by Parliament.
 
5. This judgment shall come into force following the date of its endorsement, it has a final character, cannot be appealed by any way whatever

and it shall be published in «Monitorul Oficial al Republicii Moldova» (Oficial Gazette).
 
 
 

President                                                                                Pavel BARBALAT
 

Kishinev,
3 November 1999, no.57

 
 
 



 
 
 
 
 
 
 
 
 
 
 

SECOND INTERIM REPORT[7]
ON CONSTITUTIONAL REFORM
IN THE REPUBLIC OF MOLDOVA

 
 

adopted by the Commission
at its 43rd Plenary meeting

(Venice, 16 June 2000)
I.         Introduction
 
1.         In April 1999, following the consultative referendum on the possible amendment of the Constitution of Moldova organised by President
Lucinschi, the Committee on the Honouring of Obligations and Commitments by Member States of the Parliamentary Assembly of the Council of
Europe, decided to ask the Venice Commission to follow constitutional developments in the Republic of Moldova. The Venice Commission was
informed of this decision by letter of 3 May 1999. Furthermore, on 25 May 1999, the Commission was also asked to look at the question of
constitutional reform by the Parliament of Moldova. The Parliament submitted to the Venice Commission a draft for a revision of the Commission
prepared by 39 deputies.
 
2.         On 13 June 2000, the Parliamentary Assembly of the Council of Europe asked the Venice Commission to examine all projects for constitutional
reform currently examined by the Constitutional Court and by the Parliament. The Commission has appointed rapporteurs on these drafts and will adopt
its opinion at its next Plenary meeting on 13 to 14 October 2000. The individual opinions will be forwarded to the Assembly as soon as they are
available.
 
II.        Cooperation between the Venice Commission and the Moldovan authorities in 1999
 
3.         On 1 July 1999, following the consultative referendum on the possible modification of the Constitution, the President of the Republic of
Moldova, Mr P. Lucinschi, signed a decree setting up a National Committee to draft a law amending the Constitution of the Republic of Moldova
(Constitutional Committee). Its aim was to propose changes which would reinforce the role of the executive. In the space of two months, the
Constitutional Committee presented the Venice Commission with 4 versions of draft constitutional modifications, all of which aim to establish a
presidential régime in Moldova.
 
4.         At its 41st plenary meeting in December 1999, the Venice Commission adopted an interim report on constitutional reform in the Republic of
Moldova and transmitted it to the Parliamentary Assembly of the Council of Europe (See Chapter I). The Venice Commission expressed the desire that
all parties concerned continue to seek a consensus on constitutional reform.
 
5.         As explained above, the Venice Commission was asked to examine the proposal of the 39 deputies. In its Interim Report it stated that the text
was in conformity with democratic standards.
 
6.         On the other hand, the Venice Commission considered that the Constitutional Committees draft contained a number of elements which did not
allow confirmation that it was in conformity with European democratic standards [8]. At the same time, the draft in its entirety was unacceptable to the
Parliament. The observations by the Venice Commission appear in the Interim Report presented to the Parliamentary Assembly in December 1999.
 
7.         A further draft, aimed at setting up a parliamentary régime in Moldova, was presented by 38 deputies in the Moldovan parliament. The
Commission has not yet examined this draft.
 
III.      The work of the Joint Committee
 
8.         During his official visit to Moldova from 6 to 7 December, the President of the Parliamentary Assembly of the Council of Europe, Lord Russel-
Johnston made an urgent appeal to the President of Moldova and to the Parliament, urging them to reach a compromise on the subject of constitutional
conflict which opposes both sides on the manner of reinforcing the executive. Furthermore, he suggested that a committee of wise persons, comprising
members of the Moldovan parliament and personalities nominated by the President of the Republic, could, with the help of the Venice Commission of
the Council of Europe, draw up such a compromise[9].
 
9.         Following this appeal, the President and the Parliament of the Republic of Moldova decided to create, in February 2000, a Joint Committee
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who would elaborate a single draft of constitutional amendments. This Committee would comprise three representatives of the President and three of the
Parliament.  The two sides asked that this Committee be chaired by Mr G. Malinverni, member of the Venice Commission, who accepted this proposal.
 
10.       The Joint Committee met three times, on 9 and 10 March and on 26 and 27 May in Chisinau and on 7 and 8 April in Strasbourg. The Joint
Committee prepared a draft proposal for the revision of the Constitution accepted by all its members (the text appears in Section 4 of this report). The
final text was signed by the members of the Joint Committee.[10]
 
11.       As stated above, the draft constitutes a compromise between the Parliament and the Constitutional Committee. Nevertheless, the participants
were unable to agree on the two following important points: the right of the President to dismiss the Prime Minister and on the electoral system. On the
first question the parliament categorically refused to concede this right to the Head of State. As for the electoral system, the parliamentarians considered
that this reform should be made at a later date by way of changes to be made to the Electoral Code.
 
12.       In this connection it should be mentioned that, at a time when the work of the Joint Committee was still in progress, the President of the Republic
submitted a new draft text for examination to the Constitutional Court. The authors of the draft indicated that they had based themselves on the results of
the work of the Joint Committee working under the aegis of the Venice Commission. When examining this text, it is apparent that there are important
differences between the text proposed by the Joint Committee and the text submitted by the President. Following a request from the President of the
Joint Committee and the Secretary of the Venice Commission, the President of the Republic of Moldova accepted to respect a moratorium on all the
work in the field of constitutional reform until the Joint Committee had finished its work. The Parliament did likewise for the proposals made by 39 and
38 Deputies already presented to the Parliament.
 
13.       In accordance with the provisions of the Moldovan Constitution, all draft proposals for constitutional reform must first be examined by the
Constitutional Court. It is now up to the President or to the Moldovan Parliament to submit the draft prepared by the Joint Committee to the
Constitutional Court. Moreover, the drafts of the 39 and 38 members of the Parliament, already examined by the Constitutional Court, are with the
Parliament, whilst the Presidential draft is still subject to examination by the Constitutional Court. None of the texts have been formally withdrawn. It is
therefore uncertain that the text established by the Joint Committee will be accepted.
 
IV.       Conclusions
 
The Venice Commission welcomes that the members of the Joint Committee were able to agree on a compromise text for constitutional reform. The
amendments proposed take into account the experience of different European States and the needs of Moldova, and at the same time considerably
reinforce the Executive without undermining the principle of separation of powers. The Venice Commission is hopeful that the text, which is the result of
joint work by the representatives of the Parliament and the Constitutional Commission, will have the support of the authorities and of the different
political forces represented in Parliament.

 
 
 
 
 
 
 
 
 
 
 
 

OPINION[11]
ON THE CONSTITUTIONAL REFORM

IN THE REPUBLIC OF MOLDOVA
 
 
 

On the basis of comments by:
 

Mr Jeffrey JOWELL (Member, United Kingdom)
Mr Kaarlo TUORI (Member, Finland)

Mrs Hanna SUCHOCKA (Member, Poland)
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I.         Introduction
 
1.         In April 1999, following the consultative referendum on the possible amendment of the Constitution of Moldova organised by President
Lucinschi, the Committee on the Honouring of Obligations and Commitments by Member States of the Parliamentary Assembly of the Council of
Europe, decided to ask the Venice Commission to follow constitutional developments in the Republic of Moldova.  The Venice Commission was
informed of this decision by letter of 3 May 1999.  Furthermore, on 25 May 1999, the Commission was also asked to look at the question of
constitutional reform by the Parliament of Moldova.
 
2.         In 1999 the Commission examined draft proposals for constitutional reform prepared by a Constitutional Commission set up by the President of
the Republic and a draft law proposed by 39 parliamentarians. These two projects had a different vision of the nature of the reform to be carried out the
first wanted to reinforce the executive by giving additional powers to the President whereas the second proposed to give new powers to the Government.
At its 41st plenary Meeting in June 1999 the Commission adopted a first interim report and forwarded it to the Parliamentary Assembly (doc. CDL (99)
88). In this report the Commission expressed the concern that the presidential draft would concentrate too much power in the hands of the President and
gave a generally favourable assesment of the draft of the 39 parliamentarians.
 
3.         Following the proposal of the President of the Parliamentary Assembly, Lord Russel-Johnston in December 1999[12], the President and the
Parliament of the Republic of Moldova decided to create, in February 2000, a Joint Committee, which would elaborate a single draft of constitutional
amendments.  This Committee comprised three representatives of the President and three of the Parliament. The two sides had asked Mr G. Malinverni,
member of the Venice Commission, to chair this committee.
 
4 .        The Joint Committee met three times in 2000, on 9-10 March, on 26-27 May in Chisinau and on 7-8 April in Strasbourg.  The Joint Committee
had prepared a draft proposal of the revision accepted by all its members (CDL (2000) 37). In June 2000 this draft was submitted to the Constitutional
Court, which has to decide if it is in conformity with the Constitution of Moldova. To date, the Court has not taken a decision on this question.
 
5.         The draft prepared by the Joint Committee constituted a compromise between the Parliament and the Constitutional Committee.  Nevertheless,
the participants were unable to agree on the following two important points: the right of the President to dismiss the Prime Minister and the organisation
of the electoral system. On the first question the Parliament categorically refused to concede this right to the Head of State.  As for the electoral system,
the parliamentarians considered that this reform should be made at a later date by way of changes to be made to the Electoral code.
 
6.         At its 43rd plenary meetings in June 2000, the Venice Commission adopted its second interim report on constitutional reform in the Republic of
Moldova and forwarded it to the Parliamentary Assembly of the Council of Europe (CDL (2000) 53). The Venice Commission expressed the wish that
all parties concerned continue to seek a consensus on the methods of constitutional reform.
 
7.         On 13 June 2000, the Parliamentary Assembly of the Council of Europe asked the Venice Commission to study all projects currently examined
by the Constitutional Court and by the Parliament. On 5 July 2000 the Parliament voted a Law on constitutional reform based on proposals of 39 (see
above) and 38 members of the Parliament (a proposal for a purely parliamentary system with a President elected by the Parliament) and sent it for
promulgation to the President of the Republic. The President vetoed the Bill. On 21 July the Parliament overcame the veto by an overwhelming majority
of its members and the Law came into force (with minor amendments to the initial text). The text adopted appears in document CDL(2000)55 rev.
 
8.         The Venice Commission decided to examine this text and not to work on the presidential text, which the legislators would not adopt. At its 43rd

plenary meeting the Venice Commission asked Ms H. Suchocka, Mr K. Tuori and Mr J. Jowell to give their opinion on this Law. The text that follows is
a consolidated opinion of the rapporteurs. The final paragraphs pay special attention to the relation of the adopted amendments to the proposal made by
the Joint Committee (CDL(2000) 37).
 
II.        The Law on Constitutional reform adopted by the Parliament of Moldova.  
 
A.        General observations.
 
9.       The Constitution of the Republic of Moldova adopted on 29 July 1994 established a system of governance that is a compromise between a
presidential and parliamentary system. It would seem inevitable that such a hybrid system would reveal tensions and uncertainties with regard to the
respective roles and powers of the President, Prime Minister, Government and Parliament. The principle of separation of powers did not help to ease
tensions on the contrary, it deepened them when each branch started to give extensive interpretation of the scope of its prerogatives.
 
10.     The amendments adopted by the Parliament aim at strengthening the parliamentary traits of the Constitution. This means reinforcing the position of
the Government and the Parliament at the expense of that of the President. The model of government shifts away from that of a semi-presidential system
towards a parliamentary one. The role of the President is effectively moved from the head of  the executive towards that of the head of state. The Prime
Minister elected by the Parliament assumes the role of head of the executive.
 
11.     The amendments strive for the effective functioning of the political system through increasing the powers of the Government. The basic solution,
which underlies the individual amendments, is in itself fully legitimate. The main issue to be examined is, whether this solution has consequently been
adhered to.
 
 
B.      Particular amendments.
 
          - The new role of the President
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12.       The weakening of the position of the President is manifested already in the change in the procedures for his/her election and dismissal. According
to Art. 78, the President will be elected by the Parliament. Given the fact that the Presidents powers are to be largely devoid of governmental power,
retaining only largely ceremonial and some residual powers, especially in foreign affairs (as a Head of State), these amendment accords with democratic
standards. One should positively assess the amendment that one may fill the office of President only for two terms of office (Art. 80, new paragraph 4).
 
13.     Correspondingly, the dismissal of the President from his office will no more require a referendum but can be decided on by a qualified majority of
the Parliament (Art. 89). An amendment of 21 July 2000 permits the President to submit to the Constitutional Court as well as the Parliament, his
defence of a charge of impeachment. This additional judicial safeguard rightly accords with the requirements of rule of law.
 
14.       As regards the powers of the President, Art. 83, according to which the President can take part in Government meetings and preside over them,
will be abrogated. This corresponds to the general aims of the amendments adopted. There seems no need, however, to strip the President of power to
consult the Government (Art. 83 (2) in the text of the Constitution of 1994). Consultations might be particularly necessary in cases where the President
exercises some residual powers (such as the power in foreign affairs set out in Art. 86, see below). Similarly, there is no reason why the Prime Minister
should not be required to keep the President informed on matters of special importance (the second sentence of Art. 101 (1) that establishes this
procedure is abrogated). The Head of State should not be deprived of the right to obtain information from the Prime Minister, especially in the light of
Art. 77, which defines the Presidents role in the state as the person representing the state and the guarantor of national sovereignty, independence, unity
as well as the nations territorial integrity.
 
15.     The President will also lose his right to initiate the revision of the constitution (Art. 141.1). By contrast according to the text of the law as finally
adopted on 21 July 2000 he will retain the right to propose legislation. The text initially approved on 5 July 2000 had taken away this right from him. This
initial text would have seemed more in line with the general tendency of the constitutional reform.
 
16.       The President, however, will retain some important powers. On the other hand, these powers include the dissolution of the Parliament in cases
defined in Art. 85 and in Art. 78(6). The Presidents right to dissolve the Parliament does not in itself contradict the basic line chosen in the amendments.
Even in a predominantly parliamentary system, there is a need to provide for a way to solve situations of political deadlock, related to, e.g. the formation
of the Government. As the Constitutional Court has, according to Art. 135, paragraph 1 f), to ascertain the circumstances justifying the dissolution of the
Parliament, the scope for the Presidents independent political discretion is quite limited. This covers the situation, where new legislation has been
deadlocked for three consecutive months and which also constitutes a reason for the dissolution of the Parliament.
 
17.     The President will retain the right to take part in the negotiation of international treaties. In most countries with a parliamentary form of government
this is essentially a governmental task and therefore it does not seem to fit into the role of the President as revised by the Law in question. There can be
no objection to the President concluding treaties in the name of the Republic of Moldova, or submitting the treaties to Parliament for ratification
(provided he has no discretion in the matter). Similarly, there can be no objection to the President accrediting diplomatic representatives.
 
18.     The President will also in the future be the Commander-in-Chief of the armed forces (Art. 87). This role can be justified, at least so long as it is a
formal power only and does not carry with it executive responsibility.
 
19.     In the formation of the Government, the President designates the candidate for the office of the Prime Minister only after having consulted the
groups represented in the Parliament (Art. 98(1)). This will, most certainly, strengthen the government by providing support of the parliamentary majority.
At the same time, the President will lose to the Government the right to appoint two judges to the Constitutional Court  (Art. 136(2)).
 
20.     On the whole, the powers, which the President will have in the future, do not seem to cause problems for the basic line adopted in the amendments
and aiming at the strengthening of the parliamentary traits of the constitutional system. The President will mainly figure as a pouvoir neutre, to be
resorted to in situations of political and/or constitutional deadlock. However, there remains one right, which - perhaps in addition to the Presidents role in
foreign and defence policy - can give the President the possibility to act as an independent political actor, namely the right to call a referendum on matters
of national interest (Art. 88, paragraph f).
 
 

- Provisions strengthening the executive and defining its relations with the Parliament.
 
21.     The purpose of enhancing the possibilities of the executive power for effective political leadership is, first of all, reflected in the new provisions
concerning the use of legislative power. Thus, the Government can establish an order of priority for the examination of bills in the Parliament and also
require an urgent procedure (Art. 74(3)). It is difficult to deduce from the constitutional wording how one should understand le mode etablie par le
Gouvernement (the course established by the Government). However, it is manifest that the Parliament has the autonomous right to establish its
procedures in a system of the division of powers. The power held by the Government cannot therefore overrule this right of the Parliament.
 
22.     Article 1061 that establishes the procedure for engaging the responsibility of the Government, which is inspired by the French model, conforms to
democratic standards. It also corresponds to the proposal made in the draft of the Joint Committee.
 
23.     According to Art. 106² the Parliament can also, on the proposal of the Government, adopt a law delegating legislative powers for the purpose of
implementing the programme of the Government. The draft of the Joint Committee gives a more detailed procedure for delegation of powers than the
adopted Law. It establishes a mechanism where the Parliament keeps control over the legislative procedure and can intervene at any time during the
duration of  the powers of the Government to issue by-laws and therefore gives additional guarantees against the misuse of this power by the executive.
This control by the Parliament is of great importance as many democratic institutions and customs are in the process of their establishment in post
communist countries. It is clear that the basic principle underlying this provision does not elicit any doubts from the legal point of view or represent a
threat in most democracies. However, for any society in transition risks of abuse of power should be carefully considered and where possible additional
guarantees should be provided in order to prevent them. It should therefore be considered that Article 106² can be revised to correspond to the



proposals of the Joint Committee.
 
24.     According to the adopted law legislative initiatives or amendments entailing budgetary consequences can be adopted by the Parliament only after
the Government has approved these consequences (Art. 131(4)). This is a very important provision. The Government is accountable for the states
economic policy. The introduction of amendment to the budget by members of Parliament without the Governments acceptance might lead to the
collapse of the states economic policy.
 
25.     According to the new Art. 136 (2), the Government has the right to appoint two judges of the Constitutional Court. Under the system established
by the Constitution of 1994, the Presidents right to appoint two judges was of a different nature because his legitimacy as Head of State was based on
his election through direct universal elections. Under the current system the appointment of two judges by the Government risks compromising the
principle of judicial independence.
 
III.    Conclusions.
 
26.       In general, the adopted law on constitutional amendments raises no major problems in the light of modern democratic constitutional standards.
The balance of powers is preserved and the aim of strengthening the Government initially set forth by Moldovan authorities is achieved. However, the
Venice Commission hopes that these changes will provide a certain constitutional stability. Powers cannot be shifted from one power to another and the
Constitution amended in conjunction with every change in the political situation in the country or after a constitution of a new parliamentary majority. The
established system has great potential to contribute to the reinforcement of a genuine and efficient democracy in the country. While some fine tuning 
seems still necessary, the basic principles underlying the constitutional reform should no longer be questioned.
 
27.     The constitutional amendments adopted by the Parliament include some of the proposals of the Joint Committee, relating to e.g., the strengthening
of the role of the Government in the use of legislative power and the committal of responsibility by the Government before the Parliament. However,
there are also differences, which cannot in all cases be explained by the basic line underlying the amendments. Thus, the proposals of the Joint
Committee on the nomination of the Government (Art. 82) and on the constructive vote of no-confidence (Art. 106) could have been included in the
amendments without contradicting their general aims. As set out above, the Joint Committee proposals in the delegating of legislative powers to the
government are more precise. Complementing provisions on referendums, which the Joint Committee included in its proposal for Art 75, are needed
even after the adoption of the examined Law of 5 July. The proposals of the Joint Committee concerning the limits of constitutional revision (Art. 142),
the law on constitutional revision (Art. 143) and the promulgation of the laws amending the Constitution (Art. 93(3)) have also retained their pertinence.
 
28.     The Venice Commission is of the opinion that if the Constitutional Court of Moldova gives a positive opinion on the draft of the Joint Committee,
the Parliament could consider some of the proposals made in this text. As has been already mentioned earlier their content is not only compatible with the
logic of the established parliamentary system of government, but can also render co-operation between different powers more efficient.
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

PROPOSALS OF THE JOINT COMMITTEE
RESPONSIBLE FOR A DRAFT REVISED

CONSTITUTION FOR THE REPUBLIC OF MOLDOVA
 
 
 
 

Adopted in Chisinau on 27 May 2000
 

 
 

 
DRAFT LAW ON CONSTITUTIONAL REFORM

 



CHAPTER IV
PARLIAMENT

 
1.         The Joint Committee has examined two proposals for reforming the electoral system, one from the Constitutional Committee which would entail
electing 70 members of Parliament on a single-seat majority basis and 31 by proportional representation, and another which would entail electing all the
members of Parliament by proportional representation in the constituencies.  The Joint Committee has not been able to agree on either of these systems.
 
2.         Letter "b" of Article 66 will read as follows:
 
"b) To call referendums within the meaning of Article 75."
 
3.         The Third Section will be headed as follows: "Legislative procedure and referendums".
 
4.         Article 72 is maintained in its 1994 version.
 
5.         Article 74 will read as follows:
 

Article 74
The passing of laws and resolutions

 
1.)        Constitutional laws shall be passed in accordance with the procedure provided for under Title VI of the Constitution.
2)         Organic laws shall be passed by majority vote of majority of elected deputies based on at least two ballots.
3)         Ordinary laws and resolutions shall be passed by the majority of the votes cast by the members present in session except where otherwise
provided for in the Constitution.  However, for such acts to be passed at least half of the members must be present.
4)         Parliament shall examine bills introduced by the Government, as well as bills accepted by the latter in accordance with the order and priorities
established by the Government.  The Government may decide to ask that its bills be examined under urgent procedure.
5)         The rules of procedure of Parliament shall set forth the procedures for passing organic laws, ordinary laws and resolutions, including urgent
procedure.
6)         The laws shall be submitted to the President of the Republic of Moldova for promulgation.
 
 
 
6.         Article 75 will read as follows:
 
                                                                    Article 75

Referendums
 
1)         Problems of utmost gravity or urgency confronting the Moldovan society or State may be resolved by a Republic-wide consultative referendum. 
A consultative referendum on matters of national interest may be called by the President or by Parliament following mutual consultation in accordance
with the legislation in force.
 
2)         Constitutional referendums shall be organised and run in compliance with Articles 142 and 143 of the Constitution and with the legislation in
force.
 
3)         Problems of major importance for a given locality may be submitted to a local referendum in accordance with the legislation in force.
 

CHAPTER V
THE PRESIDENT OF THE REPUBLIC

 
7.         Article 77 will be supplemented by a paragraph 3 reading as follows:
 
            "The President of the Republic shall ensure respect for the Constitution and the proper functioning of the institutions.   For this purpose, he shall
act as a mediator between the state authorities and between the State and society."
 
8.         Article 82 will read as follows:
 

Article 82
Nomination of Government

 
1)         Within no less than fifteen days and no more than thirty days of the convening of Parliament and following consultation with the parliamentary
groups, the President shall propose to Parliament a candidate for the office of Prime Minister.  The candidate must be elected by an absolute majority of
elected members within ten days.  The person thus elected must be appointed by the President of the Republic of Moldova.
2)         If the proposed candidate is not elected within ten days, Parliament may elect a Prime Minister by a majority of its elected members within
fourteen days of the ballot provided for in paragraph 1 above.
3)         If no candidate is elected within this time limit, a new ballot shall be held immediately, following which the person obtaining the highest number of
votes shall be deemed elected.  If the person elected obtains a majority of votes of the elected members of Parliament, the President must appoint him
within ten days of the election.  If the person elected fails to obtain that majority, the President shall either appoint him within ten days or dissolve
Parliament.



4)         Ministers shall be appointed and dismissed by the President at the proposal of the Prime Minister[13].
 
9.         Article 85 will read as follows:
 

Article 85
Dissolution of Parliament

 
1)         In cases where it is impossible to elect the Prime Minister in accordance with Article 82 paragraph 3 and where a motion of no confidence within
the meaning of Article 106(1) has been passed, the President of the Republic, following consultation with the parliamentary groups, may dissolve
Parliament.
 
2)         Parliament may not be dissolved during a state of emergency, martial law or war.
 
10.       Article 88f) will read as follows:
 
            "f) call referendums within the meaning of Article 75."
 
11.       Article 93 will be supplemented by a paragraph 3 reading as follows:
 
            "Laws amending the Constitution shall be promulgated by the President of the Republic of Moldova within 15 days following their approval by
referendum or 100 days after the passing of the law if no constitutional referendum has been initiated within that period."
 

CHAPTER VI
GOVERNMENT

 
12.       The title of Article 96 will change to "The role of the Government and the responsibility of its members".   The present paragraph 2 will be
replaced by the following text:
 
"2)       The members of the Government shall bear political responsibility for the management of their ministries within the terms established by the
Constitution and the legislation in force."
 
13.       Article 98 will be entitled "Taking up of office".   The first three paragraphs will be deleted.
 
14.       In Article 102 of the Constitution, "Acts of Government", the following amendments and additions will be made:
a)         In paragraph (1), incorporate the word "ordinances" after the word "issues".
b)         After paragraph (1), a new paragraph (2) will be inserted, reading as follows:
"(2) The ordinances shall be issued in accordance with Article 106(2)."
c)         Previous paragraphs (2) and (3) become paragraphs (3) and (4) respectively.
 
15.       Article 104 will read as follows:
 
"The Government shall supply Parliament with all the information and documents that it and its committees and individual members may request."
 

CHAPTER VIII
RELATIONS BETWEEN

PARLIAMENT AND GOVERNMENT
 
16.       Article 106 will read as follows:
 

Article 106
Positive motion of no confidence

 
1)         Parliament may carry a motion of no confidence in the Prime Minister if initiated by at least one-quarter of the members.
2)         Parliament may express its opposition to the Prime Minister only by electing a successor by the majority of the members and by asking the
President of the Republic to dismiss him.  The President must accede to this request and appoint the person elected.
3)         The motion of no confidence shall not be examined until at least 3 days have elapsed from the date when it was brought before Parliament.
 
17.       An new Article 106(1) will read as follows:
 

Article 106(1)
Committal of responsibility by the Government

 
1)         The Government may engage its own responsibility before Parliament for a programme, a general policy declaration or a bill.
2)         The Government shall be dismissed if a motion of no confidence tabled by at least one-quarter of the members within three days following the
tabling of the programme, general policy declaration or bill, is passed by the majority of the elected members.
3)         If the Government is not dismissed in accordance with paragraph (2), the bill tabled shall be deemed passed, and the Government shall be under
obligation to implement the programme or general policy declaration.
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4)         If the motion of no confidence is passed, the President may dissolve Parliament within 21 days.   The right of dissolution shall expire as soon as
Parliament has elected a new Prime Minister by the majority of the elected members.
 
18.       A new Article 106(2) will read as follows:

 
Article 106(2)

Delegation of legislative power
 
1)         The Government may ask Parliament, with a view to implementing its programme of activities, to authorise it to adopt ordinances in a given
sphere, for a certain period of time.
2)         Parliament grants the Government the authorisation provided for in paragraph (1) above by passing an organic law of authorisation, which must
state the sphere and time limit in which such ordinances are to be issued.
3)         Ordinances shall enter into force at the time of their publication.   They are not to be promulgated.  The bill approving the ordinance or
ordinances shall be submitted to Parliament under the terms established by the law of authorisation.  Any failure to comply with the time limit shall result
in the ceasing of the effects of the ordinance. If Parliament does not reject the bill approving the ordinances, the latter shall remain in force.  Following
the expiry of the time limit mentioned in paragraph (2) above, the ordinances may be repealed, suspended or modified only by law."
 

TITLE IV
NATIONAL ECONOMY AND PUBLIC FINANCE

 
19.       Article 131 "National public budget" of the Constitution will be supplemented by a new paragraph 4, reading as follows:
 
"4)       Any legislative initiative or amendment resulting in an increase or a reduction in budgetary income or borrowing, or an increase or reduction in
budget expenditure, may be adopted only after such increases or reductions have been agreed to by the Government."
 
Paragraphs 4 and 5 will become paragraphs 5 and 6 respectively.
 

TITLE V
CONSTITUTIONAL COURT

 
20.       Article 135 a) and f) will read as follows:
 
"a) enforces on notification constitutional review of laws and orders of Parliament, Presidential decrees, ordinances and decisions of Government, as
well as international treaties endorsed by the Republic of Moldova.
[]
f) ascertains the circumstances justifying the suspension from office of the President of the Republic of Moldova or the interim office of the President of
the Republic of Moldova."
 
 

TITLE VI
REVISING THE CONSTITUTION[14]

 
21.       Articles 142 and 143 will be supplemented as follows:
 

Article 142
Limits of revision

 
1)         The provisions regarding the sovereignty, independence and unity of the State, the provisions set forth in Articles 1 to 6 above, as well as those
regarding the permanent neutrality of the State may be revised only by constitutional referendum by a majority vote of registered voting citizens.
 
2)         No revision shall be allowed if it results in the suppression of the fundamental rights and freedoms of citizens or of the guarantees of those rights
and freedoms.
 
3)         The Constitution may not be revised in a state of national emergency, martial law or war.
 

Article 143
The Law on Constitutional revision

 
1)         Parliament must vote on any revision of the Constitution within[15] no more than eighteen months following the date on which the draft was
submitted.  The law must be passed by a two-thirds majority of the members.
 
2)         The law on constitutional revision shall enter into force 100 days after the passing of the law by Parliament and the publication of the draft in the
Monitorul officiel, unless a constitutional referendum is initiated by 200,000 citizens or by the President of the Republic within the aforementioned
period.  If such a step is taken, Parliament, having first obtained the opinion of the Constitutional Court, shall organise the constitutional referendum in
accordance with the law.
 
3)         If the constitutional referendum provided for in Article 142 (1) yields a negative result, the law submitted to the referendum shall be deemed null
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and void.
 
4)         If the constitutional referendum provided for in paragraph 2 above yields a negative result, the law submitted for approval shall be deemed
passed.
 

*   *   *
 
Done in Chisinau on 27 May 2000 in triplicate in the presence of:
 
Giorgio MALINVERNI
Chairman of the Joint Committee
 
Mihai PETRACHE (signature)
Anatol PLUGARU (signature)
Maria POSTOIKO
Eugen RUSU (signature)
Vladimir SOLONARI (signature)
 

[1]              This document appeared as CDL (99) 88.
[2]              In the space of two months the Constitutional Committee has presented the Venice Commission with 4 successive versions of the draft constitutional
amendments, each aimed at instituting a presidential system of government in Moldova
 
[3]              By an information note dated 19 November 1999 (document CDL (99) 73), the Constitutional Commission informed the Venice Commission that articles 72,
73(2) and 82 (3) were changed followed the experts observations.  Article 73(2) was modified considerably and no longer creates any problem, however, articles 72 and
82(3) were not significantly changed.
[4]              The full text of the Court's decision is reproduced in Appendix I to this opinion.
[5]              According to information recently received by the Venice Commission, the latest version of article 73(3) has been modified to read that only propositions by
deputies which entail the increase or reduction of the budgets financial resources are including in the Parliaments agenda with the Governments approval.  This is a
positive change.
[6]              This criticism is no longer relevant if article 73(2) is adopted in the new version as proposed on 19 November 1999 (see footnote 4).
[7]              This document appeared as CDL (2000) 53.
[8] See pages 4-6 and 10 of the Interim Report on the constitutional reform in the Republic of Moldova prepared by M. Serhiy HOLOVATY (Member, Ukraine), Mr
Giorgio MALINVERNI (Member, Switzerland), Mr Vital MOREIRA (Member, Portugal), Mr Kaarlo TUORI (Member Finland), Mrs Florence BENOÎT-ROHMER (Expert,
France, Mr Joan VINTRO (Expert, Spain) adopted by the Venice Commission at its 41st Plenary meeting (Venice, 10-11 December 1999), Doc.  CDL (1999) 88.
[9] Press Release of 7 December 1999; Strasbourg, Council of Europe.
 
[10] Mrs Postoiko, Member of the Joint Committee decided not to sign the text before consulting her Parliamentary Group (Communist Group), even though she
personally was in agreement with the wording of the text.
 
[11]             This document has been adopted by the Venice Commission on 16 December 2000 (Doc. CDL (2000) 95 rev.).
[12] Press Release of 7 December 1999; Strasbourg, Council of Europe.
 
[13]  The members of the Constitutional Committee believe that the President must have the power to dismiss not only the members of the Government but also the Prime
Minister.  This point of view is not shared by the parliamentarians.
[14]  The representatives of the Constitutional Committee believe that this title must include provision stipulating that Parliament may not refuse the holding of a
constitutional referendum and constitutional amendment if initiated by 200,000 citizens. The representatives of Parliament do not agree with this proposal.
[15]  The Parliamentary representatives propose that the words "no less than six months" be included at this point. The representatives of the Constitutional Committee
do not agree with this proposal.
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