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HUMAN RIGHTS PROTECTION WITH THE HELP OF THE
INDIVIDUAL COMPLAINT

THE VENICE COMMISSION OF THE COUNCIL OF EUROPE, WE®&RHOP IN
RIGA/LATVIA, 3/4 JULY 1997

I. Individual as an Applicant Beforethe Constitutional Court

The proceedings before the Constitutional Courtehthe nature of proposed proceedings
(juridiccion voluntarig. In principle, the Constitutional Court canndseif initiate the
proceedings; as a rule, the proceedings befor€dmstitutional Court are based on (restricted
to) the corresponding application lodged by a speduly qualified (privileged) constitutional
institution (the so-called legitimate petitionerkjitiation of constitutional review proceedings
on the own initiative of the Constitutional Cowek (officig is quite rare. Still it may most often
be traced to some of the constitutional reviewesyst of Eastern Europe; further, it is strictly
preserved in Croatia and in Slovehielsewherex officioproceedings are not as frequent. The
Austrian Constitutional Court, for example, mayitsnown initiative begin the proceedings of
the constitutional review of a statute or a regoitabnly if it refers to a prejudicial question
under the proceedings before the respective Cotistial Court. All the above cases may be
referred to as objective forms of constitutionaiee.

On the other hand, some constitutional review systalso allow for the private individual's
access to the Constitutional Court (concerningatbsract as well as specific review, based on
the constitutional complaint, or on the popular ptaimt @ctio populari3 or on other forms of
constitutional rights' protection. It involves trs®-called subjective constitutional review,
violation of individual's rights and protection a@fdividual's rights against the State (in
particular against the Legislature). In the statéh diffuse constitutional review and in some
states with concentrated constitutional reviewitiaividual citizen is offered the possibility to
request the constitutional review of statutes, aiBtrative measures or judgments in special
proceedings. Only after the complaint has beendddthe Constitutional Court will begin the
proceedings. Even then, as a rule, the complamagtwithdraw his/her complaint in order to
thereby terminate the respective proceedings. fitiwidual's standing as complainant before
the Constitutional Court has been influenced bgmsive interpretation of provisions relating to
the constitutional complaint, as well as by everemextensive interpretation of the provisions
relating to the specific reviefv In some systems the individual's access to Gatistial Courts
has become so widespread that it already thre#terfsinctional capacity of the Constitutional
Court®. Therefore, the Legislature is trying to find sowsey for Constitutional Courts to get rid

1 para. 2 of Article 15 of th€roatian Constitutional Court Actr in Article 39, Article 58 and Para. 4 of Articl
61 of theSlovenian Constitutional Court Act

2 USA, Switzerland, Greece, Italy.

% Germany.
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of less important or hopeless proceedingg.(restriction of abstract review with standing
requirements). All these proceedings envisage tmaiton that the complainant must be
affected by a certain measure taken by the publicosity. With the growth of the number of
complaints the percentage of their efficiency dases. Nevertheless, citizens should have many
opportunities to apply for protection of their ctigional rights. France is an specific
exception among these systems where private indilschave no access to the Constitutional
Council, except with reference to elections. Innés the protection of individual's rights is,
however, the task of the National Council acting the basis of the complaint against
administrative acts.

Il. Bodies Empowered for Human Rights Protectiod Barms of Proceedings

The petition of an affected individual whose cdmsibnal rights are claimed to have been
violated is generally the basis of an appropriategdure of protection in which protection of
rights by the Constitutional Court is only one aftanber of legal remedies for protection. Even
the bodies intended to provide protection are diffe depending on the specific system.

1. Basic rights may be protected agular Court proceedings.

a) Some legal systems provide protection of rightsdominantly in proceedings before
ordinary courts (general courts); for the most gfagse are states which have also adopted the
so-called diffuse or American model of judicial iew *.

The following are specific forms of protection ajhts by the regular Courts:

b) Habeas corpusprocedurei.e. the protection from unjustified deprivation of ditby; an
appropriate application is lodged with the regu@ourt having such jurisdiction. Such
proceedings are characterised by speed, simpioifyopenness.

c) Habeas datawhich is a sub-form dhabeus corpusind was introduced in Brazil with the
Constitution of 1988t is a constitutional guarantee of a personaisiten about information, in
essence the protection of personal data.

d) Further proceedings are recognised mainly bigsiahich have adopted the American model
of judicial review.®

“USA, Barbados, Guyana, Jamaica, Trinidad and Tqbmgtand, Great Britain, Ireland, The Netherlands,
Denmark, Sweden, Norway, Finland, Greece, Japarasitalia.

®Habeas corpuss mainly used in the USA, Canada, Mexico, Cubast€ Rica, Dominican Republic, El
Salvador, Guatemala, Honduras, Colombia, ArgentBazil, Ecuador, Nicaragua, Panama, Paraguay,, Peru
Bolivia, Chile, Uruguay and Venezuela as well ashe following Argentinean provinces: Chaco, Neugaed
Formosa; in Africa: Sierra Leone, Ghana, Nigerigyahta, Kenya, Tanzania, Malawi, Mauritius, Zambia,
Zimbabwe, Botswana, Lesotho and Swazi; in Asia:id®ad India, Nepal, Sri Lanka, Bangladesh, Singapo
Malaysia, Indonesia, Philippines, Taiwan and Hogd(

®USA; in Africa: Sierra Leone, Ghana, Nigeria, Ugan&enya, Tanzania, Malawi, Mauritius, Zambia,
Zimbabwe, Botswana, Lesotho and Swazi; in Asiaiaindepal, Bangladesh, Sri Lanka, Philippines.
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- thewrit of mandamuswhereby it is possible to annul a mistake ofveeloCourt by order of a
higher Court;

- prohibition, the preventing the higher Court yéoig the jurisdiction of a lower Court;

- thewrit of certiorari, as the right of a higher Court to resolve a ¢as® the jurisdiction of a
lower Court;

- quo-warranto preventing a specific person from performing acfiom of a public nature
which she/he has usurped.

e) Respondeat superiis a compensation claim by an individual against$taté

2. A specific form of protection of rights whichnsminiscent of constitutional complaint, is the
so-calledamparo. This is an universal and a traditional form ofrfaun rights' protection in the
Hispanophone legal system: the protection of avithoal from violations of constitutional
rights by government acts of all categories. Inriregn, the Supreme Courts of the State in
guestion are responsible for this form of protettibhe aim of such proceedings is to restore
the violated right to the State prior to its viasat It is also a characteristically fast procedure
Mexico is the classiamparostate. It is followed by many Central and Southehican State$.

3. Subsidiary amparo is still more similar to a constitutional complaiithis is a particular
sub-speciesf amparq in that the procedure takes place before the tifatisnal Court’. This
form of protection is also calleatcion de tutelaColombianaccion de tutelas comparable to
the constitutional complaint. It was introduced thg Colombian Constitution of 1991t is
characterised by the fact that the circle of ptetconstitutional rights is explicitly defined. It
is possible to annul legal or administrative adts gddition to popular complaintagtio
popularig and proceedings dfabeus corpus Colombia).

4. Brazil introduced a number of specific legal remedies for the protection of human rights in
the Constitution of 1988ncluding:

- mandado de seguranca wider form of protection for which the Supren@ourt is
competent, for the protection of rights not covdrgtiabeas corpus

- mandado de injuncao a special individual complaint for a case of liggmce of the
Legislature.

5. Chile introduced a special modified versionanfiparo, the so-calledecurso de proteccion
in theConstitution of 1980

"USA and on the American model, also Taiwan.

8Guatemala, El Salvador, Nicaragua, Costa Rica, H@sgd Panama, Colombia, Cuba, Haiti, Dominican
Republic, Ecuador, Peru, Bolivia, Paraguay, ArgentUruguay, Venezuela and Seychelles.

°Spain, Colombia.
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6. A popular complaint (actio populari3 may, equally, be lodged by an individual, gelera
without restrictions®. It is a special, individual legal remedy for fhdicial protection of rights,
although intended for the protection of fundamemights in the public interest (while a
constitutional complaint is lodged in the interekthe individual). A popular complaina¢tio
popularig is normally directed against a general act (ss#atute) which is considered to
have violated a constitutional right. The Constito@l Court is generally the competent body
for reaching a decision, which deals with the diegact in the sense of an abstract review of
rules. Popular complaina¢tio populari§ is less common in Europ@. In Israel the popular
complaint &ctio populari$ is common in cases arising within Israel progée right to
standing is decided mostly by the Court's willingséo grant it. It is most extensive in Central
and South Americd®. Popular complaintactio populari$ is a relatively rare approach in
Africa '3 while in Asia, popular complainaétio populari$ is only recognised in Japan, and
only in electoral matters (as people's action gecilve action) and in Iran (complaint before
the Court of Administrative Justice).

7. A specific group of systems of constitutional lguarantees the individual only axdirect
protection, such that the individual does not have direcessdo the Constitutional Court or
other body of constitutional review. These areesyst that consider the protection of the rights
of the individual are satisfied through:

- abstract review of rule; or
- specific (concrete) review of rulés or
- preventative abstract review of ruies

I11. Constitutional Complaint and its Extent in the World

A constitutional complaint is a specific subsididegal remedy against the violation of
constitutional rights, primarily by individual acsf government bodies, which enables a

9 The exceptions are Slovenia and Hungary, wherns itestricted by demonstration of standing by the
complainant.

HBavaria-although in other German provinces and diederal level there is no popular complaiattio
popularig, Hungary, Slovenia, Croatia, Liechtenstein, pa@lech Republic, Macedonia, Malta and FRY and
within its framework, Montenegro.

12 Costa Rica, El Salvador, Panama, Colombia, VerezBeazil, Peru, Paraguay, Argentina.

Argentina is an interesting example, where themgoipopular complaintattio populari on a federal level, but
individual provinces have introduced it: Buenoseair La Rioja, Entre Rios, Rio Negro, Chaco, Neqgaed
Santiago del Estero.

3Benin, Congo, Gabon, Burkina Faso, Ghana, Nigerr&Leone-according to the 1991 Constitution.

“poland, Belarus, Cambodia, Bulgaria, Italy, Belgilsatvia.

Bulgaria, Kazahstan, Bosnia, Italy, AzerbaijanoBit, Lithuania, Yakutia.

France.
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subject, who believes that his/her rights have kadtacted, to have his/her case heard and a
decision made by a Court authorised to provide titatisnal review of disputed acts.
Generally, the impugnment refers to individual getf administrative and judicial acts), in
contrast to the popular complairgtctio populari3, although it may also indirectff or even
directly*® refer to a statute.

Is constitutional appeal a right? The Sloveniangiiaurtional Court has taken the view that it is
an institute of judicial proceedings, or a speleighl remedy?”.

The constitutional complaint is not an entirely nesgtitute; its forerunner may be found in the
Aragon law of the 13th to 16th Centidfyyin Germany from the 15th Century onw&fdsvhile
Switzerland introduced a special constitutionahptint? in the Constitution of 1874nd in
the Statutesof 1874 and 1893.

The constitutional complaint is very common in egs$ of constitutional/judicial review. It is
most widespread in Eurof@ In Germany, the constitutional complaint appearshe federal
and on provincial level&'

S|ovenia, Spain.

8Germany.

Ruling No. U-1-71/94 of 6 October 1994, OdIUS Q9.

20 the form ofrecurso de agravios, firme de derecho, manifestadmpersonas

L Incorporated in the institutioReichskammergerichif 1495, envisaged in the famous constitutionat, te
Paulskirchenverfassungf 1849, and in Bavaria it was envisaged in @mnstitutions of 1808, 1818, 1919 and
1946

*’Staatliche Verfassungsbeschwerde

“Russia, Cyprus, Malta, Czech Republic, Ukrainey&kia, Hungary, Albania, Macedonia, Croatia, Stoage
Austria, Andorra, Switzerland-Supreme Court, Geynapain, Liechtenstein (1992), Portugal and FRYton
federal level and in Montenegro.

24 The federal constitutional complaint is the resgbility of the Federal Constitutional Court, and

- The provincial constitutional complaint is thespensibility of certain Provincial Constitutionab@ts: Bavaria,
Berlin, Hessen and Saarland.



-7-

In addition to Europe, some Asian systems recogoisestitutional complaint>. It should
additionally be noted that other Arabian countriethey recognise judicial review at all, have
in the main adopted the French system of prevestatiview of rules following the model of
the French Constitutional Council of 1958, whicleslmot recognise the right of the individual
to direct access to specific constitutional/judiceview bodies. Also in Africa some countries
recognise the constitutional complaffit The only example of constitutional complaint in
Central and South America is the Brazilimandado de injuncaad.e. an individual complaint

in case of negligence of the Legislature (the paf¢he Supreme Court) unless we also count
the Colombiaraccion de tutelgthe power of the Constitutional Court) usuallysiolered to be

a subsidiaramparo

The particularity of individual systems is thatyttrecognise @umulation of both forms, the
popular and the constitutional complaint 2”. The two forms may compete in their functions.
The rationale for both forms is protection of citnibnal rights the popular complairddtio
popularig in the public and the constitutional complaimisthie private interest. In both cases
the plaintiff is an individual. As a rule the suttjelisputed is different: popular complaiat{io
popularig refers to general acts and constitutional comgdaefer to individual act®. The
standing of the plaintiff or the personal effeat temedy might have upon the plaintiff is a
precondition of constitutional complaint. Althoutlshould be possible to exclude the standing
of the appellant as a precondition for the popwamplaint actio populari, individual
systems do require it for popular complaiattio populari$ 2°, such that both in the case of
constitutional and in the case of popular compldattio populari3, the standing or the
personal effect on an individual works as a coivecwith the aim to prevent the abuse and
overburdening of the Constitutional Court or otbenstitutional/judicial review body. In both
cases the same aim may be pursued through theluntron of the payment of tax upon
submission. It is, however, characteristic that practice the number of constitutional
complaints is increasing everywhere. Therefore,ynm@onstitutional Courts have adapted the
organisation of their work to this principle eitharthe form of specialised individual senates
for constitutional complaintd’ or by the fact that decisions on constitutionahptaints be
taken by narrower units of the Constitutional C¢senates, sub-senatés)

%5 Georgia (the power of the Constitutional Courtygizia (the power of the Constitutional Courtzhékistan
(Constitutional Court), Mongolia (the power of t@®nstitutional Court since th€onstitution of 199R South
Korea (the power of the Constitutional Court sitieConstitution of 198)7 Taiwan (Supreme Court), Papua-New
Guinea (Supreme Court), Syria (Constitutional Qo@askiria (Constitutional Court).

% Sudan (Supreme Court), Mauritius (Supreme CouBnegal (Constitutional Council) and Benin
(Constitutional Court).

2’S|ovenia, Croatia, Macedonia, Bavaria, Hungary, t&)dFRY and Montenegro, Liechtenstein, Colombia and
Brazil, partially Czech Republic.

28 Except for the possibility of indirect impugningthe statute in Slovenia, Spain, FRY and Montengegnd the
direct impugning of the statute in Germany.

2%S|ovenia, Macedonia.
% e.g.the German Federal Constitutional Court and then8h Constitutional Court.

%1 e.g.in Slovenia, Czech Republic, Georgia.



I'V. Fundamentals of the Constitutional Complaint
The following are the elements of the instituteafstitutional complaint:

- system of prior selection of complaints in the proceedings (integration of filters into the
proceedings) most highly developed in the Germaesy with intent to sift out potentially
unsuccessful complaints, whereby the maneuveriragespf the Constitutional Court in
rejecting a frivolous complaint is extended. This, fact, involves the narrowing of the
constitutional complaint as a legal remedy in pplecopen to everybody. As a matter of fact, it
is a general problem of the Constitutional Coustsoa how to sift the wheat from the chaff and
at the same time secure the efficient protectiomuohan rights as the symbol of the democratic
system. Individual systems of constitutional reviill present the dilemma: in certain systems
the proposals for introduction of a constitutionamplaint are of recent introduction; some of
those familiar with this legal institute tend tdroduce prior selection systems; on the other
hand, certain systems tend towards the abolitisriegal institute;

- the protection through the constitutional commiaenerally refers to constitutional rights and
freedoms, and thercle of rights protected by congitutional complaint is less specifically
defined in individual systemse.q. Slovenia, Croatia, FRY and Montenegro, where "all"
constitutionally guaranteed fundamental rights suwpposed to be protected), while other
systems mostly define (narrow) the circle of pregdaonstitutional rights. Special forms of co
the complaint may be lodged by the Ombudsman (S&ovenia, FRY) or by the public
prosecutor (Spain, Portugal).

- thestanding, or the personal effect the remedy might have uperplaintiff, as a mandatory
element though in the majority of systems the cphoestanding is fairly loosely defined,;

- theprior exhaustion of legal remedies as an essential precondition but with exceptionsrnw
the Constitutional Court may deal with a case jpeesive of the fulfillment of this condition
(Germany, Slovenia, Switzerland);

- the time limit for lodging the application ranges from 20 days to three months with an
average of one month beginning with the day ofipta# delivery of the final, legally binding
act;

- theprescribed contents of the application, is prescribed in detail in the majority of sysgem
written form, sometimes language explicitly stag€&rmany, Austria), citing of the particular
state, the disputed act, definition of the violatad a constitutional rightetc;

- the majority of systems (but not the systemshefMiddle and Eastern Europe) envisage the
issuing of atemporary restraining order (injunction) or ruling (of the Constitutional
Court) i.e. an order temporarily suspension the implemematibthe disputed act till the
adoption of a final decision;

- in some systems thgayment of the costs of the proceedings is explicitly foreseen in casfes
frivolous applications (Germany, Austria, Portu@ain, Switzerland);
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- theeffects of the decison: the Constitutional Court is limited in its deaisito constitutional
matters, to the violation of constitutional righitdowever, in the case of finding a violation, a
decision may have a cassatory effect and as amele partes(anderga omnesn a case in
which the subject-matter of the decision is a lagiise measure). The Constitutional Court here
retains the position of the highest judicial auityorThese Courts can be referred to as
superCourts of cassation, because Constitutionatt€oeviewing the decisions of the regular
Courts act in fact as the third and the fourthainsé. Although the Constitutional Court is not a
Court of full jurisdiction, in specific cases it iee only competent Court to judge whether a
regular Court has violated the constitutional sgbf the plaintiff. It involves the review of
microconstitutionality, maybe the review of implemeion of the law, which, however, is a
deviation from the original function of the Constibnal Court. Cases of constitutional
complaint raise sensitive questions of definingstitutional limits. Anyway, the Constitutional
Court in its treatment and decision-making is ledistrictly to questions of constitutional law.
The Slovenian system is specific in that the Camstnal Court may, under specified
conditions, make a final decision on constitutiongits or fundamental freedoms themselves
(Para. 1 of Article 60 of th&lovenian Constitutional Court AcOfficial Gazette RS, No.
15/94).

The protection of fundamental rights and freedosnan important function of the majority of
Constitutional Courts, irrespective of whether thmsrform the function of constitutional
judgment in the negative or positive sense. Whereonstitutional Court has the function of
the "negative Legislature” constitutional revievsigongest precisely in the field of fundamental
rights. Even in other fields (concretisation oftstarganisational and economic constitutional
principles) in which the Legislature has the priynale even in principle, Constitutional Courts
take care that fundamental rights be protectectistig in the field of the protection of rights,
the Constitutional Court also has the functiothef substitute "Constitution-maker" (“positive
function”), which means that in specific cases @trimnal Courts even supplement
constitutional provisions.

V. International Formsof Individual Complaint

1. The concept of "constitutional complaint® is aly connected with the national
constitutional protection of fundamental rights.wéwer, certain international documents also
envisage specific legal remedy of protection otfamental rights and freedoms in the form of a
complaint.

%%.g. Article 2 of theFacultative Protocol of the General Assembly of the to the International Pact on
Citizenship and Political Rightsf 19 December 1966 (Resolution No. 2000 A (XXdij)ce that the Council for
human rights must accept and debate reports frdividual persons who claim that they are the vistiof the
violation of any right defined in this Pact. Thght to individual complaint is contained in theldaling: Article 23
of the Declaration on Fundamental Rights and FreedomshefEuropean Parliamerdf 12 April 1989; section
18(2) of theDocument of the Moscow Meeting of CS@B October 1991; Article 25 of temerican Convention
on Human Right®f 22 November 1969; Article 28 of tt@ontract on the European Commundfy1 February
1992; Statute of 1979 of tli@omision y la Corte Interamericanas de los DereddomanosStatute of 1980 of the
Inter-American Court on Human Rightamerican Convention on Human RiglafsJuly 18, 1978 (Article 44);
Articles 55 through 59 of th&frican (Banjul) Charter on Human and People's Régif June 27, 1981.
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2. TheEuropean Convention for the Protection of HumanhRigand Fundamental Freedoms
of 4 November 1950 gives individuals the right he so-called individual complaifit. An
individual may lodge a complaint with the Europ&ommission for Human Rights because of
the alleged violation of rights guaranteed by @mavention It is an explicit international legal
remedy comparable to the national constitutionahmaint. It fulfills its function of the
individual complaint where national law does notiguntee any appropriate protection of rights.
Individual complaint is a subsidiary legal remegyetonditioned on the exhaustion of the
national legal remedies), it is not a popular caimpl @ctio populari$ and it does not have
retroactive or cassatory effect. It differs frome thonstitutional complaint in the way that,
contrary to the latter, it leads merely to a firgd{declaratory relief).

The position of thé&uropean Convention for the Protection of HumarhRigitnd Fundamental
Freedomsn national law specifies whether an individualymefer to theConventionor even
base a national constitutional complaint therefurther narrows the maneuvering space of the
Constitutional Court itself in the interpretatiof the provisions of theConvention It has
actually become a connection of the national Ctriginal Court to the European bodies in
cases in which a judicial decision as a final matilaoutcome of decision-making becomes the
subject of an individual complaint to a Europeamifio>*

3. Slovenia signed th&uropean Convention for the Protection of Human hRigand
Fundamental Freedomen 14 May 1993 and ratified it on 8 June 1$84The Slovenian
Constitution of 199Tesolves these questions in specific constitutiand legal provisions:
Statutes and other regulations must be in accoedakh the generally valid principles of
international law and with international contratéswhich Slovenia is bound. Ratified and
promulgated international contracts must be appiiedctly *°. The Constitutional Court
decides on the accordance of statutes and othetategs with the ratified international

33 Article 25 of theConvention

%*TheEuropean Convention for the Protection of HumarhRigind Fundamental Freedoms
- is of constitutional impact in Austria;
- is the basis for an internal national constitugilocomplaint in Switzerland where it has a statrmparable with
the constitutional level;
In both cases it is permissible to found the nafigonstitutional complaint on the provisions ie @onvention

- it is higher than ordinary law (Belgium, Frantaxembourg, Malta, The Netherlands, Portugal, Spayprus);

- itis ranked as Common Law: Germany, Denmarkckviitroduced the national use of thenventiorby special
Statuteon 1 July 1992, Finland, Italy, Liectenstein, $4arino, Turkey;

- it does not have a direct internal state efféceat Britain, Ireland, Sweden, Norway, Icelandn8aountries of
Anglophone Africa are an exception regarding thtedagroup of systems (Kenya, Tanzania, Ugandagiiy
which expressly adopted the system of protectionightts from theEuropean Convention for the Protection of
Human Rights and Fundamental Freeddjag. Nigeria in the Constitution of 1960) influenced tye extension
clause to thé&uropean Conventioim terms of Article 63, which Great Britain signed 23 October 1953, whereby
only theConventioritself andProtocol 1apply in these regions.

30fficial Gazette RS, International Contracts, N&/9&.

3Article 8 of theConstitution
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contracts and general principles of internatioaal Y.

The institution of constitutional complaint and Bpean complaint and the function of
European bodies (above all the European Court ahatu Rights) raises the question of
national and supra-national (final) instance. Tla¢iomal (final) instance: the Constitutional
Court as the highest body of judicial authority anparticular state for the protection of
constitutionality and legality and human rights &medamental freedont would be limited to
investigation of constitutional-legal questionsyoriReview of the correct finding of the actual
circumstances and the use of simple rules of ev&lés a matter for the regular Courts. The
subsidiary nature of a constitutional complainbdiss in the division of responsibility between
the Constitutional and the regular Courts. The aiad of instance could be established as
ascending from the national Supreme Court throbghniational Constitutional Court to the
European Commission or European Court. In factaime® is not the essence of this gradation
although it is essential in the role of supplenmeqntivhich means that the national constitutional
complaint supplements national judicial protectishile supra-national European complaint
supplements national constitutional complaint.

V1. Sovenian Experience
1. History

With the introduction of the Constitutional Coust the Constitution of 1963he then Slovenian
Constitutional Court also acquired jurisdiction pothe protection of the fundamental rights and
freedoms. It could also decide on the protection seff-government rights and other
fundamental freedoms and rights specified by tke tfederal and member staf@mnstitutions

in case these were violated by an individual actesd by a member state or communal body or
company in case this not guaranteed by other pidicbtection by statut¥. The decision of
the Constitutional Court in such proceedings hadssatory effect in the case of an established
violation (annulment or invalidation or amendmeitao individual act and the removal of
possible consequences; prohibition on the continpedormance of an activity). The
jurisdiction of the Constitutional Court was, there, subsidiary. It was possible to initiate the
proceedings only if, in a specific case, there m@gudicial protection envisaged, or if all other
legal remedies were exhausted.

However, in practice the then Constitutional Coegected such individuals suits on the basis of
absence of power and directed the plaintiff topgteceedings before the regular Courts. Such a
state also created a certain negative attitudaeofConstitutional Court itself, since it knew in
advance that it would reject such suits and thusy caut a never-ending task. The then

$'Subpara. 2 of Para. 1 of Article 160 of the Cousitin; Subpara. 2 of Para. 1 of Article 21 of @enstitutional
Court Act

% The status of the Constitutional Court is thusrdef ine.g.Para. 1 of Article 1 of th€onstitutional Court Act
of 1994.

¥para. 3 of Article 228 of th€onstitution of the SRS of 196&d the Articles 36 through 40 of the
Constitutional Court ActOfficial Gazette SRS, Nos. 39/63 and 1/64.
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Constitutional Court itself warned that in relatimnindividual acts, the most sensible solution
would be for decisions to be transferred, as a evht the regular Courts. The negatively
arranged jurisdiction of the Constitutional Courthénever other legal protection was not
provided) resulted in the fact that its activitiaesthis field showed no results, although this
activity was initiated precisely because of a camplfor the protection of rights. However, the
then system of the constitutional review guarantdedughout the individual the right of
popular complaintgctio popularig without the appellant having to demonstrate kisiwn
standing.

From then on, the constitutional complaint no larfgend any place in the system, until it was
again introduced by th€onstitution of 1991 This specific legal remedy thus remained
combined with the previous systeire., with the possibility of lodging a popular compiti
(actio populari3 0 with the Constitutional Court - despite the indual as petitioner having to
demonstrate his/her standing - which in effectténtine procedural presumption). Accordingly,
an individual may impugn all categories of (geneaak by lodging a constitutional or popular
complaint &ctio populari$ if he/she is directly aggrieved.

2. Slovenian System in Force

The provisions of th&lovenian Constitution of 199kat regulate constitutional complaint in
detail are relatively modédt However, theConstitution itself ** envisages the special
statutorial regulating’.

The Constitutional Court decides cases of constitat complaints alleging violations of
human rights and fundamental freedoths The protection thus embraces all constitutignall
guaranteed fundamental human rights and freedBniscluding those adopted through the
international agreements become part of the ndtiawethrough ratification.

Any legal entity *° or natural person may file a constitutional corimld’, as may the

“Opara. 2 of Article 162 of thEonstitution of 1991Article 24 of theConstitutional Court Acbf 1994,

41 Articles 160 and 161 of th@onstitution

42 para. 3 of Article 160 of th@onstitution.

43 provisions of Articles 50 to 60 of ti@onstitutional Court ActOfficial Gazette RS, No. 15/94.

4 Subpara. 6 of Para. 1 of Article 160 of @enstitution

4 such a formulation in the Slovenian, as well ashi@ Croatian and Montenegrin, arrangements and the
arrangement of FRY, is rare, since other arrangtstana rule explicitly define the circle of rigptotected by the
constitutional complaint.

“¢ Ruling taken by the Slovenian Constitutional Cdimt Up-10/93 of 20 June 1995, OdIUS IV, 164.

4T para. 1 of Article 50 of th€onstitutional Court Act
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Ombudsman if directly connected with individual teet“® with which he dealé®, although
subject to the agreement of those whose humansrightl fundamental freedoms he is
protecting in an individual cas®. The subject-matter of constitutional complaint ais
individual act® of a government body, a body of local self-goveenmor public authority
allegedly violating human rights or fundamentaétiems™.

The precondition for lodging a constitutional comipt is the prior exhaustion of legal
remedies®®. As an exceptior® to this condition the Constitutional Court may hea
constitutional complaint even before all legal rdiee have been exhausted in casgsriofia
sacre violations and if the carrying out of the indivaluact would have irreparable
consequences for the complainaht

A constitutional complaint may be lodged withintgidays of the adoption of the individual act
®¢ though in individual cases with good grounds, @enstitutional Court may decide on a
constitutional complaint after the expiry of thisé limit >’. The complaint must cite the
disputed individual act, the facts on which the ptaimt is based, and the suspected violation of
human rights and fundamental freedorfislt shall be made in writing and a copy of the
respective act and appropriate documentation shaittached to the complafit

“8 Standing: The constitutional complaint shall bgeseed because lack of standing: Rulings takenHey t
Slovenian Constitutional Court No. Up-29/93 of 1&aMm1995, OdIUS IV, 155 and No. Up-60/94 of 25 March
1997.

“9Para. 2 of Article 50 of th€onstitutional Court Act

%0 para. 2 of Article 52 of th€onstitutional Court Act

*1 Ruling taken by the Slovenian Constitutional Cduot Up-319/96 of 22 November 1996 and No. Up-380/9
of 22 November 1996.

%2 para. 1 of Article of th€onstitutional Court Act

*3 Rulings taken by the Slovenian Constitutional €. Up-104/94 of 29 March 1995, No. Up-32/9326f
March 1995, No. Up-36/93 of 29 March 1995, No. 892 of 4 April 1995etc.; (Para. 3 of Article 160 of the
Constitution Para. 1 of Article 51 of th€onstitutional Court Agt

** Only the German and Swiss systems recognise suekcaption.

°5 Decision taken by the Slovenian Constitutional E€dlo. Up-147/96 of 13 March 1997, OdIUS VI; (Pa2af
Article 51 of theConstitutional Court Agt

% para. 1 of Article 52 of th€onstitutional Court Act

*" Ruling taken by the Slovenian Constitutional Colmt Up-81/95 of 5 July 1995 ; (Para. 3 of Arti62 of the
Constitutional Court Agt

%8 para. 1 of Article 53 of th€onstitutional Court Act

%9 Formally imperfect constitutional complaint shia# rejected: Ruling taken by the Slovenian Corisiital
Court No. Up-35/95 of 11 October 1995; (Para. 2 Zwodl Article 53 of theConstitutional Court Agt



-14-

In a senate of three judg®she Constitutional Court decides whether it wiltept or reject the
constitutional complaint for hearing (or its alldvildy) at a non-public session. The
Constitutional Court may establish a number of &sndepending on the need. The ruling of
the Constitutional Court on the allowability of anstitutional complainf® is final. The
constitutional complaint may be communicated todpposing party for response, either prior
to or after acceptanc®. The Constitutional Court normally deals with anstitutional
complaint in a closed session but it may alsoaglblic hearing®. The Constitutional Court
may issue a temporary restraining (order, injumjtim the proceedings, either against an
individual act, or statute, and other regulationgeneral act on the grounds of which the
disputed individual act was adopf¥d

The decisionn meritoof the Constitutional Court may:
- Deny the complaint as being unfounded

- Abrogation, retroactiveek tung or prospectivegx nung, of an individual act and returning
the case to the empowered body while deciding@matitutional complairft’;

- Abrogation, retroactiveef tung or prospectivegx nung, of a general act while deciding on a
constitutional complairft’;

- Final decision on a contested human right ordivee based on a constitutional complaint
(replacement of the disputed individual act by @wurt decision), in the case if retroactive
abrogation €x tung of an individual act, if such procedure is neaegsn order to eliminate
consequences that have already occurred on the dfabie abrogated individual act, or if such
is the nature of the constitutional right or freed@nd if a decision can be reached on the basis
of the information in the documefft At the beginning the above power of the Constitut

80 para. 3 of Article 162 of th@onstitution Para. 1 of Article 54 of th€onstitutional Court Act

b1 para. 3 of Article 55 of th€onstitutional Court Act

®2 Article 56 of theConstitutional Court Act

8 Article 57 of theConstitutional Court Act

%4 Rulings taken by the Slovenian Constitutional €dim. Up-61/94 of 22 July 1994, OdIUS I, 129; Ndp-
102/94 of 29 March 1995; Decision No. Up-102/9428f February 1996, OdIUS V, 59; (Article 58 of the
Constitutional Court Agt

% para. 1 of Article 59 of th€onstitutional Court Act

% Over the period from 1996 to 1997 the SloveniansBautional Court decided 29 such cases - e.gof7#dtal
number of decided cases; (Para. 1 of Article 3@@Constitutional Court Agt

67 Decision taken by the Slovenian Constitutional I€0lo. Up-132/96 of 24 October 1996; (Para. 2 dicle
161 of theConstitution Para. 2 of Article 59 of th€onstitutional Court Agt

% Decision taken by the Slovenian Constitutional I€0l0. Up-132/96 of 24 October 1996; (Para. 1 dicle
60 of theConstitutional Court Agt
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Court gave rise to the discussions whether inviaia case the Constitutional Court represented
an instance above the ordinary courts (especidltye the Supreme Court). The present
constitutional case-law, however, proves that theng@itutional Court is limited to the
evaluation of pure constitutional issue&sg. to the strict evaluation of breaches of certain
constitutional rights®®. Such an order is executed by the body havingdistion for
implementation of the respective act which wasoeettively abrogated by the Constitutional
Court and replaced by the Court's decision onstmae; if there is no such body having
j7LCJ)l’iSdiCti0n according to currently valid regulatg®the Constitutional Court shall appoint one

In addition the Constitutional Court may take tbkofwving decisions:

- The possible suspension the implementation ofrttieidual act which is the subject of the
constitutional complaint - while deciding on a ditasional complaint’*;

- The possible suspension the implementation oéreeal act pending final decision - while
deciding on a constitutional complaifit The above possibility of temporary order repréesen
parallel to the temporary order, foreseen in thetrabt review proceduré’. Hitherto the
Constitutional Court has not dealt with any suckeca

The Constitutional Court shall decide on the terapoorder in the procedure for examining a
constitutional complaint and/or may withhold theplementation of a disputed individual act
only in case of acceptance of the constitutionahmaint. In case of absence of procedural
prerequisites and/or if the constitutional complaitas not accepted, the Constitutional Court
shall not decide on the applicant's proposal teiske temporary ordét.

Accordingly, theparticularities of the Slovenian regulation are as follows:

- Exceptions from the precondition of legal remedieaving previously been exhausted, for
filing a constitutional complairft;

- Wide definition of constitutional rights as thebgect of protection by constitutional complaint

% Rulings taken by the Slovenian Constitutional €duo. Up-27/97 of 22 May 1996; No. Up-9/93 of 22
November 1995, OdIUS 1V, 182; No. Up-150/95 of anuary 1996; No. Up-325/96 of 4 February 1997; Uio-
49/96 of 23 April 1996, OdIUS V, 77; No. Up-81/9625 September 1996; No. Up-78/96 of 1 October 1986
Up-95/96 of 25 September 1996; No. Up-16/94 of tioBer 1995, OdIUS 1V, 178.

®para. 2 of Article 60 of th€onstitutional Court Act

L Article 58 of theConstitutional Court Act

2 Article 58 of theConstitutional Court Act

3 para. 1 of Article 161 of th@onstitution Article 39 of theConstitutional Court Act

" Ruling taken by the Slovenian Constitutional Cdimt Up-9/95 of 28 February 1995, OdIUS IV, 144.

7S Article 51 of theConstitutional Court Act
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in comparison with other systems which specificd#§ine the circle of the rights so protected,;

- Judgment (of the ordinary Courts) as the potewotigect of impugnment by constitutional
complaint, which is relatively rarg;

- Ex officio proceedings inasmuch as the Constitutional Ceumbt bound to the complaint in
the event of finding that an individual act anndlle based on an unconstitutional regulation or
general act - in such a case, the regulation argéact may be annulled or invalidaféd

- Coexistence of constitutional and popular conmpléctio popularid the latter restricted only
by the standing requirements for the appellant;

- No particular court fee in the proceedings: epatty pays its own costs in the proceedings
before the Constitutional Court unless otherwissesied by the Constitutional Couf;

- Possibility of ultimate decision on constitutibrights .

3. So Far Existing Slovenian Constitutional Case-L aw

The Constitution of 1963explicitly authorized the Constitutional Court fbe decision-making
on protection of the right to self-government adlves of other fundamental rights and
freedoms specified by the Federal as well as byrtamber stat€onstitution if these rights
were violated through an individual act of governtmneommunal body or by a work or other
organisation and no other judicial protection wesvided for by the statuf8. Further details
were derived from th€onstitutional Court Act’. Examples of constitutional case-law from
that period reveal that Constitutional Courts nyosfied to reject such individuals' complaints
due to the lack of power and they used to refech ssomplainants to the regular Courts. The
activity of the Constitutional Court in the fieldf dJundamental constitutional rights and
freedoms was predominantly based on the petitiothgeld by the citizens. In the initial period
of the activity of the Constitutional Court, sinttee Constitution of 1963the protection of
human rights and freedoms by the ConstitutionalrClmas made no intensive progress. Maybe
this was due to an insulfficiently specific condtanal and legal basis, such that would provide
the Constitutional Court with enough practical g&nds for its decision-making. The reason
perhaps laid in the whole system which was noavodr of Constitutional Court protection of
basic rights.

"®Since only Croatia, Macedonia, Portugal, Spain, lRY Montenegro expressly envisage it.
" Para. 2 of Article 59 of th€onstitutional Court Act

"8 para. 1 of Article 34 of th€onstitutional Court Act

" Para. 1 of Article 60 of th€onstitutional Court Act

8 para. 3 of Article 228 of th@onstitution of the SRS

8 Official Gazette SRS, Nos. 39/63 and 1/64.
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The Constitution of 1974however, removed the jurisdiction of the Consitinal Court over
individual constitutional rights and freedoms atititzuted the protection of these rights to the
regular Courts. Nevertheless, in the second paridtie Constitutional Court's activity, from
the Constitution of 1974ill the Constitution of 1991the number of decisions explicitly relating
to the constitutionally protected human rights &me@doms, scored a slight increase. In this
respect the examples of concretisation of the Ptmof Equality before the Law, the freedom
of work, the right to social security and the rightlegal remedies are of special significance.
Unfortunately, most of these decisions taken by @unstitutional Court included little
reasoning out. The reader may seems be prevemedcismprehending of all the background
reasons for the decision-making.

It was also characteristic of Slovenian Constindlo Case-Law prior to 1991 that, in
comparison with Europe, it avoided the use of Iggeiciples a great deal more, even of those
explicitly included in the text of th€onstitutionitself. In common with foreign practice,
however, the principle of equality greatly predoatéd among otherwise rarely used principles.
Decisions consistently remained within the framedwaf legalistic (formalistic) argument and
no other values references were ever allowed: tmsiutional Court respected the principle of
self-restraint and stuck to the presumption ofcibrestitutionality of the statute.

The newConstitution of the Republic of Slovenia of 188dng with the catalogue of classical
fundamental rights in combination with the newlyinked powers of the Constitutional Court
set the ground for the intensification of its rafe this domain. It is considered that the
Constitutional Court now has sufficient space focts activity. TheSlovenian Constitution
contains adequate definitions of rights which alfowprofessionally correct understanding and
reasoning. Almost all fundamental rights have tateire of legal principles and are thus open to
such an extent that they require significant furttencretisation and implementatith

The question as to whether Slovenian Constitutidbase-Law from the period after the
introduction of thel991 Constitutionin its relations to the fundamental rights arekfftoms,
has adapted to or is more comparable with foreggrstitutional case-law, can be answered in
the sense that the Slovenian Constitutional Casedames close to the foreign case-law in its
approach to fundamental rights. The number of eXxasrfpom this field has increased. At this it
iS necessary to bear in mind that the "frequendylhdividual rights before Constitutional
Courts mainly depends on what kind of problem dpptd place before the Constitutional
Court. The Constitutional Court now appears aggtiedian of the constitutionality in such a
way that it decides not only on the accordanceesfecal legal acts with the constitutional
provisions on fundamental constitutional rightstfie sense of abstract and specific review of
general legal acts) but also on constitutional damfs against the violation of human rights
and fundamental freedoms by individual dttsHere it is, however, necessary to add that in
principle the newConstitution slightly limited the still broad possibilities fandividuals'
impugnment of general acts. In accordance to timgiple everybody still can give the petition
for the beginning of the proceedings, yet on camlito be able to prove his/her standing.

82Citation from Pav_nik Marijarlerfassungsauslegung am Beispiel der Grundrechieimeuen slowenischen
VerfassungWGO Monatshefte fuer Osteuropaeisches Recht,y@zttbook 1993, Heft 6, p. 345-356.

8 para. 1 of Article 160 and Article 162 of tBenstitution.
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VII. Coreof Judicial Protection of Human Rights

The core of judicial protection of human rightslia the constitutional complaint, since:

- Human rights are attributes of any democratiallsgstem;

- Constitutional complaint is (only) one of thedégemedies for protecting constitutional rights;

- Constitutional complaint is an important remedythe protection of human rights connected
with the human rights themself&sthe Constitutionguarantees the constitutional complaint, in
the same way as the rights it protects; at the sam® the constitutional complaint is limited
by statute to the benefit of the operational capadithe Constitutional Court;

- Its effectiveness is disputed, since successiustitutional complaints are in a clear minority,
although that should be no reason for their ragiricor abolition. The latter is also very often
the result of the great burden of this kind of cas€onstitutional Courts;

However, despite the internal contradictory prapsrof this institution, the possibility shall
remain open of access by the individual to justireto judicial protection of his/her
constitutional rights. The very existence of thastiutional complaint ensures more effective
review of violations of constitutional rights oretipart of government bodies, especially over
the period of process of transformation of soal Eegal order.
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