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EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW

JUDGMENT
of the Constitutional Court of the Republic of Belarus

On the conformity of points 2.2, 2.5 and 3 of thesBlution of the Supreme Council of the
Republic of Belarus of 6 September 1996 “On holdingpublican referendum in the
Republic of Belarus and on measures for securirtg the Constitution and the laws of the

Republic of Belarus”
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IN THE NAME OF THE REPUBLIC OF BELARUS
JUDGMENT
of the Constitutional Court of the Republic of Belarus

On the revision of the Judgment of the Constit@id@ourt of the Republic of Belarus of
4 November 1996 “On the conformity of points 2. @nd 3 of the Resolution of the Supreme
Council of the Republic of Belarus of 6 Septem®96.“On holding a republican referendum
in the Republic of Belarus and on measures forrgegit” to the Constitution and the laws of
the Republic of Belarus”.

The Constitutional Court of the Republic of Belaoasnprising of the presiding officer -
Chairman of the Constitutional Court G.A.Vasileviddeputy Chairman A.V.Maryskin and
judges T.S.Boiko, G.A.Vorobei, K.I.LKenik, V.V.Podmgha, A.A.Sarkisova, A.G.Tikovenko,
R.L.Filipchik, V.l.Shabailov, G.B.Shishko,

with the participation of representatives as gditt: the House of Representatives of the
National Assembly of the Republic of Belarus:

G.l.Yurkevich - Assistant Deputy Chairman of theude of Representatives of the
National Assembly of the Republic of Belarus;

the Council of the Republic of the National Asseynifithe Republic of Belarus:

S.A.Sviridova - Deputy Head of Legal and Expert &¢qpent of the Secretariat of the
Council of the Republic of the National Assemblytleé Republic of Belarus;

expert:

D.A. Gavrilenko - Professor of the Chair of admirétve and constitutional law of the
Academy of the Ministry of Internal Affairs of thRepublic of Belarus, Doctor of Legal
Sciences;

has considered in open Court session the materfialse case “On the revision of the
Judgment of the Constitutional Court of the RepubfiBelarus of 4 November 1996 “On the
conformity of points 2.2, 2.5 and 3 of the Resolntof the Supreme Council of the Republic of
Belarus of 6 September 1996 “On holding a republiederendum in the Republic of Belarus
and on measures for securing it” to the Constitugind the laws of the Republic of Belarus”.

At the Court session were present:

V.0.Sukalo - Chairman of the Supreme Court of tepulic of Belarus; A.V.lvanovsky
- Deputy Procurator General of the Republic of Beda
G.N.Vorontsov - Minister of Justice of the RepuldfBelarus.

The proceedings “On the revision of the Judgmenthef Constitutional Court of the
Republic of Belarus of 4 November 1996 “On the oamity of points 2.2, 2.5 and 3 of the
Resolution of the Supreme Council of the RepubfiBelarus of 6 September, 1996 “On
holding a republican referendum in the RepubliBelarus and on measures for securing it” to
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the Constitution and the laws of the Republic ofaBes” was instituted by the Constitutional
Court on 26 March 1997 under Article 42 of the L&n the Constitutional Court of the
Republic of Belarus” and Article 77 of the Reguat of the Constitutional Court. The case
was instituted as a result of a motion of 5 Mar@B7lfiled by the President of the Republic of
Belarus.

According to the materials of the case, on 4 Nov&anil996 the Constitutional Court has
considered in open session the case “On the coitjowh points 2.2, 2.5 and 3 of the
Resolution of the Supreme Council of the RepubfiBBelarus of 6 September 1996 “On
holding a republican referendum in the RepubliBelarus and on measures for securing it” to
the Constitution and the laws of the Republic ofaBes”. The proceedings on this case were
instituted by the Constitutional Court on 20 Sepfienil996 at its own discretion. The case was
instituted as a result of a motion filed by the i@han of the Supreme Council of the Republic
of Belarus of the Thirteenth convocation. The motahallenged the conformity between the
Constitution, laws of the Republic of Belarus amings 2.2 and 2.5 of the Resolution of the
Supreme Council of the Republic of Belarus of 6t&sper 1996 “On holding a republican
referendum in the Republic of Belarus and on messiar securing it”. On the decision of the
Court points 2.2, 2.5 and 3 of the specified Raamiwof the Supreme Council of the Republic
of Belarus were subject to examination.

The Constitutional Court in its Judgment of 4 Nobem1996 “On holding a republican
referendum in the Republic of Belarus and on measiar securing it"esnik Konstitucijnaga
Suda Respubliki Belarus, No. 4/1996) found point 3 of the Resolution ¢ tBupreme Council
of the Republic of 6 September 1996 “On holdingjaublican referendum in the Republic of
Belarus and on measures for securing it” concerthegsubmission of draft amendments and
alterations in the Constitution to the obligatoeferendum to be unconstitutional and invalid.
The Supreme Council of the Republic of Belarus a@ssed to bring the Resolution into line
with the Judgment of the Court.

The motivative part of the Judgment of the Contihal Court of 4 November 1996
specified in particular the following:

the Constitution and the Law “On referendum (pleités in the Republic of Belarus” do
not determine the procedure of making amendmerdsadiarations in the Constitution by a
referendum;

the practice of constitutional building in manydign states shows that the approval and
adoption of such draft Constitutions shall be pileceby their submission to a referendum; a
referendum may also precede the adoption of thal fiecisions on Constitution by the
Parliament;

when calling the referendum on 24 November 1996Siqgreme Council as the highest
representative and the unique legislative bodytatiesauthority of the Republic of Belarus
practically turned out to be foreclosed from thastiutional process.

The Judgment noted also that the formula of thstopres, contained in the points 2.2 and
2.5 of the Resolution of the Supreme Council umd@mination, do not meet the requirements
of Article 3 of the Law on referendum as well as theaning of the draft decisions submitted to
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the referendum, whereas under the Law the ballmtpshall be provided as a question and not
in the form of a statement.

Having heard the representatives of the litigagtperts, having examined the available
materials of the case, having analysed the relgrantsions of the Constitution and laws of the
Republic of Belarus, having studied the practiceatling and holding republican referenda, the
Constitutional Court considers that the JudgmenthefConstitutional Court of 4 November
1996 “On the conformity of points 2.2, 2.5 and 3t Resolution of the Supreme Council of
the Republic of Belarus of 6 September 1996 “Ordingl a republican referendum in the
Republic of Belarus and on measures for securing ithe Constitution and the laws of the
Republic of Belarus” should be revoked on the feitg grounds.

Article 74 of the Constitution of the Republic oélBrus of 15 March 1994 provided that
republican referenda shall be called by the Supr&@uoencil of the Republic of Belarus,
following the proposal of the President of the Rejouof Belarus or of at least 450000 citizens
who have the right to vote. Within thirty days afsebmitted of the proposal of the President or
citizens in accordance with the Law the SupremenCibshall fix the republican referendum
date. The issue of holding a republican referenchay be considered by the Supreme Council
also upon the initiative of at least 70 deputiesthe® Supreme Council of the Republic of
Belarus.

Thus, under Article 74 of the Constitution of 1982 Supreme Council was granted the
right to determine the kind of referendum only @spect of the issues initiated by at least 70
deputies of the Supreme Council. If the proposaholling republican referendum has been
submitted by the President of the Republic of Beaor by at least 450000 citizens, the
Supreme Council had no right to change the kindepfiblican referendum proposed by the
specified subjects.

Under Article 15 of the Law “On referendum (pleliisgin the Republic of Belarus” the
Resolution of the Supreme Council on calling remalol referendum specified the date of
holding referendum, formulation of the question miited to referendum for its further
insertion in the ballot paper, determined the piace for financing and other issues connected
with the holding referendum.

Having analysed of the norms of the Constitutiod &ws the Court has come to the
conclusion that the President when submitting thepg@sals on holding referendum in
prescribed manner determines its kind by himskl; $upreme Council, hereupon, shall fix
republican referendum date and take measuresdurisg it. This conclusion is confirmed also
by the practice of holding the referendum on 14 NI895 which was initiated by the President
of the Republic of Belarus. In this case the Supr€uouncil fixed only republican referendum
date and took measures for securing it on the loésie fact, that the kind of referendum was
determined by the President. Such an understarafirtge Constitution and the Law “On
referendum (plebiscite) in the Republic of Belarf@ind its confirmation in points 1 and 2 of
the Resolution of the Supreme Council of the RepuifiBelarus of 13 April 1995 “On holding
republican referendum on issues submitted by tlesidnt of the Republic of Belarus and
measures for securing it” .

Under Articles 83 and 149 of the Constitution 094&mendments and alterations in the
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Constitution have been carried out both by the &uaprCouncil and by means of a republican
referendum. In case the Supreme Council has calledpublican referendum on making
amendments and alterations in the Constitutioneasibn adopted through a referendum is
final in accordance with Article 39 of the Law “Q@aferendum (plebiscite) in the Republic of
Belarus”. Under Article 77 of the Constitution itagnbe repealed or revised only through
another referendum, unless otherwise stipulatetthdyeferendum. Such a conclusion is based
also on the norms of Article 3 of the Constitut@ecording to which the people shall be the
single source of State power and Article 149 of@oastitution according to which a decision
to amend or supplement the Constitution by meana oéferendum shall be passed if the
majority of citizens, included on the register tfators, vote in favour. Thus, a referendum on
amendments and alterations in the Constitutiorbigyaory and its decision is final and does
not need to be approved by anyone.

As it follows from the materials, when considerthg case on points of fact and issuing
the Judgment of 4 November 1996 the Court did nadysthe issue who has the right to
determine the kind of referendum as well as thetpe of calling and holding republican
referenda.

Under Atrticle 6 of the Constitution of 1994 the t8tahall be founded of the principle of
separation of powers: legislative, executive amlicjal. State bodies, within the limits of their
authorities, shall act independently and co-opensith one another, and restrain and
counterbalance one another. Article 7 of the Carigin of 1994 determined that the State and
all of its bodies officials shall be bound by tlagvland act within the limits of the Constitution
and laws adopted in accordance therewith.

When passing its Judgment of 4 November 1996 thetCid not take into account that
the President of the Republic of Belarus when stilmgithe proposal for holding obligatory
referendum on adoption of amendments and altemtiothe Constitution of the Republic of
Belarus of 1994 to the Supreme Council acted wittnlimits of his powers and in accordance
with the Constitution and laws of the Republic efd@us.

The Court also did not take into account the faat the Supreme Council of the Republic
of Belarus having adopted on 6 September 1996 R@mol“On holding a republican
referendum in the Republic of Belarus and on measiar securing it” by which the Supreme
Council has called the republican referendum ounesssnitiated by the President and by the
deputies of the Supreme Council has acted witherlithits of its powers, the Constitution and
laws.

In spite of further adoption by the Supreme Couoicthe decisions on making alterations
to Resolution No. 578 of 6 September 1996, it reman force in full, because all the
requirements of the Law “On the Supreme CouncthefRepublic of Belarus” have not been
observed.

The wording of point 3 of the Resolution of the &upe Council No. 761 of 5 November
1996 “On making alteration in the Resolution of 8wg@reme Council “On holding a republican
referendum in the Republic of Belarus and on messtor securing it” has been changed.
However, the date of the inaction of this Resolutias not designated, even though, according
to Article 54 of Law On the Supreme Council of Republic of Belarus” all resolutions have a
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binding force from the moment determined by ther8umg Council. On 6 November 1996 the
Supreme Council adopted Resolution No. 762 “Ontioamf the Resolution of the Supreme
Council of the Republic of Belarus “On Revisiontlé Resolution of the Supreme Council of
the Republic of Belarus “On holding a republicaferendum in the Republic of Belarus and on
measures for securing it”, where it was noted Regolution No. 761 enters into force from the
moment of adoption. However, the date of the inactif Resolution of 6 November 1996 No.
762 was not determined as well, and, accordiniggse resolutions were not enacted.

In the Judgment of the Court of 4 November 1996 nvade a reference to the absence in
the legislation of the procedure for submissiondadft amendments and alterations in the
Constitution by means of referendum. This conclussonot grounded, since under Articles 3,
37,73,74, 77, 78, and 149 of the Constitutiot384 and the Law “On referendum (plebiscite)
in the Republic of Belarus” the procedure of thbrsission of amendments and alterations is
well established.

In the Judgment of 4 November 1996 as a proof @icessity for a special procedure
for the adoption of Constitution through referendwas quoted foreign experience when the
introduction of such drafts to referendum folloviteatheir approval by the Parliament, as well
as that the referendum may precede the makingebdhiament the final decisions concerning
the constitution. Such an approach of the Courtéhadlective character, since the practice of
constitution construction in a number of foreigrtioras (Russia, France, Kazakhstan, etc.)
shows the adoption of constitution through refeuend

Irrelevant is the assertion in the Court Judgniest &t the time of the fixing of the date of
referendum for 24 November 1996 the Supreme Coascd supreme representative and sole
legislative body of the state power of the Repubfi@elarus was virtually excluded from the
constitutional process. The majority of the deputé the Supreme Council submitted to the
President their proposals on the draft of amendsnand alterations in the Constitution,
suggested by him. The standing commissions of thpregne Council submitted their
amendments to the Commission on adaptation ofréfeamendments and alterations set up by
the President. Contributions to its work were mbgehe deputies of the Supreme Council of
the Republic of Belarus. The deputies of Commuaist Agrarian fractions elaborated their
own draft amendments and alterations in the Cotistit These draft amendments and
alterations in the Constitution were discussedndutine session of the Supreme Council. As a
result of this, to the referendum were suggestau dvafts of the Constitution of 1994 with
amendments and alterations.

The Court makes a note that the Judgment of 4 Nbeerh996 bears a contradictory
character, the resolutions do not correspond tontleéivations and are not based on the
Constitution and laws. The study of the case doowatien was practically reduced to the
search whether the suggested alterations and ameatslto the Constitution are the drafts of a
new Constitution or is it possible to submit thenatrepublican referendum.

Having admitted the lawfulness of the introductairalterations and amendments in the
Constitution, independent of their volume for tepublican referendum, at the same time, the
Court in its Judgment inaccurately interpreted #jgeciorms of some articles of the
Constitution of 1994. Among them are Articles 74 449 and relevant norms of the Law “On
referendum (plebiscite) in the Republic of Belard®ie Court also pointed that draft alterations
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and amendments in the Constitution may not be dotted to an obligatory republican
referendum.

Furthermore, the Court thinks that the Resolutibthe Supreme Council of 6 September
1996 “On holding a republican referendum in the ubdip of Belarus and measures for
securing it” does not have a binding characteriamit a normative act. It does not provide for
mandatory rules of a general character aimed a-term validity and repeated application.
This conclusion is also confirmed by the legiskatact of a recommendation character “On
normative legal acts of the CIS Member States”,r@amu by the Resolution of the
Interparliamentary Assembly of the CIS Member State 13 May 1995. According to Article 2
of the mentioned Act, a normative legal act is i as a written official document of a
determined form, adopted by a law-creating bodyiwithe framework of its competence with
the purpose to establish, alter or abolish cetégal norms, that is, all-binding regulations of a
permanent or temporary character, aimed at repegiplication. A similar approach to the
definition of a normative act was applied duringadissions by the Supreme Council of the
Republic of Belarus of the draft of the Law “Oneirgretation of Articles 125 and 127 of the
Constitution of the Republic of Belarus” adoptediiat reading by the Supreme Council on 4
September 1996. This conclusion was confirmed &yfinions of the experts on this case.

The Supreme Council of the Republic of Belarus,leviaidopting the Resolution of 6
September, 1996 exercised, according to Article @fiéhe Provisional Regulations of the
Supreme Council of the Republic of Belarus, adnaiive functions instead of normative
ones.

According to Articles 125 and 127 of the Constdatof the Republic of Belarus of 1994
the Constitutional Court of the Republic of Belamas endowed the authority to control the
conformity to the Constitution of normative acts time country. The Constitutional Court
abused the limit of its competence having enteredgalures on the case “On the conformity of
points 2.2, 2.5 and 3 of the Resolution of the 8oma Council of the Republic of Belarus of 6
September, 1996” On holding a republican referendiirthe Republic of Belarus and on
measures for securing it” and considered the isseenformity of the act which is not of a
normative character to the Constitution.

The first paragraph of Article 146 of the Constdntof 1994 provided for that laws and
other acts of state bodies are promulgated ondke and in conformity with the Constitution.
According to Article 7 of the Constitutioin of 1994e state, all its bodies and officials are
bound by law, act within framework of the Constiiantand the laws adopted in conformity
with it.

In connection with the fact that the consideratainthe aspect of conformity of the
Resolution of the Supreme Council of the RepubficBelarus “On holding a republican
referendum in the Republic of Belarus and meadoresecuring it” to the Constitution was not
a competence of the Constitutional Court and wadased on the Constitution and the laws of
the Republic of Belarus, according to Article 7tlé Constitution, Article 49 of the Law “On
the Constitutional Court of the Republic of Beldrtiee Judgment of the Constitutional Court
does not have legal force and subject to abolishraed the proceedings should be ceased.

Based on these facts and Article 116 of the Canistit of 1994 with alterations and
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amendments, approved on the republican referendiles 21, 11, 36, 38, 42, and 49 of the
Law “On the Constitutional Court of the Republic Bélarus”, Articles 22, and 77 of the
Regulations of the Constitutional Court, the Canstinal Court

RULED:

1. To revoke the Judgment of the Constitutional l€otithe Republic of Belarus of 4
November 1996 “On the conformity of points 2.2, aridl 3 of the Resolution of the Supreme
Council of the Republic of Belarus of 6 Septem®96.“On holding a republican referendum
in the Republic of Belarus and on measures forrgegit’ to the Constitution and the laws of
the Republic of Belarus” and consider it null adtvirom 4 November 1996.

2. To end the proceedings on the case “On the puoitjoof points 2.2, 2.5 and 3 of the
Resolution of the Supreme Council of the RepubfiBelarus of 6 September 1996 “On
holding a republican referendum in the RepubliBelfarus and on measures for securing it” to
the Constitution and the laws of the Republic dbBes”.

3. To publish the present Judgment in ten days fro® the date of its passing in
“Vedamasty Vyarkhovnaga Saveta Respubliki Belartifgrodnaya Gazeta”, “Zvyazda” as
well as in those publications where the Resolutioder verification was published.

4. The present Judgment shall come into force tlwerdate of its passing, shall be final
and subject to no appeal or protest.

Presiding officer -
Chairman of the Constitutional Court
of the Republic of Belarus G.A.Vasilevich

Minsk, 15 April 1997
No. J-56/97



