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CONSTITUTIONAL COURTS: MODELSOF OPERATION AS
REGARDSFEDERAL STATESSYSTEMS

SUMMARY

The paper describes the structure and the tastkge afonstitutional review in the world, with
special regards to systems of federal state. s#me time the paper also aims at presentation
of the acquisition and application of structusesd techniques of the constitutional case-law, as
well as characteristics of the former and contelagosystems, as exemplary phenomena. On
one hand the analysis of the systems of the cotistiil review as well as the past and present
experience, especially through the implementatibrthe principle of constitutionality and
legality, serves the promotion of "the Rule of Lawh the other hand, the description of certain
topical views could as well add to the promotiorthaf contemporary constitutional process and
culture in general. Accordingly, generally speakihgould have applicative value in the search
for the systemic solutions in the new democracies.
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A History

The establishment of the supreme judicial bodieshfe protection of the constitutionality and
legality is not a discovery of the modern legalteyss is rather related to the development of
constitutionality, in particular on the Europeann@aent. Constitutional/judicial review has
passed several characteristic development s’[ages

1. Development up to World War | : Certain elements of the constitutional reviembgck as
far as the year 1180, i. e. to the old German Réitlthe beginning the corresponding judicial
bodies dealt primarily with jurisdictional disputegstween individual rulers and partly even
with infringements of rights. Certain elements ohstitutional review kept emerging under
different forms throughout the German legal histamtil it was introduced in the present sense
of the word with theWeimar Constitution Preliminary forms of the constitutional review
existed in France by the middle of the 13th Centgrtugal introduced its constitutional
review in thePhilip's Codein the 17th Century. More serious projects of titutgonal/judicial
review appeared in th@onstitutionsof Norway, Denmark and Greece in the 19th Century.

In 1867 the Austrian Federal Court acquired witl flwrisdiction to deal with jurisdictional
disputes in protection of individual political righvis-a-vis administration; the State Court, on
the other hand, made decisions on constitutional mptaints  Gtaatliche
Verfassungsbeschweijde

Although some initial elements of the constitutioreview can be seen already in thederal
Constitution of Switzerlan(lL848), the Swiss Federal Court acquired broadeeps only with
the modification of th€onstitution in 1874

In Norway constitutional review originates in thaigprudence dating from 1890. Romania
introduced constitutional justice before World Wéebllowing the American model.

While the modern English legal system knows no tititienal review, the English legal
history does include some of its elements the principle of supremacy of Constitution, dating
back to 1610 and is of essential significance lier development of constitutional justice in
England. Another example of English contributiontiies development is the impeachment
originating in the late Middle Ages. Ideas about sipremacy of the Constitution and the right
to judicial review spread from England over to thated States. There already at the end of the
18th Century, the Court proclaimed individual EsigliActs as null and void on the territory of
the North American States. However, according €01fA89 Constitutiorthe Supreme Court as
the highest Federal Court did not have any expresstitutional powers. The decisive impact
on the development of constitutional justice wasreed by the famouMlarbury v. Madison

'et. Rousseau Dominique, /2 fustice constitutionnede én Furgpe, Montchrestien, Paris, 1996, pp. +10; Favoreu Louis, /gs friumaks
constifucionaies, Editordia Ariel, 8. A Barcelona, 1894, p. 16 et al and p. 137 et al; Fromont Michel, /2 istice constitutionmele dans ko
imordg, Dalloz, Paris, 1996, pp. 5-38
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Case(1803)in which the Supreme Court arrogated the powwgrdicial review concerned with
the conformity of the statute with tl@onstitution This gave ground the enforcement of the
power of the American Supreme Court for judicialiees of the statutes. Although the next
similar case appeared in this Court only in 186&,way to constitutional review of regulatory
measures had already been paved.

2. The development between the two Wars is reféaedthe " Austrian period” . As a matter
of fact, theConstitution of 192@narks the foundation of the Austrian ConstituticdBaurt with
the exclusive power for constitutional review ohtstes (at the beginning, though, of
preventative nature), in particular thanks to thestian legal theorists Adolf Merkl and Hans
Kelsen.

Following the example of the Austrian model, befdferld War Il constitutional justice was introdudeythe following
states: Czechoslovakia (1920), LiechtenstSiadtsgerichtshpfl925), Greece (1927), Egypt (1941), Spain (128i)
Ireland (1937). The trend to broader enforcemenh@fconstitutional review was interrupted by thar\&nd the already
founded institutions failed to become active inctice (e.g.from 1933 through 1945 Austria was without constitual
review, after 1938 Czechoslovakia was without dartginal review).

3. Constitutional justice in the proper sense ef word, taken however from the theoretical
point of view, could develop only when instead loé fprinciple of sovereignty of Parliament
“there prevailed the idea of supremacy of the Cumristh * and constitutional review is
performed by a special body, independent of théslEiye and executive powérSuch
approaches were characteristic floe development after World War I1. On the other hand,
constitutional justice also involves the principlevertical separation of powers. It emerged in
federal states, whereby constitutional justice stggposed to exert supervision over the federal
Legislature in relation to member states. This \ab® due to historical reasons: painful
experiences of the past War and Fascism, whichcasr@erweight gave birth to the idea about
the introduction of the constitutional review asatteristic of democracy. There were also
institutional and political reasons: constitutionadview should also represent efficient
protectionvis-a-vislegislative and executive power.

Therefore most states introduced constitutionalevewdirectly after World War Il (before was a spity of the
American law), among them Brazil (again in 194@pah (1947), Burma (1947), Italy (1948), Thailad®40),
Germany( 1949), India (1949), France (1958), Luxeunnp and Syria (1950), Uruguay (1952). In additiconstitutional
review used to spread with different practicalafincy in Asia, Central and South America and Aifric

4. A new period of development opens up in the Seventies. It is marked with political
changes in certain South European countries whttoduced constitutional review upon
abolition of dictatorship: Greece (1968), Spain 7@9 Portugal (1976). In this period
constitutional review was also introduced in th#ofeing countries: Cyprus (1960), Turkey
(1961), Algeria (1963), former Yugoslavia (1963 veell as Slovenia and other federal units of

“where the representative body itself decides on the constitutionality of its laws
Swhereunder the Constitution is the basis and the source of all state power

% not by the Parliament itself, but either by the regular courts or by a special body, Such as the Constitutional Court or some other
body
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the former Yugoslavia (1963). In the meantime, aBrexisting systems of the constitutional
review introduced systemic revisions (Austria, Gamgy Sweden, France, Belgium). As a result
of the political and social changes in the Eightiemstitutional review started to change also in
many countries of Central and South America. Irs thart of the world special position

accorded to Argentina where the process of demodransformation in a federal state first

developed in its units marked with the gradual easing introduction of elements of

constitutional review of different intensity by thelividual provinces.

5. Subsequent development involves ilmroduction of constitutional review in the
Middle/Eastern European countries and in the Commonwealth of the New Independent
States. °The introduction of constitutional review meansraai-up the former principle of
unity of powers in view of which the then socialgstems as a rule did not know constitutional
review. Exceptions are only the former Yugoslavidjch in 1963 introduced constitutional
review following the Austrian or German model, aBdechoslovakia, where constitutional
review was introduced in 1968, but did not becostain practice.

6. More and more modern systems of constitutiosalew of justice follow the European
model; thus eversome latest discussions on constitutional reform in Japan anticipate the
introduction of constitutional review based on Ewgopean model, although hitherto Japanese
judicial review followed the American model. One dhe rare countries without
constitutional/judicial review is, in addition tbe Netherlands and Luxembourg, Great Britain,
although there, too, have emerged the ideas abeuintroduction of constitutional review
relating to the project of revision of the Bill Bights.

7. Congtitutional review has also been treated above the national level: besides the
European Court of Human Rights in Strasbourg, tlmurCof Justice of the European
Communities in Luxembourg, too, is often mentioimethe context of European constitutional
justice.

B Models of the Congtitutional/Judicial Review

The Constitutional Court is a special body thabearer of protection of constitutionality hold

certain legal superiority in relation to otherrwhes of power. Its review covers all legislative
measures that are the highest legal instrumenés gpecific legal and political system. The
status of a true institution with the power to pdevthe constitutional review should only be
held by the institution that in the specific systefmseparation of powers holds such limiting
relation to the legislative power (Parliament),ttitamay annul the statutes adopted by the

SPoland (1982), already in the former Soviet Union (1888), Romania (1991), Albania (1882), Bulgaria (1991, Lithuania (1892), Estonia
(1392), Hungary (first attempt in 1984, definitely in 1889), Slovakia (1892], Czech Republic (1932), Slovenia (newly established
Constitutional Court by the 1991 Constitution), Croatia (1891, after 1991 Belarus, Bosnia, Serbian Republic of Bosnia, Latvia,
Macedonia, Moidavia, Montenegro, Serbia, Ukraine, Kyrghyzia, Mongolia, Kazakhstan, Georgia, Tadjikistan, Uzbekistan, Azerbaijan,
Armenia as well as the Member States of the Russian Federation (Yakutia, Baskiria, Koma, Tatarstan, Karelia, Adigea, Buryatia,
Dagestan, Irkutska Oblast, Kabardino-Balkar Republic, Northern 0ssetia, Tuba).
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legislative body. It is a judicial institution aslished in view of special and exclusive decision-
making on constitutional matters. This institutisdocated outside the ordinary Courts system
and is fully independent of other branches of musalithorities.

From the organisational point of view it is possilio distinguish different models of
constitutional/judicial review, as follows:

- The' American" - Judicial Review Model (based on th&arbury Case (1803)dealt with

by the Supreme Court of the United States, and dpbn Marshall's doctrine), whereunder the
constitutional matters are dealt with by all ordyn@ourts (decentralized or diffuse or dispersed
review) under the ordinary Court proceedingwiflente). It is a specific andh posteriori
review. Thereby the Supreme (high) Court in theéesgsshall provide for the uniformity of
jurisdiction. In the diffuse system the decisioesaaule take effect onlpter partes(except for
the principle stare decisiswhereunder the Courts in the future abide byulieg). In principle
the decision concerning the unconstitutionalityttef statute is declaratory and retrospective,
i.e. ex tunc(with pro praeterito consequences). This system was adopted by trenfot

countries:

IN EUROPE Denmark, Sweden, Norway, Ireland;

IN AFRICA: Botswana, Gambia, Ghana, Kenya, Cameroon, Combtalawi, Namibia, Nigeria, Sierra Leone, Tanzania,
Uganda, Zambia, Zimbabwe;

IN THE MIDDLE EAST: Israel, Iran;

IN AsIA: Bangladesh, Fiji, Hong Kong (until 1 July 199Ifia, Japan, Kiribati, Malaysia, Nauru, Nepal, N&ealand,
Singapore, Pakistan;

IN NORTHAMERICA: USA, Canada;

IN CENTRAL AND SOUTH AMERICA: Argentina, Bahamas, Barbados, Bolivia, Domini&epublic, Grenada, Guyana,
Haiti, Honduras, Jamaica, Mexico, Nicaragua, StisBbpher/Nevis, Surinam, Trinidad and Tobago.

- The New Commonwealth Model (Mauritius) that cannot be classified neither unde
American nor the European model. It is charactdriag concentrated constitutional review
under the power of the Supreme Court consistingregiular judges without political
nomination; as a rule, it involves preventatiaeptiori) review and the consulting function of
the Supreme Court, although repressav@dsterior) review is also possible; decisions take an
erga omnegffect.

- The" Austrian" (Continental - Constitutional Review) Model (based on Kelsen's Model of
1920, involving the interconnection between the@gle of supremacy of the Constitution and
the principle of supremacy of the Parliament), wheder constitutional matters are dealt with
by specialized Constitutional Courts with speciajlyalified judges or by ordinary Supreme
Courts or high Courts or their special senatesdgainated constitutional review) in special
proceedingsprincipaliter). As a rule it is an abstract review, althougtpecsic review is also
possible. In addition to tha posteriorireviewa priori review is also foreseen. The decisions
have arerga omnesffect with reference to the absolute authorityhef institution by which
they are taken. Bodies exercising constitutiongkxe may be:

a) The Constitutional Courts

IN EUROPE Albania, Andorra, Austria, Belarus, BulgariBosnia and Herzegovina/ Federation of Bosnia and
Herzegovina/Serbian Republic of Bosnia, Czech Republic, Croatia, EstonkERY (with the Member States Serbia
and Montenegro), ltaly, Hungary, Lithuania, Macedonia, Malta, Malda, Germany (with the Provinces/Laender:
Baden-Wuerttemberg, Bayern, Bremen, Hamburg, Hessen, Niedersachsen, Nordrhein-Westfalen, Rheinland-
Pfalz, Saarland, Sachsen, Sachsen-Anhalt, Brandenburg), Poland, Romani&ussian Federation (with the M ember
States Adigea, Bashkiria, Buryatia, Dagestan, Irkutska Oblast, Yakutia-Sakha, Kardia, Kabardino-Balkar
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Republic, Koma, Northern Ossetia, Tatar stan, Tuba), Slovakia, Slovenia, Spain, Turkey, Ukraine, liatv

IN AFRICA: Angola, Benin, Egypt, Ethiopia, Gabon, South édtiMadagascar, Rwanda;

IN THE MIDDLE EAST: Cyprus, former Iraq, Syria, Palestina;

IN AsiA: South Korea, Kyrghyzia, Mongolia, Papua New Gaijrigri Lanka, Thailand, Georgia, Tadjikistan, Uzbig,
Azerbaijan, Armenia;

IN CENTRAL AND SOUTH AMERICA: Chile, Province Tucuman (Argentina) with the Constitution of Tucuman of 28
April 1990;

b) High Courts or their special senates

IN EUROPE Belgium, Iceland, Liechtenstein, Luxembourg;

IN MIDDLE EAST: Yemen

IN AFRICA: Burkina Faso, Burundi, Chad, Niger, Senegal, 8udlago, Zaire, Uganda(1995), Eritrea;
IN AsiA: Philippines;

IN CENTRAL AND SOUTH AMERICA: Costa Rica, Panama, Paraguay, Uruguay;

c) Constitutional Council
IN AFRICA: Mauritania;
IN AsIA: Kazakhstan, Cambodia.

Institutions based on the European model of caistital review share the following common charastes:

- constitutional review is introduced under differeircumstances, depending on the particulaonatisystem;

- institutionally independent institutions of cangional review outside the judicial branch in gtiee most belong to a
broader judiciary context;

- in the proceedings following the constitutionahplaint the problems are created by the separafimonstitutional
review from the ordinary Courts;

- the constitutional status (administrative andaficial autonomy) is a prerequisite for independesfcéhe Court's
decision-making;;

- monopoly of constitutional review (specialisationconstitutional review), concentration of powerone and only
institution, most often with the power of cassatidthe statute adopted by the Parliament;

- constitutional judges are appointed by bodigsatitical power;

- special nature of the jurisdiction: the decisiame of legal and political nature although theyraso have a purely
consultatory function;

- the prevailing constitutional review of statutes;

- as a rule the constitutional review is represaltlgough a minor extent constitutional reviewfipieventative nature.

- The Mixed (American Continental) Modd with the elements of diffuse and concentratedesystdespite the
constitutional review power of the central Conéititnal or Supreme Court (or its special senatepralinary Courts in
the particular state are entitled not to applyléies deemed as not in conformity with the Constitut

a) Constitutional Courts
IN EUROPE Portugal;
IN CENTRAL AND SOUTH AMERICA: Ecuador, Guatemala, Colombia, Peru;

b) High Courts or their special departments

IN EUROPE Greece, Switzerland (in view of the fact thatha Swiss system - system of limited constitutiorglew - the
Swiss Federal Court cannot evaluate federal sgatgemerally binding resolutions and ratified inggional agreements:
the principle of supremacy on the federal level);

IN ASIA: Indonesia, Taiwan;

IN CENTRAL AND SOUTH AMERICA: Brazil, El Salvador, Venezuela.

- The "French" (Continental) Model (based on the model of the French Constitutional
Council - Conseil Constitutionnel of 1958), where constitutional matters are subje the
review by special bodies of constitutional reviéwmost often the Constitutional Council) or by
special senates of ordinary Supreme Co(ertscentrated constitutional review) in special
proceedings grincipaliter), provided that constitutional review is mainly preventative
(consultative) character (although these systerowkaiso the repressive form of constitutional
review, in particular with reference to electaratters):
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IN EUROPE France;
IN AFRICA: Algeria, Morocco, Mozambique, Ivory Coast, Mali.

- Other Bodies with the Power of Consgtitutional/Judicial Review (National Council,

Parliament or specialized parliamentary bod#s):

IN EUROPE Finland;

IN MIDDLE EAST: Kuwait;

IN AFRICA: Central African Republic, Djibouti, Equatorial {Bea, Guinea Bissao, Cape Verde, Congo, Sao Toche an
Principe, Tunisia, Namibia;

IN AsIA: Brunei, China (as well as Hong Kong after 1 1897), North Korea, Vietnam, Afghanistan, Turkméams

IN AUSTRALIA;

IN CENTRAL AMERICA: Cuba.

- The Systems Without Constitutional/Judicial Review:
IN EUROPE Great Britair’, the Netherland§
IN AFRICA: Guinea, Lesotho, Liberia, Libya.

- International judicial institutions with certain functions of constitutional review: the
European Court of Human Rights in Strasbourg (Eemapcomplaint), the Court of Justice of
the European Community in Luxembourg (legal act@mrannulment; legal action for omission
of action against the Council of Ministers or then@nission of the Community; solution of
previous issues as specific review upon the denohrad member state Court); the Court of
EFTA Geneve (settlement of disputes between merstaes of EFTA, specific review
requested by the Court of the member state of EFTAnision y la Corte Interamericanas de
los Derechos Humanos; Tribunal de Justicia del Adoede Cartagena; project of the
foundation of La Corte Centroamericana de Justicamo Tribunal Constitucional de
Centroamerica

With reference to such international institutiohere often arises the question about their role
and the role of national institutions of constibugl/judicial review concerning the relation of
supranational lawe(g. European Community Lawjis-a-visthe national legal systems, based
either on the dualist traditidhor on a monist traditioh

C Specific systems of the Constitutional/Judicial Review Classified in

Some Main Regions (Middle/Eastern Europe and the Commonwealth of the New
Independent States, Arabian World, Africa, Asia, Central & South America)

Salthough the powers of the House of Lords include Some elements of the preventive constitutional review

Twith a few exceptions, as the integration, in particular in European institutions, influenced the separation from the basic principle
of the Dutch legal system relating to the prohibition of constitutional review

% Not superior rank but a special character of supranational law: Denmark, Germany, Italy, Portugal

9 Recognition of supremacy of supranational law over national law: Belgium, France, Luxembourg, the Netherlands, Spain.
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In some regions systems of constitutional/judi&iew show certain specialities; such regions
primarily include the former socialist countries bfiddle and Eastern Europe and the
Commonwealth of the New Independent States, Aralarld, Africa, Asia and the countries
of Central and South America.

1. Subsequent development involves the introduatioconstitutional review in the so-called
Countries of New Democracy *°. The introduction of constitutional review meartraak-up

of the former Principle of Unity of Powers in vieswhich the then socialist systems as a rule
did not adopted constitutional review. The onlyapton was the former Yugoslavia, which in
spite of the Principle of Unity of Powers in 1968roduced constitutional review in Federal
State as well as in former Republics (Member Siates

The development of constitutional review in thetegaof the former socialist regime is
characterized by the following:

- Even after World War Il constitutional review (tcary to its affirmation in the West

European countries) did not become valued duedduhdamental incompatibility with the

existing national political systems; the powercohstitutional review was reserved for the
legislative bodied®.

" poland (1882), alrgady in the former Soviet Union (1888) and/or the present Russian Federation including the Member states of the
Russian Federation as well as the New Independent States where the constitutional review has been introduced progressively
after 1890, Romania (1881), Albania (1992], Bulgaria (1881, Lithuania (1832, Estonia (1832), Hungary (first attempt in 1984, definitely in
1389), Slovakia (1992), Czech Republic (1992), Slovenia (newly established Constitutional Court by the /897 Canstitution.

On other hand the constitutional review has become a major site of legal reform in some other regions aiso, 2z Gooney S,
Arbitrating Reform: Taiwan's Constitutional Lurt in the Iransition fo a Liberal Demeeratic Political Ordsr, Workshop-Legal
Institutions and the Rule of Law in East Asia, 8th and Sth November 1996, Asia Research Centre on Social, Political and Economic
Change, Murdoch University, Perth, Western Australia; Philipe, X, La Lour constitutionnele sud-africaine et ke reglement des confits
poitigues, e Congres francais de droit constitutionnel, Congres de Dijon, 13-16 juin 1896.

"However, Romania introduced the constitutional review before Workd War |, but in Czechoslovakia the respective institute was
introduced for the first time in 1820. The trend to broader enforcement of the constitutional review in Gzecheslovakia was
interrupted by World War Il and the aiready founded institutions failed to become active in practice. After that the constitutional
review was reintroduced in Gzechoslovakia in 1968, but did not become active in practice.

Ses Mavcic, A, /e Slovenian Constitutional review an exception among systems amd experignces in the New Democracies,
Transnational Law Review, Suffolk University Law School, Boston.

“The Presidency of the Supreme Soviet of the Soviet Union; the State Counci of Poland, whers the right of initiative was held by the
General State Attorney. Later such constitutional review hodies were also introduced in Romania (Constitutional Committee with
the Lanstitution of 1863 and in Hungary (with the Lanstitution of 1864). The Gounci for Constitutional Law of Hungary was in charge
of cooperation between other government bodies concerned with the protection of constitutionality and legaiity of all statutes,
decrees and ordinances. The 11 to 17 member councll was elected by the National Assembly out of the deputies and political
personakties. The first Zanstitution of the farmer Democratic Republe of kermanygranted constitutional review jurisdiction to the
so-called Constitutional Committee. Before 1963 in Slovenia the system of protection of constitutionality and legaiity included the
review of rules under the principie of self-review inside the pariiamentary system.
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- The introduction of constitutional review is morecent, arising in general at the end of the
Eighties, along with the development of the denttsaion process in the above states.
Accordingly, the introduction of the institute adrestitutional review brought about a significant

change in the above states where previously therayis question was completely unknotin

"t is possible to summarize the characteristics of constitutional review common to those countries:

- the introduction of a constitutional court as a natural complement to the return or to the foundation of democracy;

- the preferred cheice is for the “western European” model of constitutional review;

- the tendency towards a Court whose main task is to prevent or to deal confiicts among poiitical institutions, rather than to
protect rights against a political power’s abuses;

- the tendency to superimpose each others different ways of access to the Court, different Kinds of judgements and decisions.

(See Pinelli, C., Functions of 2 Lonstitutional Court/Hection of Juoges, Report with the Seminar organised by European Commission
for Democracy through Law in conjunction with the Gonstitutional Gourt of Georgia on Contemporary Problems of Constitutional
Justice, Thilissi, Georgia, 13 December 1996; Pomahac, R, Adminsirative Justice amd the Constitutional Lourt: Practice i
Transformation of Public Law (National Report), Spetses Conference of the European Group of Public Law, Spetses(Greece),
September 1336; Kiokocka, V., New Concepts in the Czech Constitution, separate paper of the Gzech Constitutional Court, Brno,
September 1896; Cepl, \I_ Gillis, M., /7 Transformation of Hearts and Minds in Fastern Furgpe, Report for the Committee on Legal
Affairs and Human Rights of the Parlamentary Assembly of he Gouncil of Europe, Strasbourg, 4 December 1895; Symposium,
Lonstitutional “Refolrtion” i the Ex-Communist Workt- The Ruk of Law, Conference Material and Continuing Legal Education, The
Washington College of Law, American University, September 27, 1996).
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The generally adopted Model of the present coristital review in the respective states has
been the so-called European (Austrian/German, Gemi@l) Model*. Bodies exercising
constitutional review may be a constitutional codft but sometimes (concentrated)
constitutional review has been practiced by thghést ordinary Court in the courlthyor by
some other body empowered for constitutional review

The constitutional review was introduced underedéht circumstances, depending on the
particular national system, but with some commaratteristics:;

- monopoly of constitutional review (specializationconstitutional review), concentration of
power in only one institution, in some systems itdmbined with the power of abrogation of
the statute passed by the Parliant&nt

- the preventative review of acts (primarily int&ional agreements) is characteristic of the
systems developed under the influence of the Freystiem of constitutional revietf.

- the Constitutional Court's interventions on ignainitiative x officig are not a widespread
basis for intervention, but are common in theSEEHySZl;

- jurisdiction of the Constitutional Courts oveetmterpretation of legal rules, or even of the

¥ Based on Keisen's Model of 120, involving the interconnection between the principle of supremacy of the Constitution and the
principie of supremacy of the Pariiament, whereby constitutional matters are dealt with by specialized Constitutional Courts with
specially qualified judges or by regular Supreme Courts or High Courts or their special senates (concentrated constitutional review)
in special proceedings (princpaien. As a rule it is an abstract review, although a review based on particular cases is also possible.
In addition to the 2 swsterioriveview 2 grigrireview is also foreseen. The decisions have an 2772 ammes effect with reference to
the absolute authority of the institution by which they are taken.

"The Constitutional Courts: Albania, Belarus, Bulgaria, The Republic of Bosnia and Herzegovina, Czech Republic, Croatia, Latvia, FRY,
Hungary, Lithuania, Macedonia, Moldavia, Montenegro/FRY, Poland, Romania, Russia (with the Member States: Yakutia(Sakha),
Adigea, Baskiria, Buryatia, Dagestan, Irkutska Oblast, Karelia, Kabardino-Balkar Republic, Koma, Northern Ossetia, Tatarstan,
Tuba) Serbia/FRY, Slovakia, Slovenia, Ukraine, Kyrghyzia, Georgia, The Serbian Republic of Bosnia and Herzegovina, Tadjkistan,
Kazahstan, Uzbekistan, Azerbaijan, Armenia.

practising of (concentrated) constitutional review within the power of the highest reguiar Court in the country: Estonia (the
constitutional chamber).

®gther forms of the constitutional review: Turkmenistan.
g9 Poland, Romania.

20 Bglarus [statutes and other regulations as wel, Estonia (statutes as well, Russia (statutes as welD, Bulgaria, Lithuania, Hungary
(statutes as welD, Moldavia (constitutional provisions as welD, Georgia, Tadjkistan, Kazahstan (statutes as well, Romania
(statutes and other regulations as well), Ukraine; Azerbaijan, Armenia, Buryatia/Russia, Dagestan/Russia, Karelia/Russia. The
Slovak system on the other hand expiicitly excludes the possibiiity of preventative review, but the northern 0ssetian system, on
other hand, includes the preventative review of statutes and regulations.

Abania, Hungary, Moldavia, Poland, Romania, sometimes even in the form of the legislative initiative of the Constitutional Court
(Russian Member States Yakutia, Bashkiria, Adigea, Buryatia, Karelia, Dagestan, Kabardino-Balkar Republic, Koma, Northern 0ssetia,
Tatarstan, Tuba).
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statutes”’, mostly on the constitutional level, are presenthese system, though less
established in the world;

- in some systems the status of legitimate pestids awarded exclusively to government
bodies 2*, however, elsewhere, the individual citizéh may also have access to the
Constitutional Courf®.

2. Arabian states have not developed any constitutional/judicialieay except insofar as
following the concentrated model (Egypt, formerglr&yria, Yemen) or the French model
(Algeria, Morocco) or in particular forms (Tuniskwait).

3. African constitutionalism shows certain specific features. Some states deslared a new
constitutional system on the advent of independeatigers have started their independent
development without any (written) Constitution ahdy adopted it subsequently. The political
development of constitutionality in Africa often g3&s for less stable, mostly due to the
influence of manyoups d'étand the decisions of the supreme political arldary bodies.
Sometimes the decisions by these bodies broughit dbe suspension of the constitutional
system or at least a disrespect for the Constituitio practice. Accordingly, many African
constitutional systems include the following chésdstics: relatively short duration of the
Constitution and its temporary nature; frequent sraderial constitutional changes; temporary
suspensions of normal constitutional mechanismsimnts turn of human rights in view of
declarations of martial law , which is in many aaaticipated by the Constitutions themselves;
a contrast between the constitutional text andahdegal and constitutional practice. At the
same time modern African legal theory states thatamparison with civil constitutional
systems, in practice military regimes were oftenranmtolerant to judicial protection of
constitutional rights.

From the point of view of constitutional review & is interesting because of the lavgeiety
of systems.

With reference to the influences of foreign legatems, African systems of constitutional review t& classified as
follows:

“pland, Azerbaijan, Dagestan/Russia.

Amania, Bulgaria, Hungary, Russia, Slovakia, Moldavia, Kyrghyzia, Kazahstan, Uzbekistan, Azerbajian, YakutialSakha)/Russia,
Bashkiria/Russia, Adigea/Russia, Buryatia/Russia, Dapestan/Russia, Irkutska Oblast/Russia, Koma/Russia.

MByigaria, Lithuania, Poland, Romania, Azerbaiian, Armenia

SMavcic, A, 77ie Litizen as an Applcant Befors the Constitutional Gourt Report with the Seminar organized by European Commission
for Democracy through Law in conjunction with the Constitutional Court of Georgia on Contemporary Problems of Constitutional
Justice, Thilissi, Georgia, 1-3 December 1896.

%kipgt of all Abania, Slovenia, Montenegro/FRY, Slovakia, Czech Republic, Georgia, Macedonia, Bosnia, Croatia, Russia, Hungary,
Kyrghyzia, Moldavia, Ukraine, FRY, Azerbaijan, Uzbekistan, Bashkiria/Russia, Buryatia/Russia, Adige/Russia, Kabardino-Bakar
Republic/Russia, Dagestan/Russia, Karelia/Russia, Koma/Russia.
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a) FRANCOPHONEAFRICA

In this area constitutional review was most ofteimoduced under the influence of the French moflél9d8 Conseil
Constitutionnel Constitutional Council). In compliance with theench legal tradition constitutional review is enthe
jurisdiction of the special Constitutional senatesthe Supreme Court) chambres Constitutionnelle®©n the other
hand, a certain number of systems were developdéruhe effect of the so-called European model &bstrian
Constitutional Court of 1919 and the German Caurtiibal Court of 1951).

A few states established their first constitutiorliew systems immediately after their independencl959°. Many
states assumed (or introduced anew) the same arssystems into their recent ConstituticfisCameroon used to
entrust the implementation of the protection of¢bastitutional system to Federal Courts. Thedestaere followed by
Morocco which, with theConstitution of 7 March 1962ntroduced the Constitutional Senate with therS8oue Court,
whereas the thehunisianandAlgerian Constitutionslid not know any constitutional review.

Numerous Francophone states developed the coiustéliteview in a concentrated form, they lefovier to a single
body (although in certain cases at the beginnintp@findependent development of the legal systésrdiiew did not
existf®.

In certain Francophone states constitutional reweag practiced by the ordinary Courts as one af #pecialized
jurisdictions, or by the Supreme Court as an itegrstitution (Senegal, Cameroon, Zaire, Comosjhrough a
special senate (Morocco-later Constitutional Cduafter the French model, Ivory Coast, Gabon, Tdgaundi) or
through a Constitutional Department (Mali) of thgp&me Court. In individual cases this function wagformed jointly
by the united supreme instance of ordinary justiog the Supreme Court and the Court of Appeal ({lay Some of
these states initially introduced autonomous anekiap institution of constitutional review (formeonstitutional
Council in the Central African Republic and Constiinal Court in Zaire); subsequently it was repthdy a
corresponding new power of the highest ordinaryrGatthe State.

Another group of Francophone African states cokerjtrisdictions where the constitutional revieve laways been
institutionally separated from the ordinary justizel falls accordingly under the power of the Citutginal Court as an
independent institutiore(g. Madagascar, Congo).

b) ANGLOPHONEAFRICA

It is characteristic of Anglophone African statémtt they have not assumed the British system withwritten
Constitution and without constitutional review, lwather followed the American system of judicialiesv. As a matter
of fact, upon their independence, many Anglophdates have adopted written Constitutf3ns

Some of these statesg.Zambia and Malawi, have adopted the American systgudicial review (the so-called system
of diffuse review), which means that review falfeler the power of each judge and each Court -iorthye hierarchy of
decision-making the uniformity of interpretationtbe Constitution is secured by the authority @ tfational Supreme
Court.

On the other hand, there are other countries wihapite of the adopted tradition of Common Law exyst have

pahomey - now Benin, Upper Voita - now Burkina Faso, Mali, Mauritania, Niger, Sutan, Gabon, Chad

ZMadagascar, Central African Republic, Congo, Ivory Coast, Dahomey - now Benin, Gabon, Senegal, Chad, Upper Voita - now Burkina
Faso, Mall, Togo

2 Senegal, Ivory Coast, Gabon, Mali, Central African Republic, Comoros, Mauritania, Moroceo, Togo, Cameroon

3 g4 Botswana, Gambia, Ghana, Kenya, Lesotho, Malawi, Mauritius, Nigeria, Uganda, Seychelies, Sierra Leone, Swazi, Tanzania,
Zambia and Zimbabwe
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authorized a single government body for constihél review (concentrated system of constitutiorealiew in
agreement with the Common Law system). This seersldw that in principle the concentrated systerooftitutional
review (contrary to the American diffuse systemiiag incompatible with the Common Law system. Thithe example
of Ugasr;iia, in which th&966 Constitutiorgave the Supreme Court the exclusive jurisdictiover the constitutional
matters™.

Most of the above states have also followed the laae model and have adopted their Bills of Rightarticular the
former African states of Commonwealth - Tanzanignya in Zambia have adopted the American system of
constitutional review with the special emphasidt@nprotection of constitutional rights and freedoifhey reduced the
possibility of abuse of human rights through thpeal to the Supreme Codift According to the data available it is not
possible to establish how this legal protection waforced in practice, although the mere existeridhis possibility
represents an important fact, depending on thescedpr independence of the judiciary in a paricubtate and the
particular legal system to which extent it presefirRule of Law."

It is less known that in these States the humdngtigrotection system, resulting from teropean Convention for the
Protection of Human Rights and Fundamental Freedoimé November 1950, was established already poidheir
independence. The provisions of the above Conventiere in force in numerous African States dueht fact that
Great Britain profited from the possibility of tliextension Clause from Article 63 of tliropean Convention for the
Protection of Human Rights and Fundamental Freedamd since 23 October 1953 enforced the validitythef
Convention including its first Protocol of 20 Mar&B53 also on the African territories under Brit&lvereignty, among
others in particular in Tanganyika and ZanzibarotJpcquiring independence some of these AfricareStacluded the
catalogue of rights from thieuropean Convention on Protection of Human Right$ Fundamental Freedondirectly
into their Constitutions, such as Nigeria with @enstitution on Proclamation of Independefitéctober 1960).

A special phenomenon is evident in the system ef dbnstitutional review in Mauritius. It is the salled New
Commonwealth model (Mauritius) and it cannot bessiféed either under the American or under the gean model.
This model is characterized by concentrated cattistital review under the jurisdiction of the Supee@ourt consisting
of regular judges regularly appointed; as a ruieviolves the preventative review and the consglfunction of the
Supreme Court, although repressive review is atssiple. Another special feature is that the dessihave amerga

omneffect.

¢) LUSOPHONEAFRICA

Upon acquiring independence Mozambique and Angmlandt introduce constitutional review after thertBguese
model (also due to the then socialist politicalterys supposedly not compatible with the institutecofstitutional
review), although the theonstitution of Mozambiqugpecified the Supreme Court as the guarantoreofebpect of the
Constitution the statutes and other legislative measures.n&meConstitution of Mozambique of 2 November 1990
established an independent body of constitutiomdkw, Constitutional Council (Articles 180 throufjB4) with broad
powers, whereby the circle of petitioners for citabnal review (standing) was reserved to thehb& government
bodies only. Further, the neBonstitution of Angolddraft of April 1990) anticipates the foundatiointtee Constitutional
Court with jurisdiction to discuss and to assess(tin)constitutionality and (il)legality of the sites and other legal
measures if they are in break of constitutionaigples (Para. 2 of Article 65).

The Portuguese Constitution of 2 April 1908ly partly served as a model to @enstitutions of Cape Verde, Guinea
BissaoandSao Tome and Princip& All three countries introduced a specific systmilar to the constitutional review

%Article 853; similarly in Ghana and its 1960 Znstitutions (Article 42) and of 1969 (Article 106). In Article 2 of the 1963 Constitution
it even gave standing to the individual to address the Supreme Court and request constitutional review, whereas pursuant to the
modification of the 4979 Lonstitutionit explicitly specified that the Supreme Court should have an original and exclusive power to
implement the constitutional review

para. 4 of Article 30 of the Lanstitution of Tanzanis Article 84 of the Lanstitution of Kenya Article 42 of the Lanstitution of
Mierizand Article 29 of the Lanstitution of Zamia

Republica Cape Verde [ Lanstitution of 7 Octaber 980 amended 2 February 1881, Republica Guinea Bissao (£anstitution of 16 May
1664 and Republica Sao Tome and Principe (Lanstitution of & November 1575 amended for the last time by the Zanstitutional
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% In principle the (ordinary) Courts are empowenetito apply statutes in break of #enstitution An ordinary Court,
the attorney general or some other government Isoegtitled to submit to the Parliament the regfesconstitutional
review of the particular law allegedly in breaktb& Constitution accordingly, constitutional review is performeg &
political (legislative) body. The decisions of tRarliament have aerga omnesffect and are published in the official
gazette.

d) HISPANOPHONEAFRICA

The Constitution of Equatorial Guingan force since 15 August 1982, specifies thatNagonal Council as the supreme
collective government body has jurisdiction to deeith constitutional matters, including: concerntiwithe
constitutionality of statutes and measures takerthigir implementation; authentic interpretationtiod respective laws;
review of the presidential elections; review of {fi@capacity of the President of the Republic tfee performance of
his/her task.

€) SOME COUNTRIES WITH THELONGESTSTATE TRADITION

Though Liberia ranks among the oldest independ&nitan states, they, despite of its state and titotienal tradition,
introduced no constitutional review. Thé&erian Constitution of 26 July 184@vith Amendments of 19b%loes not
anticipate any constitutional review of statutesitier did theEthiopian Constitution of 4 November 1988y
constitutional review, whereas the n@snstitution of 1994ntroduced the Constitutional Court, surprisinfgiifowing
even the example of the European model, althougpegific circumstances of supremacy of the Padidrthe decisions
by the Constitutional Court must be approved byRhdiament.

4. Despite politically unstableongtitutional systems in Asian countries the institute of
constitutional/judicial review has been or is knowrihe following states: Bangladesh, Brunei,
Philippines, Hong Kong, India, Indonesia, Japanin&hTaiwan, South Korea, North Korea,
Malaysia, Mongolia, Nepal, Pakistan, Papua New Eajitsingapore, Sri Lanka, Thailand and
Vietnam.

Constitutional systems of the above states wetaen€ed by various foreign legal systems.
Thus the Soviet model influenced China, North Kared Vietnam. Certain states reflect the
influence of the American system (Japan, Indiajividual legal systems contain the elements
of German, Swiss and French system (also Japamaiiairhailand, South Korea), somewhere
even the elements of Dutch system (Indonesia, &nkd). The greatest contribution of the
American system to the development of legal sysiamsian states is, however, evident in the
adoption of the principle of the independence dfgiary in many of these systems, relating to
the constitutional review of statutes and otheallageasures. The function of constitutional
review is most developed in India, Japan, Philippiand in South Korea. The development of
individual systems was also influenced by the Indigstem; under its effect the constitutional
review developed in Malaysia, Singapore and irL&nka.

Statute No. 7/80 of October 1990).

3 Articles 80 through 82 of the Lanstitution of the Lape Verde, Article 88 of the Lonstitution of the Guinea Bissae, Article 11 of the
Lonstitution of the Sao Tome amd Privcipe
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Asian states include the following main modelsaistitutional review:

- THE AMERICAN MODEL has been adopted for the appellate review in pleific proceedings
relating to the constitutionality of statutes ambininistrative measures within the scope of the
general rules of proceedings; such model of diffjud&ial review was above all adopted by the
former and by the existing Commonwealth statesig|nBangladesh, Philippines, Hong Kong
(until 1 July 1997), Malaysia, Nepal, Pakistan,gajpore). This system has also been adopted
by Japan;

- the so-called EROPEAN ORAUSTRIAN MODEL, used for review of constitutionality of statutes
in special proceedings of special Constitutionali®ois less widespread on the territory of
Asia (South Korea, Mongolia, Sri Lanka, Thailand);

- MIXED SYSTEMS with elements of Continental and Common Law sy<ieaionesia, Taiwan);

- SPECIFIC SYSTEMS OF CONSTITUTIONAL REVIEWBrunei, China, Hong Kong as a special
Administrative Territory of China (after 1 July 199 North Korea, Vietnam), where the
function of constitutional review is performed poednantly by the Parliament or certain
parliamentary body.

5. Constitutional justice of different effect aldeveloped in theountries of Central and
South America. It is based on a rather rich tradition of congiinalism in some States.

There are the four main systems of constitutioenlemv:

a) THE AMERICAN OR DIFFUSE MODELIs the most widespread model where all Courtsn fiioe
lowest to the highest, review the constitutionabfystatutes and administrative measures in
specific proceedings using the common procedur@srun the diffuse system decisions
generally take effect inter partes only. As a rule, the Court decision concerning the
unconstitutionality of a statute is retrospective,ex tunc(with pro praeteritoconsequences).

The American system of judicial review has influetiaumerous states of Central and South
America, which adopted it already in 19th Centliyese were mainly the states with a federal
state syster™ In some states this system has been subsequenéipded and corrected
through the parallel introduction of the Europeasdsi; in such cases we refer to it as a "mixed
systems," known today in Brazil, Ecuador, Guatemn@blombia, Peru and Venezuela.

% Originally this system was adopted by Mexico (1857), Venezuela (1858), Argentina (Constitutions of 1853, 1860 and 1863), Brazil
(1890) and subsequently aiso by former British colonies of Central America (Barbados, Guyana, Jamaica, Trinidad and Tobago).
Further it was adopted by some states with short federal experiences such as Golombia (1850), or by a few states irrespective of
the form of the state system such as the Dominican Republic (1844) where this system has been preserved to the present day.



-17-

The characteristics of the Central and South Araari@riant of this system are as follows: all
judges and Courts have constitutional/judicial eewvijurisdiction; in the pure systems the
standing has been reserved for (ordinary) Courlg olecisions haventer parteseffect; the
contents of the decision is in fact the findinge statute is declared null and void (the principle
of nullity of an unconstitutional state regulatipwjth ex tuncand/orpro-praeteritoeffect.

The systems with American model of judicial reviemCentral and South America are further
characterized by themparoproceedings. In Argentinamparoit was established in 1853 by
the Federal Constitutionbut in practice the Supreme Court began to éeits powers as late
as in 1860. Mexico was the first to introduce it ®rrebruary 1857 and readopted it in the
Constitution of 5 February 1910n the Mexican model themparo proceedings were also
introduced by other staté%

b) THE EUROPEAN ORAUSTRIAN (OR CONCENTRATED MODEL), adopted by the Constitutional
Courts specialized for review of constitutionalif statutes in special proceedings, is less
widespread. In such a system the decisions of enstitutional review body have arga
omneseffect. There the constitutional review bodieslalecthe unconstitutional statute as
abrogated. The decision haseannunceffect withpro futuroconsequencese. the abrogation
takes effect only at the moment when the decisioabrogation has been taken by the Court.
There is a characteristic feature that in somestite concentrated system exists in parallel to
the diffuse system (Brazil, Ecuador, Guatemala,o@bia, Peru and Venezuela). Exclusive
power for constitutional review is reserved eitf@r the Supreme Court (Panama, Uruguay,
Paraguay) for a special senate of the Supreme Qoosta Rica) or for the Constitutional Court
(Chile, Argentinean Province of Tucuman). Consiugrthe fact that the introduction of
constitutional/judicial review is usually relatezlthe democratisation process in a specific state,
it is worth while mentioning the example of Argewatj where this transformation process of the
social and legal system started on the level oWipoe (proved by the introduction of
constitutional protection of human rights into widual provincial Constitutions or even by the
above example of establishment of the Constituti@oart in the Province of Tucuman).

c) Some countries have @aIXED, I.E. DIFFUSE AND CONCENTRATED SYSTEM OF
CONSTITUTIONAL/JUDICIAL REVIEW, e.g. Brazil, Ecuador, Guatemala, Colombia, Peru and
Venezuela. Most often these states have modifiedtiginal diffuse system by adapting it to
the respective circumstancesg, Argentina and in particular Mexico with its spécitiicio de
amparoas a form of constitutional complaint). Accordingtoncentrated and diffuse system of
constitutional/judicial review may coexist in thense state.

3% g7 Guatemala (Lanstitution of 1965amd Ampare Actof 3 May 1966), Honduras (Lanstitution of Jamuary 1882and Ampars Actof 14
April 1936, amended in February 1882) and Nicaragua (Lanstitution of 20 July 1678, together with the Statute of Rights and
Guarantgesof 21 August 1978 and Ampars Actof 28 May 1980).
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Mixed systems are characterized by popular comip{aatio populari3 which was introduced
by the certain Statéd,

d) OTHER SYSTEMS OFCONSTITUTIONAL REVIEW

A special system of constitutional review is knawrCuba where according to tl®nstitution
of 24 February 197@he power for constitutional review has been ghibg the National
Assembly (legislative body).

D Systems of Congtitutional Review in Countries with the Federal
Structure of State

Constitutional justice in the proper sense of tleedytaken however from the theoretical point
of view, could develop only when instead of thengile of sovereignty of Parliameffthere
prevailed the idea of supremacy of the Constitutiaand constitutional review is performed by
a special body, independent of the legislative executive powet’ Such approaches were
characteristic for the development after World Wa0n the other hand, constitutional justice
also involves the principle of vertical separatidmpowers. It emerged in federal states, whereby
constitutional justice was supposed to exert sugiervover the federal Legislature in relation
to Member States. In Austria and Switzerland, thentries with the tradition in the field of the
constitutional review, was the respective body, @wvgyed for the constitutional review,
introduced only on the federal level. On other handsermany the constitutional review was
introduced on the federal level as well as on ¢vellof the Member states. Similar system was
introduced in the former Yugoslavia (1963), as wasllin Slovenia and other Member States of
the former Yugoslavia (1963). After introduction adnstitutional review on the federal level
the constitutional review has been adopting in Ruafier 1990 also by the Member States of
the Russian Federation. The structure of congiitatireview on the federal as well as on the
level of Member States is still preserved in thespnt Federal Republic of Yugoslavia and in
Bosnia and Herzegovina. Certain special posticgorded to Argentina where the process of
democratic transformation in a Federal State diesteloped in its units marked with the gradual

¥ g Colombia (Lanstitution of 961 Act No. 86 of 1936 and Decrae No. 432 of 1969, \lenezuela (Lanstitution of 1961 the Supreme
Lourt Act of 30 July 1876), Panama (Lanstitution of 1672, as amended in 1983; Lonstitutional Complaint Act of 24 October 1856), H
Salvador (Lanstitution of 8/1/1862 Constitutional Procesdings Act of 14 January 1960), as well as Brazil [ Zanstitution of 1967, as
amended in 1969 and Azf Mo, 4717 of 21 June 1963; a certain form of popular complaint (222 popular’) exists also in some
Argentinean Provinces (Chaco, Neuquen, Santiago del Estero) and Costa Rica (hased on the Zid Proceedings Ladgof 25 January 1833,
as amended on 23 December 1937).

Swhers the representative body itself decides on the constitutionality of its laws
whersunder the Constitution is the basis and the source of all state power

% not by the Parliament itself, but either by the regular courts or by a special body, such as the Constitutional Court or some other
body
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increasing introduction of elements of constitusibmeview of different intensity by the
individual provinces (Tucuman).

Such structure of constitutional review was nobmdd in the former Czechoslovak Republic;
there the Constitutional Court was established onlthe federal level. In spite of the efforts in
Kwazulu-Natal the constitutional review was createdy on the level of the South African
Federal State. Some other federations did not attieptonstitutional review on the level of
Member States, e.g. U.S.A, Canada, Brazil, Indibere the respective function has been
provided by the Supreme Court. In Hong Kong asexiap Administrative Territory of China
(after 1 July 1997) a specific system of constitai review was introduced, where the function
of constitutional review is performed predominariily the Parliament (the National Peoples
Congress) and/or certain parliamentary body (thes@oitional Committee). In Switzerland the
Federal Court cannot evaluate federal statutesergiy binding resolutions and ratified
international agreements (the principle of suprgnuacthe federal level), while in cantons the
constitutional review was not introduced. On othand, some Constitutional Courts are
empowered to decide on the conformity of he Cantstits of specific State Regions with the
(main) State Constitutiore(g, Georgia as regards to the Abkhasian territoryhdlistan as
regards to the territory of the Karakalpakstan).

Germany

The first integral system of constitutional review the federal level as well as on the level of
Member States was introduced in Germany. Beside Rbderal Constitutional Court
(Bundesverfassungsgerighihe Member Stated.dende) established their own Constitutional
Courts. Their titles are sometimes "the Constihalo Court (Verfassungsgerichtshof)"
sometimes "the State Coy8taatsgerichtshof)’All Member States except Schleswig-Holstein
adopted the constitutional review. At the begignihe Province of Berlin did not establish
such Court in spite of respective basic provisionghe Berlin Constitution. In addition, the
Federal Constitutional Court developed a certamitéid system of legal protection as regards to
the Berlin Province. However, the Constitutiona@mf Berlin was finally established by the
Constitutional Court Act of 8 November 1990he Province Schleswig-Holstein on other hand
under the Federal Constitution transferred thetfanmf constitutional review to the Federal
Constitutional Court. In addition, th@onstitution of Schleswig-Holsteimlid not foresee the
Provincial Constitutional Couitl. Until 1993, among the five new German Member &Stat
only Sachsen, Sachsen-Anhalt and Brandenburg imteztl the constitutional revieW.
However, the constitutional review was not intraehlién all German Member States with the
same intensity. Some of the most famous CourtseisConstitutional Court of Bavaria with its
seat in Munich, because of its tradition. As a araif fact. the constitutional review in Bavaria
has its roots in the Bavarian Constitutions oM&gch 1850 and of 1919.

The Provincial Constitutional Courts were estalgién the following German Provinces:

Y SeePestalozza, C. Verfassungsprozessrecht Muenchen, C.1. Beck'sche Veriagshuchhandiung, 1991, p. 372-377.

SeeSchiaiach, K., Jas Bundesverfassungsgerici, Muenchen, G.H. Becksche Verlagshuchhandiung, 1894, p. 72.
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- Baden-Wuerttemberg (the seat in Stuttgart);
- Bayern (the seat in Munchen);

- Berlin (the seat in Berlin);

- Bremen (the seat in Bremen);

- Hamburg (the seat in Hamburg);

- Hessen (the seat in Wiesbaden);

- Niedersachsen (the seat in Buckeburg);

- Nordrhein-Westfalen (the seat in Muenster);
- Rheinland-Pfalz (the seat in Koblenz);

- Saarland (the seat in Saarbrucken).

The powers of the Constitutional Courts did nokofelany common model, so there are some
differences between present Constitutional Coufts. addition, between the Federal
Constitutional Court and Provincial Constitutio@urts the powers are separated with regard
to the principles which represent the general gieuof separation of powers between the
Federal State and the Member States. Accordingly, Federal Constitutional Court is
empowered to decide in all cases of federal domistnality (in conformity with the Federal
Constitution), while the Constitutional Courts bétMember States are empowered to decide in
the case of the Provincial constitutionality (omyconformity with the Provincial Constitution).
However, both proceedings can be simultaneous aradlgl if the same regulation is concerned
(law). Therefore both Courts (the Federal and tlowiRcial) shall coordinate their proceedings.
As a rule, the freedom of decision making in sissdués as "foreign” law is limited, provided
that the competent Constitutional Court has alredehided the case widgrga omnesffect.
Thus, the Provincial Constitutional Court is bounydthe decision of the Federal Constitutional
Court in case of a matter of Federal constitutidaal whereas on the other hand the Federal
Constitutional Court is bound by the decision dfeatain Provincial Constitutional Court in
case of a matter of Provincial constitutional lawlhe relationship between the Federal
Constitutional Court and the Constitutional Codrthe Member State is expressly determined
not only in the German system but also in someraysemsd.g.FRY).

Russian Federation

The respective topic will be presented by someiapegports. However, | would only like to
mention that in the Russian Federation the Cotistital Courts of Member States were
established beside the Federal Constitutional Ca\dligea (the seat in Mojkop); Baskhiria (the
seat in Ufa); Buryatia (the seat in Ulan-Ude); DBage (the seat in Maha_kala); Irkutska Oblast
(the seat in Irkutsk); Yakutia/Sakha (the seat akifsk); Karelia (the seat in Petrozavodsk);
Kabardino/Balkar Republic (the seat in Nal_ik); Kanfthe seat in Siktivkar); Northern Ossetia
(the seat in Vladikavkaz); Tatarstan (the se#aman) and Tuba (the seat in Kizil).

Argentina

Argentina adopted the constitutional review onftderal level following the American model
(the so-called system ofcidentercontrol and/or the system of diffuse or indiremhstitutional

control). On the other hand, some Argentinean Ro®d have introduced a mixed
constitutional review system, in particular as rdgathe new regulation of 1957 in the
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Provinces of Chaco, Chubut, Formosa, Neuquen amdN&jro.

The system of the constitutional control is based\dicles 31 and 100 of th@onstitutionof 1
May 1853 (with Amendments from 1860, 1866, 189&71and 1994). With reference to the
prevailing system each judge is empowered, irrdiygeof his instance, to evaluate disputable
conformity of law and administrative act with therGtitution. The constitutional review is
exclusively reserved for the judiciary. The deaisidake effecex tuncand, naturallyjnter
partes

The habeas corpuproceedings are possible; a complaint of this kisnslipposed to protect the
right to Personal Liberty (Article 18 of tl@onstitutior). Exclusive power for deciding on this
complaint is reserved for the criminal judge, hoarewith limitation to deciding on act and
facts where violation of fundamental constitutionights is involved. Th@mparois regulated
by theLey nacional sobre Ley de Ampabl8 October 1966.

Another type of proceedings includes specific potd@ complaint Yecurso de ampardt was
introduced pursuant to the decisions of the Argeain Supreme Court from 1957 (#hegel

Siri Case) and from 1958, on the example of #&mparo complaint in Mexico and in certain
other Central American countries as well as in Brazhere a such complaint is referred to us
the mandado de seguranc®/ith therecurso de amparthe protection of rights was extended
from the habeas corpugrelating to the right of Personal Liberty) alsw all other rights
guaranteed by the nation@lonstitution Deciding on such complaint is also subject to the
decision of each judge.

On the federal level there are also foreseen theepof the Supreme Court to settle the
jurisdictional disputes between judges of differeravinces or judges of federal and provincial
level according to specific proceedings.

The constitutional review in Argentinean Proviniseas follows:

- the constitutional complaint against the law befthe highest provincial Court (only in the
Provinces of Buenos Aires, La Rioja, Chaco, Neugterire Rios, Santiago del Estero, Rio
Negro);

- habeas corpusin all provinces, provided that the case is stutbje the decision of each
criminal judge;

- amparq in all provinces, provided that the case is sulije the decision of each judge. In
this case the Province of Tucuman, however, aatieithe power of the Constitutional Court.
With reference to theamparothe Province of Tucuman anticipate the possibiityabstract
constitutional review(Para. 4 of Article 22 of tBenstitutior);

- the jurisdictional disputes between municipaditie a specific province, which are subject to
the decision of the Provincial Supreme Court.

The abstract constitutional review follows only #tecalledncidenterproceedings.

The Constitutionof the Province of Tucuman of 28 April 1990 esttidd the Constitutional
Court on the European moddiripunal Consituciongl Its power is limited to the provincial
legislation. The Constitutional Court is declarsedlae supreme protector of t8enstitution in
particular in cases of its violatioe.§, impeachment, Article 5, Para. 1 of Article 133tloé¢
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Constitutior). TheConstitutionenvisages thamparoas a means of protection of constitutional
rights before the Constitutional Court (Article 22 the Constitutior). The five member
Constitutional Court is empowered for repressivatralst constitutional review of laws and by-
laws (Para. 1 of Article 134 of ti@onstitutior), for repressive abstract constitutional review of
draft laws and draft by-laws (Para. 2 of ArticB4lof theConstitutior), for review of elections
of members of the Provincial legislative body (P&af Article 134 of theConstitutior), for
deciding on charges against State officers in ohs®lation of theConstitution(Article 5 and
Para. 4 of Article 134 of th€onstitutior) and for settlement of jurisdictional disputeswmezn
legislative and executive bodies of the Provinawken Provincial courts, municipal bodies,
between the Province and municipalities as webbetaseen municipalities themselves (Para. 5
of Article 134 of theConstitutior).

Former SFRY and Present FR of Yugodsavia

Before 1963 the Yugoslav system of protection aistitutionality and legality included the
review of constitutionality and legality of rulesder the principle of self-review inside the
parliamentary system. Authors of the project ofadtiction of constitutional review came to
the conclusion that this review lacked efficienegéuse - in so far as it was practiced - it was
mainly oriented to conformity of the policy expsed in some rules and less to legality in the
literal meaning. As far as the latter is conceritedas too tolerant and therefore inefficient.
This was the reason for the search for a new fdrsoltion of these problems. The practice,
however, revealed that legislative and executivdidsowere, mainly for objective reasons,
unable to review the constitutionality and legatifithe rules objectively and critically, because
they were themselves their authors.

The experiences from elsewhere in the world prahiedsame - it was a period of many new
constitutional review systems. On these ground&# generally believed that the protection of
constitutionality and legality of rules would favospecial autonomous bodies, independent of
the legislative and executive powers. In this memaore and more states introduced special
bodies of constitutional review, especially Comsititnal Courts, whereof the main task was to
evaluate the conformity of legal rules with the €untion as well as the abrogation and
annulment of the unconstitutional or illegal rul&ich decision taken by the Constitutional
Court actually has the power of Law, because & against everybody to whom the provision,
eliminated by the Constitutional Court, refers;réigy it encroaches upon the sphere of the
Legislature or other measure-imposing subject. ingpthe decision-making on such disputes to
a third, neutral, body which is supposed to pasdatision mainly with reference to the reasons
based on the constitutional law and after certaatgedings before the Constitutional Court,
actually involves depolitisation of such disputewl aepresents an obstacle to arbitrariness,
which is in the interest of stabilisation of thgdésystem. Constitutional review was expected
to contribute to faster and more efficient elimioatof unconstitutional and illegal phenomena
and negative tendencies; at the same time it shotroduce more democratic methods and
flexibility at solving such problems. If such furmrt was performed by government bodies, they
would, according to the then belief, not only dedh the problems of legality, but would also
impose themselves as an eager political factor.

Hence, this all led to the introduction of speciahstitutional bodies, whereof the constitutional
review would limit on the field of legislative, amartly also executive, power and which would
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be above all political supervision bodies of speyiee, including various additional, distinctly
judicial, powers, along with the basic power of titational review of statutes. According to
the intention of the the@onstitution the new Constitutional Courts were supposed taga
part of the parliamentary system and not as claisgidlicial bodies such as might also be
inferred from the name itself. This, however, dimt mean that the decision-making of the
Constitutional Courts could be identified with tegislative function. The then theory on the
constitutional law, however, did not accept thedéals view whereunder the decision taken by
the Constitutional Court relating to the constdnotlity of statute is actually a legislative
function, but rather considered that in such chsedecision taken by the Constitutional Court
shall be understood as an individual act rathen thageneral act. On introduction of
constitutional justice the political aspect of dimsonality and legality was attributed great
importance. At the same time Constitutional Cosinisuld impose the least possible restrictions
on the method of their operation, at preparationglécisions, discussion and decision-making
(except for the basic rules of procedure specifigdhe law). At that Constitutional Courts
depended on the applications lodged by petitiooepsoponents.

The Federal Constitution 1962is well as theConstitutionsof former Member States 1963
introduced the constitutional review on the fedasalvell as on the level of Member States. The
Constitution of the Republic of Slovenia of 1968ficial Gazette SRS, No. 10/63) envisaged
the first Member State Constitutional Cotirt

This was an additional powerful reason for theoidtiction of Constitutional Courts into the
Federaland Member Stat€onstitutionsof former Yugoslavia in 1963, including t&éovenian
Constitution It was a new institute the protection of constituality and legality protection not
existing in the former constitutional system: then€titutional Court as independent body with
precisely specified powers in the field of consiatmality and legality protection, a special body
in addition to the bodies of parliamentary systemtbe narrow sense of the word and in
addition to the already existing bodies within #iystem of regular justice. At the beginning the
constitutional justice was concerned with the dismns about its compatibility with the
principle of unity of powers such as was the legginnciple of the legal system. The actual
turning-point in favour of the introduction of tleenstitutional review in the legal system was
brought about by the positive attitude of the legdpolitical structure to the institute of the
constitutional review in the proceedings precedimgadoption of th€onstitution of 1963In
addition to the Federal Constitutional Court inrgeaof protection of federal constitutionality
there were also established Member State ConstialtiCourts in charge of protection of the
Member State constitutionality; they did not représa different instance in relation to the
Federal Constitutional Couff

“The Lanstitutional Court Act (0fficial Gazette SRS, Nos. 39/63 and 1/64) specified the power of and the proceedings befors the
Constitutional Court; it determined that it should start its activity on 16 February 1964. The Assembly of the SRS elected the first
President and eight judges of the Constitutional Court on & June 1963 (the resolution on their election was published in the Official
Gazette SRS, No. 22/63). The President and the judges were sworn in before the President of the Assembly on 15 February 1964. The
first internal regulation of the Constitutional Court were adopted on 23 February 1965 (Official Gazette SRS, No. 11/65).

“pn practice such relations between Constitutional Courts were not easlly established, which was aiso tue to inadequate and
inaccurate distinction between legisiative powers of the Federation and the Member States and in particular, as then helieved by
the Slovenian Constitutional Court, due to not very reasonable specification of powers of the Federal Constitutional Court. The
constitutional review in both Autonomous Provinces (Vojvedina, Kosovo), introduced in 1972, existed till 1991, when the jurisdiction of
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The Constitution of 1974 reorganized the position and the powersthef Slovenian
Constitutional Court (Official Gazette SRS No. §/#hore detailed provisions on powers and
procedures were defined in tl®nstitutional Court of the Socialist Republic édv@nia Act
(Official Gazette SRS, No. 39/74 and 28/76); nexernal Regulation of the Constitutional
Courtwere also adopted (Official Gazette SRS, No. 10/74

Under Member State Constitutions of 1974 the paf&onstitutional Courts was based on the
separation jurisdiction between the Federation #rel Member States and Autonomous
Provinces; each of these Constitutional Courtsdaetth due institutional independence in
compliance with the powers specified in the coustih of the appropriate level, whereby
Constitutional Courts were in no hierarchical fielatto one another and the Federal
Constitutional Court was not an instance above ro@enstitutional Courts, nor was the
Member State Constitutional Court an instance abBwvevincial Constitutional Courts.

However, the then Federal Constitutional Court empowered to decide on the jurisdictional
disputes between Constitutional Courts of MembateStand/or Autonomous Provinces. The
proceedings before the Constitutional Courts foldwthe rules of procedure adopted by
Constitutional Courts themselves, pursuing the idbat the proceedings before the
Constitutional Court should omit formality and baweratic approach to the benefit of
efficiency and promptness. Therefore, elements raflittonal and contradictory judicial

proceedings were be omitted from the rules of mioce

Accordingly, the Constitutional Courts were eswtiid and their powers were specified in
compliance with theConstitution In individual Member States and Autonomous Proedn
their position and the respective proceedings vedse specified in detail itConstitutional
Court Actsor even in internal regulations that as a rulguli@ed only organisation and internal
operation. Individual Constitutional Courts had ffadent numbers of members. The
constitutional judges were elected by the Parligmethmeir term of office was eight years
without possibility of re-election in the same Codre President of the Constitutional Court
was elected out of the judges for a shorter termoficde, most often for a period of 4 years,
without the possibility of re-election to the sanféice. The judges enjoyed the parliamentary
immunity.

On the one hand stress was laid on the autonomyhenthdependence of the Constitutional
Court, on the other hand the Courts stressed thd fa cooperation with the government
bodies and for the protection of the constitutiimednd legality, because the Constitutional
Court could not be an isolated and closed insituti

This initial period was characterized by a smalmber of applications lodged with the
Constitutional Court (also due to the relatively lnormative power of the Member State); the
individual petitions prevailed. In spite of theagadeas that the powers of Constitutional Courts
should be extended, in particular to electoral £asepeachment, constitutional review of
referendum, preventative constitutional reviewnéinational treaties, or even to constitutional
review of the then citizens' associations, offigiathe opinion was adopted that while the
usefulness of the constitutional judiciary should preserved in the legal system, yet without

the Serbian Constitutional Court was spread over the whole territory of the Member State Republic of Serbia.
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extension of its powers. The Constitutional Coustsould limit themselves to the
constitutionality and legality, whereas all otheesgtions relating to the individual belong to the
sphere of other bodies outside the Constitutiomairts.

The present constitutional review in the FRY hasnbearrying out by the Federal
Constitutional Court and the Constitutional Coudf the Republic of Serbia/FRY and
Montenegro/FRY. TheConstitution of the FRYOfficial Gazette FRY, No. 1/92) and the
Federal Constitutional Court AdOfficial Gazette FRY, No. 36/92) regulate theannigation,
proceedings as well as the powers of the Fedenast@ational Court. Th&onstitution of the
Republic of SerbidOfficial Gazette, No. 1/90) and tiroceedings Before the Constitutional
Court of Serbia and Legal Effect of its Decisionst fOfficial Gazette, No. 32/91), the
Constitution of the Republic of Montened@ifficial Gazette, No. 48/92) and tlmnstitutional
Court of Montenegro A¢Official Gazette, No. 44/75) regulate the orgatits, powers and the
proceedings before the Constitutional Court of bddémber States. The Constitutional Courts
of the Member States are independent against tcFéfueral Constitutional Couff. The
Federal Constitutional Court has not the positibthe highest Court even the position of the
"Supreme Court". The Federal Constitutional Casitamposed from seven members (Para. 1
of Article 2 of theFederal Constitutional Court Actvith a tenure of 2 years. The Powers of the
Federal Constitutional Court under Article 124 toé Federal Constitutiorreflect the relation
between the Federation and Member States. Thedt&amstitutional Court shall decide on:

- conformity of Constitutions of Member States witle Federal Constitutiorfin merituny;

- conformity of laws and by-laws with the FederabnStitution with ratified international
agreements (the unconstitutional law/by-law caaliregated);

- conformity of laws and by-laws of the Member 8tawith the Federal Law (the illegal
law/by-law can be abrogated);

- conformity of other federal regulations with thederal Law;

- conformity of acts and activities of political rpas with the Federal Constitution and the
Federal Law;

- constitutional complaints in relation to violai® of constitutional rights by
individual(personal) acts;

- jurisdictional disputes between the Federal ldied Member States and between Member
States themselves;

- appeals in relation to violations of rights camieg the Federal elections.

Bosnia and Her zegovina *°

1. The Dayton Agreement: The Constitutional Court (Annex 4, Article VI) shbave

appellate jurisdiction over constitutionality issuarising out of a judgment of any other court
in Bosnia and Herzegovina (Article VI para 3 (histmay include human rights disputes (cf.
Article II).

Y SegSrili_, Pravna zastita pred Ustavim sudom Beograd, Slu_beni glasnik, 1883, p. 25.

% Working Document 1CDL - 020/96 prepared by the Secretariat of the Venice Commission of the Council of Europe.
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The Court is to have jurisdiction over issues mef@iby any court in the country on whether a
law, on whose the validity of its decision depensgompatible with th€onstitution with

the European Convention for Human Rights and Fundanmémeedoms and its Protocots
with rules of public international law pertinentdaaourt's decision (Article VI para 3 (c)).

It also has jurisdiction to decide any dispute lestvthe entities that arises under the
Constitutionbetween the Entities (the Federation of Bosniatéeidegovina and the Serbian
Republic of Bosnia) and the central Governmentlatdieen the Entities themselves or
between institutions of Bosnia and Herzegovinauditig the question of compatibility of an
Entities' Constitutiorwith theConstitution of Bosnia and Herzegovi(fticle VI, para. 3

(@)).

The Court is composed from nine members: four ftoenFederation of Bosnia and
Herzegovina, two from the Serbian Republic of Basamd three non-citizens of Bosnia and
Herzegovina or of states, selected by the Presafeéht European court of Human Rights.

2. The Constitution of the Serbian Republic of Bosnia: The Constitutional Court (Article
120 - Article 125) shall decide on:

. conformity of laws, other regulations and geheractments with th€onstitution
. conformity of regulations and general enactmeiitis the law;
. conflict of jurisdiction between agencies ofigative, executive and judicial authorities;
. conflict of jurisdiction between agencies of Republic, region, city and municipality;
. conformity of programmes, statutes and otheeg®renactments of political organisations
with the Constitutionand the law.

U'I-POONH

In accordance withmendment XL])lthe Constitutional Court monitors the constitnébty
and legality by providing the constitutional bodieish opinions and proposals for enacting
laws to ensure "protection of freedoms and rightstazens".

The Constitutional Court may initiate proceedingsconstitutionality and legality itself.
Moreover, anyone "can give an initiative for suchgeedings.

the Court is composed from 7 Judges with a ten@eyears, after which they cannot be
re-elected. The President of the ConstitutionalrCshiall be elected by the National
Assembly for a three- year term, after which hencare re-elected. The proceedings, the
legal effect of its decisions and other questidngsarganisation and work shall be regulated
by law.

3. The Constitution of the Federation of Bosnia and Herzegovina (proposed in the
Washington Agreement of February 1994): The primary functions of the Constitutional
Court (Chapter IV, Section C, Articles 9-13) aredsolve disputes between Cantons;
between any Canton and the Federation Governmetvtebn any Municipality and its
Canton or the Federation Government; and betweaeiritloin any of the institutions of the
Federation Government.
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It determines also on request whether a law ogalagion is in accord with th€onstitution
of the FederationThe Supreme Court, the Human Rights Court orratd@@&l court has an
obligation to submit any doubt whether an appliedal is not in accord with the
Constitutionto the Constitutional Court. Decisions are finadl dinding.

According to thd=ederation ConstitutiofChapter II, A, Article 6) "all courts . . shalply
and conform to the rights and freedoms providetthéninstruments listed iAnnex to the
Federation Constitutioffthis includes th&uropean Convention for Human Rights and
Fundamental Freedoms

The Court is composed from nine Judges.

E Composition/Organisation

Thenumber of judges performing the function of constitutional/judiciaview differs from
state to state, ranging from four (Andorra) or f{f8enegal) to sixteen (Germany). As a rule,
the appointment procedure for the members of thatCdiffers from that for an appointment
of the President. The same applies to the durafidimeir terms of office.

Theterms of office of constitutional judges last between six (Portugal) and twelve years
(Germany) or fifteen years (Kyrghyzia); the averageine years (which is also the case in
Slovenia). The term of office of the members of 8sbian Constitutional Court/FRY as

well as of the Constitutional Court of TatarstargRa is permanent. A term of office that is
too long may be dangerous for the evolution ofiélgal process, whereas too short a term of
office could be detrimental for the continuity ahe authority of the institution, as well as for
the balance of the constitutional case-law. Tangfifgen the principle of independence of
constitutional judges, most systems prescribe tieeglection. There is a variety of examples
of how this is handled: the judges may be haviéeatdnure (USA), they may perform their
functions up to a certain age (the maximum of 7&ryén Austria, Bosnia and Herzegovina,
Kyrghyzia, Tatarstan/Russia and Belgium, 60 yearBadjikistan), or their re-election after a
limited term in office is explicitly excluded (Gesmy, Italy, France). Switzerland, Hungary
and Portugal do envisage the re-election of (ctuigthal) judges, whereas in Spain the
immediate re-election is forbidden. The renewaCohstitutional Courts and the frequency of
appointment of constitutional judges do not coiecith some states the term of office of
constitutional judges expires successively whidults in a successive renewal of a part of
the Constitutional Court (France, Spain, BulgaRamania). The minimum age acceptable
for appointment of a constitutional judge (40 y¢&@specified in Slovenia, Germany and
Belgium, in Georgia (35 years) and in Tadjikis(a0 years).

The influence of government bodies upondhpointment or elections of the

constitutional judges differs from case to case.
The varieties applicable to elections or appointnedrconstitutional judges are as follows:

1. THE APPOINTMENTBASED SYsSTEMS (Without Participation of a Representative Body)France three members of
the Constitutional Council are appointed by thesRient of the Republic, three by the PresidenhefNational
Assembly and three by the President of the Selraiapan, Sweden and in many African states with
constitutional/judicial review judges (of the Sumee Court) are appointed exclusively by the govemtma
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Denmark, Ireland, Turkey, USA, South Africa, Cyparsl Senegal constitutional judges are exclusiappointed by
the state sovereign or by the chief of the statéhé Argentinean Province of Tucuman one parbofttutional
judges are appointed by an electoral body compok#te judges of the Supreme Court and the reiteofudges are
appointed by the executive power.

2. THEELECTION BASED SYSTEMS. As a rule Parliaments exercise greater influarmen the elections of
constitutional judges as compared to the electidjsdges of the ordinary Courts. In Germany, Stoae
Switzerland, Belgium, Croatia, Estonia, Liechtemstkithuania, FRY, Montenegro/FRY, Serbia/FRY, I9an
Republic of Bosnia, Bosnia and Herzegovina, Hungdamibia, Uzbekistan, Azerbaijan, Yakutia/Russia,
Bashkiria/Russia, Buryatia/Russia, Adigea/Russiari@nd/Germany, Baden-Wuerttemberg/Germany,
Bayern/Germany, Berlin/Germany, Bremen/Germany, blaxgyGermany, Hessen/Germany, Niedersachsen/Germany
Nordrhein-Westfalen/Germany, Rheinland-Pfalz/Genyn®agestan/Russia, Irkutska Oblast/Russia, KdRilissia,
Kabardino-Balkar Republic/Russia, Koma/Russia, hNemrt Ossetia/Russia, Tatarstan/Russia, Tuba/Rasdia
Poland constitutional judges are exclusively apguirby the legislative body. The same principl®ilwed by
Portugal where constitutional judges, appointedhieyParliament, coopt a certain number of othestitutional
judges. In case these systems involve the partioipaf executive power, its role is limited to thexruitment of
candidates.

3. THEMIXED SysTeMS (Appointment and Election): In Andorra the appoient of constitutional judges is subject to
the influence of the presidential body and thei&aént. In Austria, Albania, Bulgaria, Canada, RoimaCzech
Republic, Cambodia, Armenia, Georgia, Kazakhstargniga and Herzegovina and Slovakia one part oftitatisnal
judges are elected by the Parliament or are apgubioy the chief of the state or by the Presidethefarliament,

and the rest by executive power. In Italy, Peru 8pdin one part of constitutional judges are etébtethe

Parliament, one part is appointed by the governraedtthe remaining part by the senior judicial@#fis. With

mixed systems, too, the role of the Parliamentévglent and the role of the executive power isetomes limited to

a mere recruitment of the candidates.

4. THE PREDETERMINEDCOMPOSITIONOUT OF THETOP JUDICIAL OFFICIALS: Because the body competent for
constitutional/judicial review consists of represgives of the highest national Courts in Greeatiarsome other
states (Hong Kong until 1 July 1997, Rwanda, Sutiéayritius) neither the Parliament nor the governtrexert
direct influence on appointment of constitutionalges.

The independent position of the Constitutional C@ifurther symbolized by the mode of
appointment of the President of the Constitutiddalirt. Its independence is even greater if
the President is appointed by his/her colleagwesmstitutional judges themselves (ltaly,
Spain, Belgium, Slovenia, Cambodia, FRY, Yakutia8ta, Tuba/Russia); in case of the
opposite, the President is appointed by a qualliiedly outside the Constitutional Court
(France, Austria, Germany, Poland, Bashkiria/Ruydd@antenegro/FRY, Serbia/FRY, Serbian
Republic of Bosnia, Northern Ossetia/Russia, KafBliissia, Kabardino-Balkar
Republic/Russia, Koma/Russia, Tatarstan/Russia).

Nearly everywhere thgualifications and the required professional experience of the
constitutional judges are subject to high standards: the candidates notistnly have more
than average legal expertise but also all a higinegeof sensibility for the political effects of
their decisions. In practice constitutional judges selected exclusively out of first-class
lawyers with many years of experience, such asgsidattorneys, senior government
officials, professors of law, or politicians. Soimeds special qualifications are required
(Belgium: the command of the corresponding natiteraguage). Most systems recognise the
immunity of constitutional judges and certain systems recognise explicit parlianrgnta
immunity (Italy, Spain, Czech Republic, Bulgaridp¥nia). The independent position of a
constitutional judge also implies to the recogmitof the corresponding material
independence, as well as the adequate protoaalaky
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A special feature of the office of the constituibjudge is itancompatibility with certain
activities. In almost all systems the office of constitutibjualge is compatible with scientific
and artistic activity, but incompatible with podiéil and commercial activity. With reference
to political activity there may be various gradésestriction, ranging from the absolute
prohibition of membership in a political party teetprohibition of membership for a certain
period prior to the election (Austria) or to thepibition of membership in the bodies of a
political party. The prevailing opinion regardirigetappearance of constitutional judges in
public is that they cannot be exclusively closethimithe circle of their institution and that
their activity in public contributes to the transpacy of the Constitutional Court as well as to
the pluralism of opinions.

The decision-making may be organised in different ways:

- on the level of @LENARY COURT (always in France);

- on the level of @ LENARY COURT AND SENATES(e.g.Germany, Spain, Portugal, Slovenia,
Georgia, Switzerland, where the reason for decigi@king in senates involved mostly
constitutional complaints; however, in these systeiwo, important decisions are made
according to the plenary principle);

- on the level offASK FORCES FOR INDIVIDUAL LEGAL DOMAINS(Italy).

Most systems of constitutional/judicial review alléor or ganisational autonomy of the
institution. This means they authorize the respeatbnstitutional/judicial review bodies to
follow their own rules regarding their internal angsation. Most constitutional/judicial
review bodies also have an independent budgetapaate part of the whole state budget,
and they are fully independent in its control. Bssional services of the Constitutional
Courts are organised in a similar way: they corddisierks and clerical staff, whereby the
head of the professional services generally hdldsstatus of the secretary general.

Generally speaking, the role of constitutional eewihas been expanding; at the same time
individual Constitutional Courts increasingly sharere common elements regarding
organisation, proceedings, rationales for the dmtssand opinion. This is due to the already
existing similar functional principles, proper t# @nstitutional systems. An important
stimulus is given also by the integrational tendesin constitutional justice. An example of
semi-official such conduit is theter national Conference of (European) Constitutional
Courts. Since 1972 it exists as a form of internationahange of opinions in the filed of
constitutional justice. These are the meetingpafé" Constitutional Courts and other
corresponding institutions of constitutional reviéiPeriodical work sessions of
Constitutional Courts are in many respects of éaching importance. They contribute to the
strengthening and better articulation of the coumstinal case-law.

Another more recent feature tending to integragarformation systems are (1) the
information system of the European and some non-European constialfjodicial review
bodies, governed by the Venice Commission of thenCib of Europe since 1991, and (2) the
recently developed Internet connection of the @tri®nal Courts.

" In the period from 1892 through 1883, such conferences wers heid in Dubrovnik, Baden-Baden, Rome, Vienna, Lausanne, Madrid,
Lisabon, Ankara, Paris, Budapest. The next one will be held in Warsaw.
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F Powersof the Constitutional Courts: Natur e and Effects of Their
Judgments

From the historical point of view in many systerosstitutional/judicial review emerged as
decision-making in jurisdictional disputes betwe&anous government bodies. Because there
are numerous other issues emerging as a mattésaafsdion and decision-making today
constitutional justice is no longer concerned amiy the distinction of these powers

* the powers of Member States/Provincial Constitutional Court are marked in bold.

| PREVENTATIVE REVIEW

1. CONSTITUTIONAL PROVISIONS (France, Moldavia);

2.INTERNATIONAL AGREEMENTS (Albania, Algeria, Andorra, Belarus, Bulgaria, Rima Faso, Chad, Chile, Estonia,
France, Gabon, Guatemala, Lithuania, Congo, Madagaldungary, Mali, Moldavia, Russia, Senegal, Wobast,
Slovenia, Spain, Ukraine, Germany, Tunisia, Georbéljikistan, Kazakhstan, Azerbaidjan, Armenia,
Buryatia/Russia, Dagestan/Russia, Kar elia/Russia);

3.STATUTES (Afghanistan, Algeria, Austria, Burkina Faso, Bekg Central African Republic, Cyprus, Chad, Chile,
Finland, France, Gabon, Guatemala, Indonesianidelgaly, South Africa, Comoros, Congo, Costa Ritdangary,
Madagascar, Mali, Mauritius, Morocco, Namibia, Ré?artugal, Romania, Russia, Senegal, Syria, |Gmgst,
Spain, Thailand, Turkey, Tunisia, Venezuela, Gegn#&azakhstan, Namibia, Cambodiajcuman/Argentina,
Northern Ossetia/Russia);

4. REGULATIONS (Belarus, Gabon, Portugal, Madagascar, Namibi@uman/Ar gentina, Northern Ossetia/Russia);
5. ACTs OF THEPRESIDENT OF THESTATE (Algeria, Madagascar);

6.ACTS OF THE TERRITORIAL UNITYSouth Africa);

7.0OTHER REGULATIONS BUDGET ACTS PARLIAMENTARY INTERNAL REGULATIONS (Cyprus, Romania, France, Belarus,
Madagascar);

Il REPRESSIVE A POSTERIORIREVIEW

1. ABSTRACTREVIEW

a) Constitution-Constitutional amendments-basicgfiartional provisiongBrazil, Costa Rica, Cyprus, Kyrghyzia,
Cuba, Russia, Turkey, Ukraine, Uzbekistan (conformi the Constitution of the Republic of Karakdtptan with
the Constitution of UzbekistanfRY (conformity of the Constitution of Member States with the Constitution of
the Federal State)); Baden-Wuerttember g/Ger many, Rheinland-Pfalz/Ger many, Saarland/Ger many,
Dagestan/Russia (constitutions of administrative units));

b) International agreementafghanistan, Austria, Philippines, Costa Ricag&ue, Lithuania, Madagascar,
Mauritania, Moldavia, Russia, Liechtenstein, Uzlsem,Y akutia/Russia, Bashkiria/Russia, Azerbaidjan, Latvia,
Adigea/Russia, Kabardino-Balkar Republic/Russia, Tatar stan/Russia, Tuba/Russia);

c) StatutegAfghanistan, Albania, Algeria, AngolArgentinean Province Tucuman, Austria, Belgium, Benin,
Bulgaria, Bolivia, Brazil, Cyprus, Czech Republis@bsidiary power of the Supreme Court), Chile, &quial
Guinea, Estonia, Egypt, Ecuador, Ethiopia, Philegi Guatemala, Greece, Croatia, former Iraq,, [8dyth Africa,
South Korea, Kyrghyzia, Colombia, Comoros, CostzaRCuba, Lithuania, Madagascar, Mauritius, Hungary
Macedonia, Malawi, Malaysia, Mauritania, Moldaviégngolia, Mozambique, Namibia, Panama, Paraguay, Pe
Poland, Russia, Syria, Slovakia, Slovenia, SudpairS Sri Lanka, Taiwan, Turkey, Ukraine, Urugudgnezuela,
Zaire, Germany, Yemen, Kuwait, Georgia, Liechteinstdganda, TadjikistarBosnia and Herzegovina, Serbian
Republic of Bosnia, Cambodia, Uzbekistan, Azerbaidjan, ArmeMakutia/Russia, Bashkiria/Russia, Eritrea,
Latvia, FRY,Serbia/FRY, Montenegro/FRY, Buryatia/Russia, Saarland/Ger many, Rheinland-PfalzZGer many,
Nordrhein-Westfalen/Ger many, Baden-W uer ttember g/Ger many, Bayer n/Germany, Berlin/Ger many,

Hambur g/Ger many, Hessen/Ger many, Nieder sachsen/Ger many, Adigea/Ger many, Tuba/Russia,
Tatarstan/Russia, Northern Ossetia/Russia, Koma/Russia, Dagestan/Russia, Irkutska Oblast/Russia,
Kareia/Russia, Kabardino-Balkar Republic/Russia);

cl) Resolutions of the Parliamgatvia);

d) RequlationgAfghanistan, Albania, Angola, Austria, Czech Rkelic, Egypt, Ecuador, Philippines, Guatemala,
South Africa, Lithuania, Hungary, Madagascar, Menia, Moldavia, Mongolia, Mozambique, Poland, Raiss
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Slovakia, Slovenia, Ukraine, Yemen, Kuwait, Georgii@chtenstein, Tadjikistarger bian Republic of Bosnia,
Uzbekistan, Azerbaidjan, Armenigakutia/Russia, Eritrea, Latvia;T ucuman/Argentina, FRY, Serbia/FRY,
Montenegro/FRY, Adigea/Russia, Buryatia/Russia, Tatarstan/Russia, Northern Ossetia/Russia,
Dagestan/Russia, Irkutska Oblast/Russia, Karelia/Russia, Kabardino-Balkar Republic/Russia, Koma/Russia);
e) Acts of the President of the Sté#dgeria, Argentinean Province Tucuman, Bulgaria, Philippines, Lithuania,
Madagascar, Moldavia, Mongolia, Russia, Ukrainen¥e, Georgia, Tadjikistan, Uzbekistan, Azerbaidjan,

Y akutia/Russia, Bashkiria/Russia, Armenia, LatviaAdigea/Russia, Buryatia/Russia, Northern Ossetia/Russia,
Tatar stan/Russia);

f) Rules and other acts of the national administeatinits(federal member states, (autonomous) provinces| lo
communities etc) (Cyprus, Slovakia, Slovenia, Spain, Russia, WlaaGeorgia, Tadjikistan, Uzbekistan,

Y akutia/Russia, Bashkiria/Russia, Azerbaidjan, Latvia, FRYSerbia/FRY, Buryatia/Russia, Dagestan/Russia,
Irkutska Oblast/Russia, Karelia/Russia, Koma/Russia, Norther n Ossetia/Russia);

g) Proclaimed regulatory measures of the statwotiiorities(Slovenia);

h) Other rulegAustria, Bolivia, Philippines, Croatia, Congo, dégascar, Hungary, Macedonia, Mali, Poland,
Slovakia, Slovenia, Turkey, Uganda, Tadjikist8erbia/FRY, Kabardino-Balkar Republic/Russia, Northern
Ossetia/Russia);

i) Conformity of the national legal norms with tliternational agreemen(katvia, Slovenia, Albania, Bulgaria,
Hungary, Czech Republic, Slovakia, FRY)

j) Regional agreements/agreements of Member Stased with the Federal StafBuryatia/Russia,
Dagestan/Russia, Irkutska Oblast/Russia, Kardia/Russia, Kabardino-Balkar Republic/Russia, Koma/Russia).

2. CONCRETE REVIEW- SPECIALIZED CONSTITUTIONALJUDICIAL REVIEW BODIES REQUESTED BY THE ORDINARYCOURTS
(Austria, Bulgaria, Cyprus, Czech Republic, Estphihiopia, Gabon, Croatia, Italy, South AfricauBoKorea,
Kyrghyzia, Costa Rica, Cuba, Lithuania, Madagaddangary, Malaysia, Malta, Panama, Paraguay, Pdiaddect
request by ordinary Court transmitted through thélpged petitioner - government body), Romanias&a,
Slovenia, Spain, Thailand, Taiwan, Uruguay, Germ#ay, Georgia, Kazakhstan, Cambodia, Azerbaidjan,

Y akutia/Russia, Bashkiria/Russia, Bayer n/Germany, Bremen/Ger many, Hamburg/Ger many,

Nieder sachsen/Germany, Buryatia/Russia, Adigea/Russia, Dagestan/Russia, Kar elia/Russia, Koma/Russia);

Il INTERPRETATION OF THE RULE (the interpretatifanction)

1.CoNsTITUTION (Albania, Bulgaria, Ethiopia, Gabon, former Ir&yrghyzia, Hungary, Madagascar, Moldavia,
Namibia, Papua New Guinea, Russia, Slovakia, Susiaihanka, Taiwan, Zaire, Germany. Uganda, Kaztshs
Cambodia, Uzbekistan, Azerbaidjan, Eritréakutia/Russia, Bashkiria/Russia, Adigea/Russia, Buryatia/Russia,
Dagestan/Russia, Irkutska Oblast/Russia, Koma/Russia);

2. STATUTES AND OTHER RULES(Egypt, Equatorial Guinea, France, Indonesia, @riraq, Madagascar, Poland,
Sudan, Taiwan, Cambodia, Azerbaidjan, Uzbekidbagestan/Russia (in relation to the federal legislation));

IV IMPLEMENTATION OF THE RULE - decision-making omatters relating to the conformity of its
implementation with the Constitution (Ecuador, Ripiines, RussiaBashkiria/Russia, Rheinland-Pfalz/Ger many,
Irkutska Oblast/Russia, Kabardino-Balkar Republic/Russia, Tuba/Russia);

V VALIDITY OF THE RULE (Germany);

VI OMISSION OF THE (STATUTORY) REGULATIONS - LEGAIGAPES (Brazil, Italy, Hungary, Portugal,
Uganda);

VII (CITIZEN'S) LEGISLATIVE INITIATIVE

1. Citizen's Initiative (Austria, Hungary, Romang&pain);

2. Own (the Constitutional Court) Initiativ¥ ékutia/Russia, Bashkiria/Russia, Adigea/Russia, Buryatia/Russia,
Karelia/Russia, Dagestan/Russia, Kabardino-Balkar Republic/Russia, Koma/Russia, Northern Ossetia/Russia,
Tatarstan/Russia, Tuba/Russia)

VIII JURISDICTIONAL DISPUTES

1.BETWEEN TOP GOVERNMENT BODIEgAlbania, Bulgaria, Gabon, Italy, South Africa, o Korea, Madagascar,
Macedonia, Mali, Mongolia, Mozambique, Peru, RusSilavakia, Slovenia, Spain, Taiwan, Ukraine, Genna
Georgia, Tadjikistan, Kazakhsta®er bian Republic of Bosnia, AzerbaidjanBashkiria/Russia, FRY,
Buryatia/Russia, Adigea/Russia, Saarland/Ger many, Nordrhein-Westfalen/Ger many, Baden-
Wuerttember g/Ger many, Bayer n/Germany, Berlin/Ger many, Bremen/Germany, Hambur g/Ger many,
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Hessen/Ger many, Nieder sachsen/Germany, Tatar stan/Russia, Koma/Russia, Kabardino-Balkar
Republic/Russia, Dagestan/Russia, Irkutska Oblast/Russia, Karelia/Russia);

2. BETWEEN THE STATE AND REGIONAL OR LOCAL UNITYAlbania, Austria, Bulgaria, Brazil, Czech Republi
(+subsidiary power of the Supreme Court), IndialyltSouth Africa, South Korea, Madagascar, Hungsligcedonia,
Malaysia, Mexico, Nigeria, Pakistan, Russia, Slaae8pain, Switzerland, Ukraine, GermaBysnia and
Herzegovina, Serbian Republic of Bosnia, Y akutia/Russia, Bashkiria/Russia, FRY, M ontenegro/FRY,
Adigea/Russia, Buryatia/Russia, Dagestan/Russia, | rkutska Oblast/Russia, Karelia/Russia, Koma/Russia,
Tatar stan/Russia);

3.BETWEEN LOCAL OR REGIONAL UNITS(Austria, Bolivia, Brazil, Italy, South Africa, $th Korea, Mexico, Nigeria,
Peru, Russia, Slovenia, Spain, Switzerland, UkraBermanyBosnia and Her zegovina, Bashkiria/Russia,
Tucuman/Argentina, FRY, Montenegro/FRY, Buryatia/Russia, Irkutska Oblast/Russia, Karelia/Russia,
Koma/Russia, Tatar stan/Russia);

4.BETWEEN THECOURTS AND OTHER GOVERNMENT BODIEAUStria, Egypt, Greece, Slovenia, Thailand,
Tucuman/Argentina, Serbia/FRY, Montenegr o/FRY);

5. OTHER SPECIFIC JURISDICTIONAL DISPUTE§AuUStria, Cyprus, Croatia, Hungary, Ukraine, Yeméakutia/Russia,
Tucuman/Argentina);

6. BETWEEN THE CONSTITUTIONAL COURTS OF THE MEMBER STAT OF FEDERATION(FRY)

IX POLITICAL PARTIES - decision-making related taaters of unconstitutional acts and activity (Allzan
Bulgaria, Burkina Faso, Czech Republic, Chile, @ie&outh Korea, Macedonia, Moldavia, Poland tiryal,
Romania, Russia, Slovakia, Slovenia, Germany, Gad®gr bian Republic of Bosnia, Azerbaidjan, Armenia,
Y akutia/Russia, Bashkiria/Russia, FRY, Serbia/FRY, M ontenegr o/FRY);

X REFERENDUM, decision-making regarding its confagmvith the Constitution (Algeria, Austria, BurlanFaso,
Chile, Ethiopia, France, Gabon, Greece, Croatimg8pMadagascar, Hungary, Mali, Mauritania, Moldavi
Mongolia, Mozambique, Portugal, Romania, Senegatyl Coast, Slovakia, Zaire, Georgia, Kazakhstameéia,
Montenegro/FRY, Berlin/Ger many, Hessen/Ger many, Nordr hein-Westfalen/Ger many, Saar land/Ger many);

XI ELECTIONS, decision-making regarding the confagnof (election) proceedings with the Constitutiand the
Statute (Albania, Algeria, Austria, Bulgaria, Bur&iFaso, Cyprus, Chad, Czech Republic, Djiboutijador,
Equatorial Guinea, France, Gabon, Greece, Crd&ighyzia, Comoros, Lithuania, Congo, MadagascaliM
Malta, Mauritania, Mauritius, Moldavia, Mongolia,dvbcco, Mozambique, Namibia, Nigeria, Portugal, Rar,
Senegal, Syria, Ivory Coast, Slovakia, Togo, Za&ermany, Yemen, Georgia, Kazakhstan, CambodiagAia)
Tucuman/Argentina, FRY, Serbia/FRY, Montenegr o/FRY, Baden-Wuerttember g/Ger many, Bayer n/Ger many,
Berlin/Germany, Hambur g/Ger many, Nieder sachsen/Ger many, Nordrhein-Westfalen/Ger many, Rheinland-
Pfalz/Germany, Saarland/Ger many);

XII CONFIRMING OF ELECTION DEPUTIES (Austria, Bulga, Chile, Greece, Mongolia, Slovakia, Slovenia,
Ukraine, Germany, Georgia, KazakhstBaden-Wuerttember g/Ger many, Bayer n/Ger many, Berlin/Germany,
Hambur g/Ger many, Nieder sachsen/Ger many, Nordrhein-W estfalen/Ger many, Saarland/Ger many);

Xl PROTECTION OF HUMAN RIGHTS (the constitutionabmplaint and similar constitutional remedies)
1.HUMAN RIGHTS' PROTECTION(Albania, Andorra, Austria, Benin, Brazil, Cyprizech Republic,
Montenegro/FRY, Croatia, South Africa, South Korea, Kyrghyzial@obia, Hungary, Macedonia, Mali, Malta,
Mauritius, Moldavia, Mongolia, Papua New Guineas&g, Senegal, Syria, Slovakia, Slovenia, SudaainSp
Switzerland, Taiwan, Ukraine, FRY, Germany, Isr&#prgia, Liechtenstein, Azerbaidjan, Uzbekistan,
Bashkiria/Russia, Tucuman/Argentina, Buryatia/Russia, Adigea/Russia, Bayer n/Germany, Berlin/Germany,
Bremen/Ger many, Hessen/Ger many, Saarland/Ger many, K abar dino-Balkar Republic/Russia,
Dagestan/Russia, Kar elia/Russia, Koma/Russia);

2. CONSTITUTIONAL COMPLAINT REQUESTED BY THE COMMUNECzech RepublicGer many, Baden-
Wuerttember g/Ger many, Nordrhein-W estfalen/Ger many);

3.CITIZEN'S LEGISLATIVE INITIATIVE (Spain,Saarland/Germany);

4. NATIONALISATION (Rheinland-Pfalz/Germany, Saarland/Ger many);

XIV CAPACITY FOR OFFICES

1. PRESIDENT OF THESTATE (Algeria, Bulgaria, Cyprus, Equatorial Guinea, &tia, Kyrghyzia, Lithuania, Mauritania,
Moldavia, Mozambique, Portugal, Romania, Kazakhstarerbaidjan, ArmeniaY akutia/Russia, Bashkiria/Russia,
Adigea/Russia);
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2.OTHER STATE REPRESENTATIVEgBuUlgaria, Cyprus, Russi¥,akutia/Russia);

XV IMPEACHMENT

1. PRESIDENT OF THESTATE/OF THEMEMBER STATE OF FEDERATION (Albania, Algeria, Austria, Bulgaria, Bolivia,
Czech Republic, Chile, Croatia, Italy, Colombia,ddgascar, Hungary, Macedonia, Mongolia, Namibissiy
Senegal, Ivory Coast, Slovakia, Slovenia, Turkeirdihe, Germany, Georgia, Kazakhstan, Azerbaidjamenia,
Eritrea,Y akutia/Russia, Bashkiria/Russia, M ontenegr o/FRY, Adigea/Russia, Buryatia/Russia, Dagestan/Russia,
Irkutska Oblast/Russia, Karelia/Russia, Koma/Russia, Tatar stan/Russia);

2.OTHER STATE REPRESENTATIVE$AUStria, Bulgaria, Bolivia, Italy, South Koreap@oros, Lithuania, Mongolia,
Slovenia, Taiwan, Turkey, Ukraine, Georgiaicuman/Ar gentina, Baden-Wuerttember g/Ger many,

Bayer n/Ger many, Bremen/Ger many, Nieder sachsen/Ger many, Nordrhein-W estfalen/Ger many, Rheinland-
Pfalz/Germany, Saarland/Ger many, Dagestan/Russia, K arelia/Russia, Koma/Russia);

XVI POWERS OF SPECIAL CHARACTER (violations of imtetional law, decision-making on matters relatimg
the appointment of the constitutional judges ardr immunity, opinions relating to the declaratimimmartial law,
implementation of decisions taken by the inteoval Courts, proposal for the amendment of the @atisn,
consultative functionetc) (Afghanistan, Algeria, Austria, Bulgaria, Cyprizhad, Czech Republic, Egypt, Ecuador,
France, Cuba, Mauritania, Moldavia, Russia, Ivooa&, Spain, Germany, Cambodia, Uzbekistan (digealof the
Parliament, approval of the President decisionipéwia;Berlin/Germany (member ship in the
Richterwahlausschuss); Hambur g/Ger many (Deputies Rights));

XVII OTHER TASKS which the Court is charged with the Constitution or the Statute (Chile, Ecua@ynatia,
South Africa, Macedonia, Portugal, Slovenia, Sp&urkey, Ukraine, Germany, Georgia, Tadjikistanpkkistan,
AzerbaidjanBashkiria/Russia, M ontenegr o/FRY, Baden-Wuerttember g/Germany, Bayern/Ger many,
Berlin/Germany, Hambur g/Ger many, Hessen/Ger many, Nieder sachsen/Ger many, Nordrhein-
Westfalen/Ger many, Rheinland-Pfalz/Ger many, Adigea/Russia, Dagestan/Russia, Koma/Russia, Tuba/Russia).

Particular Components of the Constitutional Review:

IN PREVENTATIVE (A PRIOR) REVIEW Of constitutional provisions, international agresiis
signed by a particular state, statutes and otlyeslédive measures, regulations and some
other rules - the constitutional/judicial reviewdydhas in fact a consultative function, when
on demand of a petitioner (mostly privileged goveemt bodies) it discusses a rule and
passes the corresponding decision prior to its plgation or its enforcement. Such power is
held by the Constitutional Court of Italy with red@ce to the provincial statutes; by the
Constitutional or High Courts of Austria, Germa@ile; (especially) by African systems
following the French model; by Portugal, Irelafthland, Cyprus, Hungary, Romania, Syria,
Turkey, Poland, Russia only with reference to ¢erséatutes and till 1985 also by Spain. On
the international level, this form of constitutibmaview was subject to much criticism; in
particular on the occasion of the abolishment e¥/pntative review in Spain numerous
weaknesses were pointed out: that the Legislateg&ats its own constitutional review, that
in this way legislative procedure is delayed, tha¢ to short terms this review is questionable
anyway. The preventative review provided by thenEheConstitutional Council applies
mainly to statutes. Except for France and certdiicén states, which are not familiar with
repressive review of laws and regulations, buttmaavide preventative review of statutes,
no state has adopted any pure system of prevemtaiwew.

THE REPRESSIVEA POSTERIORIREVIEW is applicable to the rules in force and has been
adopted by most systems. Certain systems, however to combine the essentially
repressive review with preventative review of thiernational agreements signed by the
particular state; a few other systems, again, {m@et combination of preventative and
repressive review of other rules (Cyprus, Romaribg repressive review may be abstract or
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specific. In individual systems both forms may agopedividually or jointly. The abstract
(direct) review may refer to constitutional prowiss, international agreements signed by a
particular state, statutes, regulations, presided#crees, legislative measures and other rules
of administrative units as well as to some othéegaries of rules. It may be introduced
independently of the proceedings in a specific casehe basis of the applications lodged by
specially qualified petitioners. The abstract rewis, in comparison with other forms, less
frequent; its importance lies in the fact thataats with theoretical questions relating to
constitutional law. The constitutional judge is cemed only with the question of
constitutionality of the rule as the main disputenay involve the cassation of an
unconstitutional rule or a declaratory dispute. Hiter may also be of preventative character.
The cassation itself may have extunceffect (annulment, setting aside) orenunceffect
(abrogation). Hence, the cassation (of statute)lums two versions: from the point of view

of authority of statute and the principle of noticassation of statute is supposed to take
effect only from the adoption of the decision af tBonstitutional Court onward€x nunc
effect (Austria). An abrogated statute represetttedegal basis for issuing of individual acts
all till the abrogation. From the point of view thie standing of the aggrieved citizens
(parties), the principles of equity and legalitye ttassation of a statute is supposed to
function retrospectively from the time of adoptiointhe of rule -ex tunc(Germany) - an
unconstitutional statute cannot have any legatcetieall and it is necessary to "repair”
everything that had been done on the grounds ahaanstitutional statute. The decision
taken by the Constitutional Court has a retroactifect going back to the adoption of the
rule, as if the rule were erased from the legatiesys The nullity of such act is identified by
the Constitutional Court only in a declaratory wislgvertheless, this nullity cannot negate
that the respective statute was in force for aagettime and that legal affairs were regulated
on the respective basis. In both cases individua® the possibility to require the
modification of individual acts issued on the regpe basis.

THE SPECIFIQ(CONCRETE INDIRECT, ACCESSORY REVIEW Of rules arises out of the proceedings
in process before the ordinary Court which, howgkias to be convinced about the
unconstitutionality of a certain rule (Germany)tloe Court's doubt about the
unconstitutionality of the rule shall not be obwébuunfounded (Italy). This approach
envisages judicial review by a ordinary Court wihgrthe Constitutional Court is relieved of
its task (the character of prejudicial questiorfje Tonsequence of this review is that an
unconstitutional rule (statute) is not applied &pacific dispute (exception of
unconstitutionality). The accessory constitutiomadiew of a statute is rooted in the
American system wherefrom it spread particulartg icertain states of the American
continent and elsewhere. With specific constitudlomview the Constitutional Court makes
decision concerning the constitutionality and leégalf legal measures as about a prejudicial
guestion and not about an disputed individual &t is the case with constitutional
complaint.

There is an essential difference between the dessaken by the Constitutional Courts in
Europe and those of Anglo-American type. The forarertaken "impersonally" by the Court
as a whole, whereas in the latter individual judgege their personal contribution. In the
first case the decision itself does not show whatheas adopted unanimously or by
majority of votes; moreover, it is absolutely nt#ar for which decision individual judge
actually voted. In the second case, however,ribtsonly evident what majority and consent a
decision was adopted with and how individual judget®d, but the judges who did not agree
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with the majority, add their interpretation of ttiecision, that can be the so-called:

- aconcurring opinion, when a judge agrees with the ruling (holding) diitfers as to its
reasons, or

- adissenting opinion, when a judge objects to the ruling (holding)litse

At the beginning the dissenting/concurring opiniegss recognised only in the USA as well as in o@@mmon Law
based or American tradition based states of ther@mmwealth, Central and South America, ScandinavibJapan.
After many scientific and political objections thissenting/concurring opinion became graduallyepted in the
states with Continental (European) legal systerhsugh individual European systems of constitutifuadicial
review departed from the decision-making mode attarsstic for the Austrian model, they remained-way to the
American type of decision that introduces the dissg/concurring opinion into a Constitutional Cbdecision.

As far the publication is concerned a distinctiomyrbe made between two types of
dissenting/concurring opinions:

- open, published together with the respectivesiea;)

- anonymous, only added in writing to the interpait of the case.

Some constitutional judicial review systems doamatept dissenting/concurring opinions but
keep the voting results secret, without publisteitger the voting result or the names of
judge4®. The dissenting/concurring opinion is known abaitén Germany, Spain, Portugal,
Greece, Slovenia, Croatia and Hungary. In Portugadever, the publication of votes
including names is a matter of judicial traditioechuse the decisions taken by the
Constitutional Court strictly include names also. tBe other hand, much attention is aroused
by the frequent occurrence of the dissenting/cammaiopinion in Spain where this institute
appears in both forms (dissenting opinion, conograpinion). The dissenting/concurring
opinion is, however, not recognised by the Courdustice of the European Community in
Luxembourg, but is recognised by the European Casion and by the European Court of
Human Rights in Strasbourg.

The extent of power s of constitutional/judicial review bodies is as follows: in the

traditional approach the constitutional review bbdg no positive power in relation to the
Legislature. It may only be a negative Legislatuwhereas the role of a positive Legislature is
reserved for the Parliament. However, the neggtoxeers of the Constitutional Court in
relation to the Legislature are also subject ttadedimits, whereby the function of cassation
of constitutional justice is limited to the benedftcertain rights reserved for the legislative
and the executive powee.@.the principle of judicial self-restraint, the palal question
doctrine).

Today, however, the decision-making of constituaignstice is no more limited to the mere
function of cassation and the so-called positiveisiens taken by the Constitutional Courts
are gradually gaining their importance:

- One of these forms involvePELLATE DECISIONS(Germany, USA), in which the
Constitutional Court appeals to the Legislatureliexly or implicitly, with or without time
limit) to adopt certain regulations in the respeetiomain. Recently certain states even
imposed special provisions regarding the rightasfatitutional/judicial review bodies to

% o4 Italy, Austria, France, Beigium, ireland
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appeal to the Legislature. Such "positive" autradian of constitutional justice in a rather
narrow form is known in the German, Austrian antldPosystems, even more intensely in
the Italian, Portuguese, Hungarian and Brazilisstesyis of the constitutional/judicial review.
The Portuguese Constitutional Court is providedhwait express constitutional authorization
to identify the existence of unconstitutionalityedi® OMISSION (LEGAL GAPES). This does not
involve the fact that the proceedings of abstractew of rules reveals legislative omission
due to insufficient or incorrect solution of a siiedssue, but aims at direct and independent
evaluation and identification of omission causedh®yLegislature. The typical nature of the
Portuguese Constitutigrnvhich imposes upon the Legislature the obligatiblegislative
activity, has influenced the fact that the Portisgu€onstitutional Court actually acquired
such power. Considering the sensitive nature sfggbiwer the Constitutional Court can only
be active in the respective domain on the basikeofole of a narrow circle of legitimate
petitioners. Hungarian Constitutional Court, toas furisdiction to eliminate the
unconstitutional situation developed due to thession caused by a government body; the
proceedings is possible upon the initiative of@wastitutional Court alone or on the
proposal of any government body or aggrieved perEbea Brazilian constitutional/judicial
review system knows a special abstract complaiattdwomission whereby government
bodies, political parties represented in the Paudiat and political organisations act as the
main legitimate petitioners of the proceedingsth&t same time this system knows a special
individual complaint against the omission causethieyl egislaturerfiandado de injuncgo
The Italian constitutional review system is abollelaaracterized by the so-callegeATIVE
DECISIONSWith which the Constitutional Court may even chaong add the wording of the
regulation in question.

- Another form of decision-making are the guidediggven by the constitutional/judicial
review; SUCHGUIDELINES FOR THE FUTURE ACTION OF THEEGISLATURE, THE GOVERNMENT

AND THE ADMINISTRATION may include appellate decisions, partly also ottesisions
(decisions of abrogation, decisions of annulmenssbly also declaratory decision relating
to conformity with theConstitutior). Sometimes such decisions already clearly inditfz
essential point of the legal regulation, so thatltkgislature has only to elaborate the details
and to provide for official adoption of the statutdéis phenomenon is sometimes even
referred to as negative legislative activity of Gmutional Courts or as paralegislative or
superlegislative activity of the modern ConstitnabCourts. Nevertheless, from a global
point of view, positive decisions of constitutiopastice are of substitutional character. The
extent of this function is proportional to the imé&ty with which constitutional rights are
affected.

- Decisions on unconstitutionality with reservation with interpretations created by the
Constitutional Court itselfifTERPRETATIVE DECISIONS. In these decisions the Constitutional
Court secures with its own interpretation thathe tuture the implementation of the statute
complies with theConstitution
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