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Report on the Composition of Constitutional Courts

At its 239 plenary meeting (May 1995), the Venice Commisslenided to undertake a study
on the composition of constitutional courts. Thepase of the study is to identify - beyond a
simple description of rules governing compositiothe techniques employed to ensure the
constitutional court's independence and to mairntanrepresentation and balance of different
political and legal tendencies within the courts.itd 25" plenary meeting (November 1995),
the Commission adopted a first version of the Qomesaire on the Composition of
constitutional courts (CDL-JU (95) 15). A final gen of the questionnaire was prepared in
May 1996 (CDL-JU (96) 5) and sent out to membesspaate members and observers of the
Commission. The liaison officers at the variousstibational courts and equivalent tribunals
were asked to comment on the draft report. In #ne cases in which both a member and a
liaison officer submitted answers to the questimenahe members' comments involving an
evaluation of the established practice were indudehis report.

On the basis of information available from the Doemtation Centre on Constitutional Justice,
and with the assistance of liaison officers and @@sion members, the Secretariat had
prepared a preliminary information note in the fasmsynoptic tables on the composition of

constitutional courts (CDL-JU (96) 8). The informoat presented in the tables relates to the
appointment of constitutional judges, eligibilityteria, term of office, incompatible concurrent

offices, and dismissal. This information was to sagplemented by the responses to the
guestionnaire.

It was acknowledged that a comparative analysteeinformation provided would only serve
a limited purpose if the powers exercised by théoua courts differ. As a consequence, this
report makes a distinction, on certain issues, éetwconstitutional courfgroper and superior
courts which also exercise ordinary jurisdictoBasic differences in composition may
generally be observed between these two typesuof.co

! Countries iritalics are those which do not have a constitutional gonaper; this is done in order to highlight this
jurisdictional difference within a given group ofuntries to which a phenomenon applies. Note, hewethat
Estonids Constitutional Review Chamber is a Chamber withe Supreme Court. Some courts have only very
recently been established, as in the case of LahdaUkraine as well as in Bosnia and Herzegowirdand and
Swedenboth have two supreme jurisdictions: a supremetcamnd a supreme administrative court, which share
constitutional jurisdiction. Wherever informationn gjurisdiction was missing from the responses te th
guestionnaire, it was taken either from the Ver@msmmission's Bulletin on Constitutional Case-Lawwpe&al
Edition vols 1-4, and from material for the forthaiog volume.
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Responses were obtained from members, associatdaeremnd observers of the European
Commission for Democracy through Law in 40 coustfi@he differences and similarities
among them allowed the following trends to be rexep?

1. Appointment of judges of constitutional courts

1.1. Systems of appointmefit

There are generally two main systems of judiciglaaptment, plus the most common, which is
a hybrid of the twa.

A — the direct appointment system:

The first is thedirect appointment system, which does not involve any voting procetur
(Canada Cyprus Denmark Finland, France,lceland Ireland, Malta, Norway, Sweden
Turkey).

Only in the case of the French Constitutional Cdudoes the appointing authority have
virtually complete discretion to appoint. The appoients are shared equally between the three
presidents of the Republic, the Senate and the Léleeise. As for the other courts of this
category, the authority vested with the power gicaptment must take particular proposals into
account. The President of Turkey makes the judapglointments, but on the basis of specific
guotas from particular pools of professions.

2 These were the following members: Albania, AustBelgium, Bulgaria, Croatia, Czech Republ@yprus
Denmark Estonig Finland, France, GermanyGreece Hungary,Iceland Ireland, Italy, Latvia, Liechtenstein,
Lithuania, Malta, Norway, Poland, Portugal, Romania, Slovakia, Slovedaeden, Switzerlandthe former
Yugoslav Republic of Macedonia”, Turkey, UkraindneTfollowing associate members of the Commissiso al
responded to the questionnaire: Armenia, Azerbalosnia and Herzegovina, Georgia, Russia. Theviaig
observers of the Commission contributed to the ystédgenting Canada Japan (For the responses to the
guestionnaire, see documents CDL-JU (97) 4, 4 Adddd.ll, 4 Add.lll, 4 Add.IV/Corr). For a schemati
presentation of the responses, see the compataltileeon the composition of constitutional cownkich is in the
appendix of this report.

® The present report is based almost entirely onréisponses to the Questionnaire on the Compositfon
constitutional courts. The degree of detail prodidaried greatly from one answer to another. In esaases,
information beyond the scope of the questions vedsnteered, which was found relevant and includedhis
survey. Therefore, it may well be that a phenomesraiendency actually applies to more countries #yapear in
the lists provided, but that the necessary infaonatad not been supplied for the missing coumtiyet included.

* A note on terminology for these who make use difi versions of this report appears to be necestheyEnglish
term "nomination" means "proposition” in Frenchgndas "appointment” corresponds to the Frenchgidéson"”.

® The Greek Special Supreme Court does not fit inese three categories. It is composed of taseefficio
members, i.e. the presidents of the Council ofeSthie Court of Cassation and the State audit caod, on the
other hand, four members of the Court of Cassatierappointed by drawing lots every two years. phizedure
also applies for the appointment of the two lawfgssors who form part of the bench in jurisdictiatiaputes or
where the constitutionality of laws is in question.

® Except where a court proposes its candidate ke (fot example Turkey).
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The common law systems typically involve a rubliang appointment by the Head of State or
his/her representative pursuant to a binding ekecubmination Canada Ireland) the power

of nomination thus being decisive. Judges of theesar courts oMalta, from among whom
the judges of the Constitutional Court are selected also appointed in the same fashion.
Ireland, for its party, has a Judicial Appointments AdwsBoard whose recommendations are
taken into accourftAll the nordic supreme courts are also part of group. It is the Head of
State who appoints the judges upon the nominatiothé minister of Justice iDenmark
Iceland andNorway: In Norway, Supreme Court judges are appointed by the Kingdancil
upon the recommendation of the Ministry of Justitee Supreme Court gives an informal
expression of opinion to the Ministry of Justiae Denmark the Supreme Court hagla facto
right to veto appointments. IRinland, the court concerned makes the nominations, then t
President of the Republic appoints new judges aftaesulting the Minister of Justice and the
Council of Ministers. InSwedenthe government appoints the judges on the propdshe
Minister of Justice.

B — the elective system:
The second system is thkectivesystem, which tends towards greater democratitireggy.

The electing authority is most often the sole chamtf Parliament (Azerbaijarkstonig
Hungary, Latvia, Liechtenstein, Lithuania, Portydélovenia, "the former Yugoslav Republic
of Macedonia"), the Lower House of Parliament (@egdoland), both Houses of Parliament
(Germany) or a Joint Sitting of the tw®witzerlang.

In the case of Germany, tBeindestagelects its half of the judges indirectly throughJdudicial
Selection Committee, which is a proportional repngstion of the political parties at the
BundestagAnother particular example is Portugal, wheredanof thirteen judges are elected
by Parliament, whereas the three remaining judges@opted by the first ten judges. This
constitutes an element of self-completion by tharCo

The most obvious difference among elective sysisrige variety of authorities which have the
task of proposing candidates for election. The psafs may come from the President
(Azerbaijan, Slovenia), the Upper House (Croatayixture of Parliament, the Executive and
either the supreme judiciary (Latvia) or judiciauacil ("the former Yugoslav Republic of
Macedonia™) or proposals may simply be made by tipali parties in Parliament
(Liechtenstein). In Lithuania, proposals are magdhe three presidents of the Republic, of
Parliament and of the Supreme Court. In the cagsstinig the President makes the proposal
for the Chief Justice, then the Chief Justice makegroposals for the remaining justices: this
is another example of a court's co-opting its memt@nce Parliament has elected the judges
of the Supreme Court, the Chief Justice of the &uaprCourt i®ex officioChief Justice of the
Constitutional Review Chamber, for which he progosandidates from among the judges of
the Supreme Court, who in turn elect the judgaeb®fConstitutional Review Chamber.

"In fact, if the Government decides to appoint mdadate who was not recommended by the Board, $t make
this known.
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C — the hybrid system:

The third system is thbybrid between election and direct appointment, whichhes most
common, though it appears in many variations anghietones in the guise of a direct
appointment system which simply rubber stamps @alsofrom both an elective and an
appointment component (AustfaSpain). In some systems the elective component lmeay
equal in weight to the appointment one but usublyelective component will be predominant
(Albania, Armenia, Belgium, Romania, Spain).

In the hybrid category, nominating authorities sashjudicial authorities or boards may also
perform a direct appointing function (Bosnia andrzegovina, Bulgaria, Georgia, Italy,
Ukraine). In Bulgaria, Georgia, Italy and Ukraitiee power of appointment is split three ways
between the President of the country, the parliamngrelective authorifyand a judicial
authority. Instead in Bosnia and Herzegovina, thegqy of appointment is divided between two
elective authorities (the Lower House of the Femlmmaand the Parliament of the Republika
Srpska) and the judicial authority in the persontt@ President of the European Court of
Human Rights after consulting the presidency ofriBoand Herzegovina.

A second variant is a direct appointment whicth@yever, subject to approval by an electing
authority @Argenting Czech RepublicJapan®® Russian Federation). A similar style is one in
which the elective authority (e.g. National Coun8lovakia) narrows down the short-list of
candidates, from which the appointing authority ren choose.

1.2. Aims of appointment procedure

One of the primary aims of the appointment procedsiusually to ensure thedependenceof

the court from political influences once the appoient procedure is over (Albanikrgenting
Belgium, Bulgaria,Canada Denmark Hungary, Iceland Italy, Lithuania, Malta, Poland,
Portugal, RussigGwitzerland "the former Yugoslav Republic of Macedonia”, Teyk despite
the fact that political institutions may have thever to make nominations and appointments.
Another common aim mentioned was the recruitmentooimpetent and experiencedbody of
judges (Austria, Belgium,Denmark Estoniag Germany, Hungary, Latvia, Lithuanisprway,
Portugal, Russia, "the former Yugoslav Republidlaicedonia”), or that the court itself and its
administration of justice bealanced and legitimate(Japan Romania, Spain). In Germany one
aim is to ensure the democratic legitimacy of jiadielections. Furthermore, in Federal States,

8 However, there may be exceptions to the convemtiambber-stamping proposals, such as happenédsitria,
when the President diverged from the expectedipeast appointing the first of the three propodaishoosing the
second (presently the issue is being examined, hehaine or three candidates should be nominatethdoy
competent organs to the President of the Republic).

° In Italy, the elective component requires a twicdmajority of a joint meeting of the two Housg#<Parliament,
thus invariably including the opposition into thapaintment procedure.

19|n Japan the Cabinet appoints judges to the Sepunrt, then the electorate reviews the appoirtinewote at
the first general election of members of the Low#wuse of Parliament following the appointment, and
subsequently at 10-year intervals.
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the appointment procedure is also aimed at ensuhegepresentation of the different
entities.™

According to the majority of countries surveyeditlappointment procedures make no express
provision forpolitical representation. In Canadathe relevance of political influences to the
aims of the appointment procedure was even exgrdssied. On the other hand some systems
do strive towards a balance of political repredemtaon the court (Belgium, Hungary, Italy,
Portugal,Switzerlandl This aim is seen as pursued in practice (AysBliavenia Switzerlangl

or indirectly (Lithuania, Slovakia), e.g. throughet lack of requiring the highest past
professional accomplishments, thereby allowingtiier consideration of competent candidates
who may have been precluded from advancing in g&holarly or legal career due to their
political activity (Czech Republic).

The representation of variolsgal professionswas seen as an aim of the appointment
procedure (Austria, SpaiBwedenSwitzerlang, or that there be at leagtmerepresentation of
lawyers on the bench (Liechtenstein). In Belgiumtlee other hand, half of the court's judges
must be former members of parliament.

In Armenia, a fair balance between the executiwk the legislature is pursued by giving the
latter a slight preponderance in the number of ggdg has to appoint. In some countries the
appointment procedure is aimed at reflecting tieetbranches of state power (Spain), whereas
in Georgia the procedure is geared at@malbalance among the branches.

Contributors' appraisals of the appointment proczdeere mostly positive [Armenia, Belgium,
Canada Czech RepublicFinland, France, Georgia, Germanyapan Lithuania, Portugal,
Romania, Russia, Slovakia, Sloveni@witzerlangd "the former Yugoslav Republic of
Macedonia", Ukraine (though it is too soon to judigeven though the balance achieved was
not necessarily perceived to be a product of laetiyd intent (Germany). Some contributors
identified a power imbalance (Albania, Bulgariangary, Italy, Spain), particularly in the event
of an over-representation of a party within theugr@f nominating authorities (France). The
Norwegiangovernment has recently appointed a commissi@nétyze the problems inherent
in the appointment procedure. The problem of lackransparency in Austria has also been
addressed by a reform amending the Statute of thet o as to require vacant seats to be
publicised. Furthermore, it is currently being ddesed whether to introduce a hearing of
candidate prior to their nomination. The most réagpointment of a judge to the Belgian
Court of Arbitration was made following such a legr

A possible flaw in the appointment process is ihatdoes not provide for default mechanisms,
political opposition to the court may prevent ngypa@ntments from taking place (Hungary). In
Portugal, Germany, Spain and Bulgaria, for examptiges continue to serve on the court after
the expiry of their term of office and until themccessor is appointed. This effectively prevents
a stalemate in the appointment process from dégtagithe composition of the court.

™ Furthermore, in Austria, three effective and twbstitute members are appointed upon the nomirstbthe
Upper House, which is composed of representatif/geqrovincesgundeslander
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1.3. Conclusion

The evaluation of the appointment systems and efréfalisation of their objectives, i.e. a
composition of independent, competent and expezttipodges and a balanced and legitimate
composition and administration of justice was gelherpositive. The direct appointment
system is notably most common among the suprenmscdine appointment procedure of the
nordic and common law supreme courts, which doeglistribute the power of appointment
among the different public authorities, must beweéd in the context of the constitutional
tradition and the personality of the constitutionpadige in these systems. In France, each
appointing authority makes his choice in full det@n, without any nomination being made by
another authority. The elective system appearset@imed at ensuring a more democratic
representation. However, this system is reliara political agreement, which may endanger the
stability of the institution if the system does pobvide safeguards in case of a vacant position.

2. Selection of constitutional judges

2.1. Eligibility requirements

As expected, several answers differ according tetldr the court in question is a constitutional
court proper or a supreme court exercisinggr alia, constitutional jurisdiction. This applies in
particular to the appointment requirements, whergelpreme courts are, in most cases, entirely
made up of lawyersAfgentina, Canada, Denmark, Estonia, Greece, Iatldreland, Malta,
Norway). Finland forms a qualified exception: its Supreme Court Sagreme Administrative
Court alter their composition in certain casescdart-martial cases before the Supreme Court,
two generals participate in the decision; whereewaghts and patent cases come before the
Supreme Administrative Court, specialists in engiimg take part in the decision. The supreme
jurisdictions ofSwederalso differ slightly: all members of the Supremau@ must be lawyers,
whereas only two thirds of judges on the SupremeniAistrative Court must have legal
qualifications? Another exception iSwitzerlants Federal Court (being also the final stage of
appeal for ordinary jurisdiction), which does nequire its judges to have had a legal education.
In practice, however, the judges of the FederalrCane all lawyers. Up to five out of fifteen
judges need not have professional legal qualificaton thelapanes&Supreme Court

The general preference for lawyers may be obserrvanany constitutional courts as well
(Albania, Austrid?® Bulgaria, Germany, Italy, Latvia, Lithuania, PalarPortugal, Romania,
Russia, Slovakia, "the former Yugoslav Republidvizicedonia™). At least some constitutional
courts, however, expressly allow for non-lawyerdbécome members of the court in order to
bring together the widest possible span of humgpemences and to avoid an excessive

12n practice all the judges are lawyers at thigicou
3n practice, only one or two judges are usuallylmayers.

% The Constitution requires all members of the Gariinal Court to have a university law degree emtiave at
least ten years of experience in a profession faclwsuch a degree is required.
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specialisation of the court (Armenia, France, Lienbtein, Turkey). In practice, however, these
courts are largely made up of lawyers. In Belgiwatf bf the judges must be former members of
parliament, though the overwhelming majority ofrthare lawyers.

Where legal qualifications are required, the kinfl experience expected varies from
long-standing service in the judiciary (Albanistonid®) to experience in any kind of legal
profession Argenting Boshia and Herzegovina, Bulgarfaanada Croatia, Czech Republic,
Georgia, Hungary, Latvia, Lithuaniblorway Romania, Russia, Slovakia, Slovenia, Spain, "the
former Yugoslav Republic of Macedonia”, Ukraing). Belgium those judges who are not
former members of parliament must be judges fraanhilghest jurisdictions of the State, legal
academics or auxiliary judges (assistants) of tleairtC Some countries have a quota of
recruitment from the judiciary (Germany, Portugal),a requirement that the candidate have
either judicial experience or legal professiongbexience, whereby the years of experience
required are generally fewer for judges than fdmeotlawyers Canada Ireland, Italy,*
Japart”). Similarly in Finland the experience in the judiciary required for appuoient to the
supreme jurisdictions need not be long if it isamented by experience as a law professor or
prominent advocate. In Austria, the president, \tlee-president, three effective and three
substitute members of the Court (hominated by #aeFfal Government) must be selected from
among judges, high officials and university lawfpssors.

Liechtenstein and Bosnia and Herzegovina provideéh® appointment of a number of foreign
judges. In the case of Liechtenstein, the pracsichat one judge comes from Austria and one
from Switzerland, whereas in Bosnia and Herzegoviha three judges appointed by the
President of the European Court of Human Rightdl st@ be citizens of Bosnia and
Herzegovina or of any neighbouring country.

On the whole, the eligibility requirements for ctingional judges were seen as appropriate and
effective (this was mentioned expressly in the ansvef: Belgium, BulgariaCanada Czech
Republic,Finland, France, Georgia, Hungatyeland, Italy, Japan Liechtensteir® Lithuania,
Romania, Slovakia, Slovenia, SpaBwitzerland Ukrainé®). Only in Bulgarid® and Russia
was general dissatisfaction with the system voitedEstoniasteps have been taken towards
widening the scope of eligibility in reaction tcetfact that government interests carry too much
weight in the present system.

15 |In Estonig because the Constitutional Review Chamber is @rber of the Supreme Court, the judges must
already be judges of the Supreme Couirt.

18n Italy, fewer years of experience are requirkldw professors, too.
7 Again, this principle only applies where legal lifigations are required at all.

18 Here, the contributor approved of the enrichmdrthe State Council's jurisprudence through thetjima of
appointing foreign judges.

¥ However, it is still too soon for a comprehensivaluation.

% |n Bulgaria a spirit of political confrontationigaed in the past between the authorities involiredhe
appointment of constitutional judges.
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2.2. Representation of minority groups

The representation of minority groups on the besedms not to be a common goal. This may
depend upon a number of factors, such as the s@astatus of these groups in the country in
guestion. Several contributors stated that mimsitlo not present a problem or that their
discrimination is prevented by other means. FasdheasonsAfgenting Armenia, Azerbaijan,
Bulgaria, Czech Republic, France, Hungary, Italgpan Liechtenstein,Malta, Romania,
Slovakia, Ukraine) or for reasons not stated (Aiarustria, Bosnia and Herzegovifia,
Denmark Estonig Iceland Latvia, Norway, Poland, Portugal, Sloveni&wedenTurkey), no
provision is made for minority group representation

Linguistic differences form the principal exceptitm this trend.Switzerlang Canadaand
Belgium, being countries which have more than ofieia language, cater for linguistic
differencesde jure In the case oBwitzerland Article 107 of the Constitution requires that
Parliament, when it elects the judges of the Fédecart, should ensure a balance in the
representation of the country's different lingaigiroups. Since decisions are handed down in
the official language of the decision appealedragaand the judges express themselves in their
mother language, it is necessary for candidateth@®position of judge of the Federal Court to
have at least a passive knowledge of the other lamguages. InFinland, a de facto
representation of Swedish and Finnish linguistaugs is strived for.

Apart from the requirement th@anadas Supreme Court judges be largely bilingual, tnexst

also represent a mixture of common law and cieldontinental European) law jurisdictions
(this combination is particularly significant foriyate law). Three judges must be chosen from
among the legal profession or the judiciary in Qaeelind be of civil law training, whereas the
remaining 6 judges must have had common law trguide factothe representation is also of
the various provinces, the common law quota beisgilbuted among Ontario (3 judges), the
Western provinces (2 judges) and the Eastern dgastances (1 judge). In Russia, too, 2 of
the 19 judges belong to constituent nations otien Russian. Federalism as such also leads to
guotas of representation: in Austria, residenceirements prescribe that a fourth of the judges
must be domiciled outside Vienna.

De factonational or ethnic minority representation on tloeirt was also observed in Spain,
Croatia (1 out of 11 judges), "the former YugodRepublic of Macedonia" (3 out of 9 judges)
and Lithuania (1 out of 9 judges).

The representation of women on the court is alsehy@f note. Although women do not form
a minority group, several contributors mention wanue this context. Although no female
guota was observed as a legal requiremeate, factorepresentation of women on the court was
observed in the case of Italy (one woman out oédifi judges), Belgium (one woman out of
twelve judges), Austria (two women out of fourteeifective, and one woman out of six
substitute members), France, Armenia, Lithuaniahdeaving one woman out of nine judges),

L In this country the representation of the différeanstituent groups ide factoensured since four judges are
elected by the parliament of the Federation andangcelected by the parliament of the Republikai&xp
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Canada (two women out of nine judges), Slovakia (two vemout of ten judges), Germany
(five women out of sixteen judges) and Latvia #wemen out of six judges, the seventh judge
being yet to be appointed). A gender balance © stisved for inFinland, though the lack of
experienced female candidates presents a problem.

Thede factorepresentations outlined above can arguably bendre product of the differences
themselves, rather than of an effort to afford darmsed and truly representative court
composition. This point was made by the Frenchrdartbr, who, in particular, commented on
the French Constitutional Council's tradition olving at least one protestant on the bench,
adding that such group representations surely mppehance and not design (the Romanian,
Czech and Georgian contributors echoed this viéw)reland there is also the practice of
ensuring the presence of one non-Catholic on timeefwe Court, and in Germanyda facto
Protestant-Catholic balance is traditionally acktev

2.3. Conclusion

The qualities required of a constitutional judgéest in most cases the necessity of legal
gualifications in order to ensure a competent coamiposition. On the other hand, an excessive
legal specialisation could undermine the diversitthe composition of some constitutional
jurisdictions. Nevertheless, a distinction shoulel imade between the desire for a certain
diversity and the creation of quotas in order tovakertain professions or minority groups to be
represented on the court. The search for a balaepedsentation in order to redress inequality
or discrimination may usually be formal in fedecal multilingual societies, since these are
particularly conscious of the issue of their diietr constituent groups' equal representation and
access to the law.

3. The president of the constitutional court

3.1. Appointment of the president

Two main modes of selection of the president oefchistice of the court may generally be
observed. On the one hand, there is the interrilt ey the judges themselves who elect a
president from among their number (Albafagenting Belgium, Bulgaria, Croatiddenmark
Georgia?’ Hungary,Iceland ltaly, Latvia, Portugal, Romania, Russia, Sloaerithe former
Yugoslav Republic of Macedonia”, Turkey, Ukraindn absolute majority is normally
required, but in some cases there must be a twasthiajority (Portugal).

On the other hand, there is the election of a geesi of the court either by Parliament

2 Nominations are made on consensus between theléhesf Georgia, the parliamentary Chairman arel th
Chairman of the Supreme Couirt.
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(Azerbaijan,Estonia Lithuani&®, German$/, Liechtensteiff, Poland®, Switzerland’), or by
the country's Head of State (AustficCanad&®, Czech Republ, Finland®}, Spairt?, France,
Ireland®®, Japart*, Norway’® and Slovakia).

In Armenia, the Parliament has the principal poteeppoint a president of the Court, and if it
fails to do so, the power devolves upon the Praside Armenia. Other default mechanisms
exist in Italy, Portugal and Spain, whereby theasment procedure is simplified following a
number of failed attempts. Bwedernthe senior judge is appointed ChairmanGireecethe
eldest of the two presidents of the Council of &tatd the Court of Cassationeis officiothe
president of the Special Supreme Court.

The office of Chief Justice of the Supreme CourCahadaalternates between a francophone
civil lawyer and an anglophone common lawyer. Inigien the function of president is
exercised by two presidents who alternate in tlegatse of the effective presidency each year.
Each president is elected from among his linguggtowip within the Court.

3.2. Term of office, re-election and dismissal oht president

Although details of the president's term of offarethe possibility of his or her being re-elected
or dismissed were not specifically requested in @aestionnaire, this information was
nevertheless provided in a number of responses.

2 All upon nominations by the President of the Réipub

4 The power alternates between the Federal Counttittee Federal Diet.

% The election requires the confirmation of the &inf Liechtenstein.

% Nominations are made by the judges of the Tribfroah among their number.

" The judges make nominations from among their nupthen the Joint Chamber of the Federal Parliarekets
the president.

% The federal Government nominates a candidatééopositions of president and vice-president.
29 Nomination by the Prime Minister.

%0 Ratification by the Upper House of Parliament.

31 Upon nomination by the Council of Ministers.

32 Upon nominations by the Court.

3 Upon the Government's nomination.

34 By the Emperor as designated by the Cabinet; theeffor is bound by the proposal.

% By the King in Council.
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The presidential term ranges from 2 ye#relénd Portugal Switzerlang, to 3 years (Albania,
Bulgaria, Hungary, Italy, Latvia, Romania, Russ&ipvenia, Spain, "the former Yugoslav
Republic of Macedonia™) to 4 years (Croatia, Tulkep 5 years (Georgia), to 7 years
(Slovakia), to 9 years (France) and sometimes thghright of re-election [Albania, Bulgaria,
Hungary, ltaly, Latvia, Portugal, Romania (albeit expressly), Russia, Spain, Turkey). The
presidential term is often indistinguishable frdmattof a constitutional judge (for example in
Armenia, Austria, BelgiumEstonig Finland, France, LithuaniaNorway and Slovakia). In
Finland the presidents of the two supreme jurisdictiomgesantil retirement. In Austria, all the
members (effective and substitute), including tfesplent and the vice-president, are appointed
until the age of retirement. The president may donas be dismissed early from the
presidential office, eg by secret ballot on théative of at least five judges and by a two-thirds
majority of the 19 judges (Russia). Morway andMalta the president is appointed for life. In
actual fact, they cease to serve on the coureattttutory retirement age (70). In the case of the
Armenian Constitutional Court, the same rules atetm of office, re-election and dismissal
apply to the presidency as to the other judges®iQourt, i.e. the president remains in office
until the age of 70.

3.3. Functions of the president

The president of a constitutional court is usupliynus inter paresmerely presiding over the
court, and not exercising any jurisdictional fuantihigher than that of the other judges
(Albania, Argenting Armenia, Canada Czech Republic.Denmark Germany, Hungary,
Iceland Ireland, Japan Latvia, Norway, Poland, Portugal, Sloveni@wedenSwitzerland "the
former Yugoslav Republic of Macedonia", Ukrainejthwthe occasional exception of crucial
issues of competence (Germany). The presidensuantletimes have the casting vote in case of
a tie (Belgium, Lithuania, France, Italy, Spain),im most mattersRinland®®). In Austria the
president of the Court only votes when unanimitg Im@t been reached and one opinion
receives at least half of the votes. Sometimegtasident will have the power to instruct the
other judges on their work (Armenia, Romania, Ryddkraine), or to distribute the cases to be
dealt with individually by one of the judges aspageur (Armenia, Lithuania, France, Italy,
Romania). InEstonig the president of the Constitutional Review Changdays a part in the
selection of the other members of the ChamberelgiBm each president may submit a case to
the plenum of the Court. For some courts the peesidill even be in charge of disciplinary
action against the other constitutional judges ¢(@zRepublic, Slovakia, Spain), or against
collaborators of the court with respect to minorcs@ns (Belgium).

The function of representative of the court, eithdats domestic or its external affairs, was also
noted on numerous occasions (Armenia, Belgium, IERspublicFinland, France Denmark
Germany, Hungary, ltaly, Latvidalta, Norway, Poland, Portugal, Romania, Russia, Slovenia,
Spain®’ Sweden"the former Yugoslav Republic of Macedonia”, Teyk

3 Exceptions are criminal or disciplinary mattenswhich the opinion more favourable to the accissedl prevail.

3" The president of the Spanish Constitutional Csuthe fifth authority of the State; the presidefithe French
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The president will often see to the administrat@mnorganisation of the court's activities
(Armenia, Austria, BelgiumCanada Czech RepublicDenmark Finland, France, Germany,
Hungary, Italy,Ireland, Japan Latvia, LithuaniaMalta, Norway Portugal, Romania, Russia,
Slovakia, Slovenia, SpaiBwedenSwitzerland"the former Yugoslav Republic of Macedonia”,
Turkey, Ukraine) or will notify the competent authies of a vacancy of a seat on the court
(Austria, Romania, Slovenia).

Ex officio functions may also be observed on occasion, egdasoay to (reland), or
co-representative of, the President of the Statease of absence, death or incapacitation
(Iceland Ireland), as depository of applications for the positidnttee President of State or
presiding over meetings to review the validity lné tPresident of State's election (Portugal), or
calling and setting the agenda for the meetingh®fGovernmental Commission (Spalanta

del Gobierng.

4. Age and terms of office

4.1. Age

The maximum age of constitutional judges rangem fb (Malta, Turkey, Ukraine), to 67
(Finland, Swede}) to 68 (GermanySwitzerlany, to 70 (Armenia, Austrid> Belgium, Bosnia
and Herzegovind)enmark Hungary,lceland Ireland, Japan Latvia, Norway, Russia), to 75
(Argenting Canadg and to no limit at all (Albania, Bulgaria, CzeRlepublic, France, Georgia,
ltaly, Liechtenstein, Lithuania, Poland, PortufaRomania, Slovakia, Slovenia, Spain, "the
former Yugoslav Republic of Macedonia"). istoniajudges may remain in office up to five
years after reaching the age of retirement.

4.2. Terms of office and re-election of judges

The duration of a constitutional judge's term dicef combined with the issue of re-election is
very significant to the make-up of the court. Thesteria may affect issues of turnover, the
possibility of a political shift in the court, theadependence of the judges and institutional
stability. From an appraisal of the contributionappears that the system to be preferred would
provide for relatively long terms of office with napportunity for re-election or only one
potential re-election.

Constitutional Council is the fifth personalitytbe State.
3 The judge's term actually ends on th& Becember following the judge's attaining 70 yedrage.

39 However, the age of retirement for other judge&isthus the judges to be selected from the jadiciannot be
over 70.
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A - appointment for an undetermined period:

Several countries do not fix a term for constitodéibjudges, thus allowing the judges to serve
until the age limit set for the exercise of thediimn of constitutional judge, e.g. the age of
retrement Argenting Armeniai° Austria, Belgium, Bosnia and HerzegoviiaCanada®
Cyprus, Denmark Estonig™ Finland, Iceland Ireland, Japan Malta, Norway Sweden
Turkey). The judges of supreme courts exercisingsttiuitional jurisdiction may all serve until
they reach this age limit. This also applies to $massFederal Court, to which the judges are
elected for a six-year term and re-election isuaily automatic, within the limits of the age of
retirement; even if the possibility of non re-elestexistsde jure re-elections arele facto
ensured, which constitutes a guarantee of the fidggependence. Although the lack of a fixed
term appears to involve risks of the over-ageing aburt, a limited turnover of judges and a
general excess of institutional stability, thiseypf system must be viewed in the context of
judicial power and the role of the judge in theevaint legal system.

B - appointment for a non-renewable term:

If one leaves differences in legal system asideghm interest of establishing a generally
acceptable model, a fixed and relatively long tevitih no scope for re-election appears to be
the most appropriate model. Examples are as foll®agear terms: Bulgaria, France, Italy,
Lithuania (though theris scope for a re-election if the term is interrupged after an interval),
Poland?* Portugal (after the 1997 revision of the Consti); Romania, Slovenia, Ukraine;
10-year terms: Georgia; 12-year terms: GermanysiRublevertheless, the renewal procedure
may pose some problerfts.

C - appointment for a renewable term:

The option of re-election may undermine the indepece of a judge. Nevertheless, the
possibility of only one further appointment followg a long term also appears favourable in
order to allow for the continuing service of exestl judges. Examples are as follows:
Azerbaijan (15-year term, with a possible furtre¥nt of 10 years) and Hungary (9-year term).
However, it appears that in the interests of instihal stability, the duration of a judge's term
of office should not be reduced in favour of thesbility of re-election. This is clear in the
case of Hungary, where there is debate about abalighe possibility of re-election and

“%In Armenia the members of the Court exercise thictions from the time of their appointment uttié age of
70. There is no fixed term, nor is a re-appointnparssible.

*1 The first composition of judges shall serve foern of five years without the right of re-election

2 Nevertheless, a judge may retire at any time.

3 The judges may, however, remain in office foraifite years after they have reached the age iocément.

* Prior to the constitutional reform, the term waisdight years and renewable.

*5 In Bulgaria, for example, a partial renewal of @eurt takes place every three years by drawirgttoselect the
post of the judge who is to be replaced. The judg®minted at the previous renewal could be includethe

drawing of lots. These judges might, thereforerdpaced after only three years of service eveanghdhe judges
should normally serve for a 9-year term. This peabhas been avoided: the judges appointed atrgtedhewal

three years after the establishment of the Codrindi take part in the second drawing of lots,ysiars after the
establishment of the court.
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introducing a 12-year term in order to increasestasbility of the Court.

Only a few contributors identified an aim to esiglbla certain balance of representation from
their court's rules on terms of office and on tlesgibility of re-election to office (Albania,
Armenia, Lithuania). For other courts, simply a ddarnover of judges was aimed at (Czech
Republic) and achievedCanadg, but by no means wasmolitical balance aimed at. Some
identified freedom of thought or the independentéhe judges as the primary aim (France,
Germany, Lithuania, Romania, Ukraine), especiatinsidering the additional possibility of
delivering dissenting judgments (Germany). Othalis did not identify any aim at a balance of
representation from the rulegstonia Liechtenstein,Norway, Portugal, Russia, Slovakia,
Switzerland "the former Yugoslav Republic of Macedonia", Teyk Romania also recognised
that its constitutional judges' fixed term of 9 rgeavith no possibility for renewal effectively
prevents the Court's composition from ageing exeoelys

4.3. Mechanisms for appointment by default

These considerations must be supplemented by dlvesiom of default mechanisms in case of a
failure to elect, re-elect or replace a judge. Soamd apparently reliable provisions for terms of
office and re-election of constitutional judges nmagve to be futile in the face of political
opposition to the court. A mechanism must be incgléo ensure the stability or even
subsistence of constitutional jurisdictions.

A possible solution is to adopt the system in pliacBulgaria, Germany, Portugal and Spain,
which allows judges to continue to serve afterrtheim of office has ended and until their
successor has been appointed. Three months pritret@xpiration of a judge's term, the
president of the Bulgarian Constitutional Courtcapon those responsible for nominating and
electing constitutional judges - the National Asbmthe President of the Republic and the
presidents of the Supreme Court of Cassation aedSthpreme Administrative Court - to
nominate or elect a new judge. A judge whose teamdxpired continues to serve on the Court
until his or her successor enters officedreece if an effective or substitute member of the
Court leaves office or dies, then another membapinted, always by drawing lots. Until the
appointment of the new member, the Special Sup@meat can function with the remaining
members. The drawing of lots always takes plackeimvihe Council of State, in plenary session.

In Romania a new judge must be appointed at leasbdrath before the expiration of a judge's
term of office. Where the term has ended priorhi® éxpiration of the period for which the
judge was appointed and the remaining time exctwde months, the president of the Court
will call upon the authority which had appointe@ fladge to appoint a new one. The term of
this new judge expires at the time the predecassarh should have ended. Where the new
judge's period of service is shorter than threesyd®e or she may be appointed for a full 9-year
term when the renewal procedure of the Court tplkese.

The absence of such a mechanism is criticisedaip #nd is also a cause of instability of the
Constitutional Court of Hungary. Nevertheless, plssibility for a judge to continue to serve
until the appointment of a successor is not a kengr solution. In Spain, for example, delays in
electing constitutional judges have become morenamice common; a possible solution would
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be to allow the Court itself to propose candidédes House of Parliament which fails to elect a
candidate to be appointed by the King.

4.4. Conclusion

The possibility of re-election may well be sucht@sindermine the independence of a judge. In
order to avoid this risk, it appears advisable tovple for long terms of office or for
appointment until retirement. In the former casappointment would be possible either only
once or even not at all. Where no appointment leas lonade, default mechanisms should be
put in place in the interest of the court's ingitiioal stability. It is true that not every possibl
failure requires a special remedial provision ahdt tit may normally be resolved by a
constitutional system capable of assimilating cotsfl of power. Nevertheless, default
mechanisms already exist in certain elective (Gagmnd&ortugal, Spain) or semi-elective
(Bulgaria) appointment systems, in which the imgiace of the stability of the court is such that
a possible political failure to appoint a constitnal judge would be prevented from affecting
this stability. This contingency should be seenaasexception, so as to prevent it from
becoming an institution.

5. Offices incompatible with that of a constitutioral judge

Constitutional judges are usually not allowed ttdhemother office concurrently. This general
rule serves the purpose of protecting judges frafftuences potentially arising from their
participation in activities in addition to thosetbk court. At times an incompatibility between
the office of constitutional judge and anothenaftimay not be apparent, even to the judge in
guestion. Such conflicts of interests can be preeerirom the outset by way of strict
incompatibility provisions.

On one end of the scale there is the blanket inetibijity with any other public or private
activity (Argenting Bulgaria,Canada Croatia, Italy, Spain, "the former Yugoslav Repubf
Macedonia", Turkey) except occasional expertiséh \ilite court's permissiorSyitzerlangl,
teaching [Armenia, Azerbaijan, Belgium, Czech RdéipubEstonia Georgia, Germany,
Hungary, Latvia, Lithuania, Portugal, Romania, FRaisSlovakia, Slovenigwitzerlandalways
subject to authorization by the Court), Ukrainedsearch (Armenia, Azerbaijan, Czech
Republic, Estonig Georgia, Hungary, Latvia, Portugal, Russia, t@aSlovenia, Ukraine),
creative activities (Armenia, Azerbaijan, Hungargtvia, Lithuania, Russia, Ukraine), or the
management of personal assets (Czech Republiaks)wor business activities that are not at
the executive levelHstonig; sometimes no remuneration for these exceptianities is
allowed (reland, Portugal) or remuneration exceeding a specifiedustmust be turned over
to the court $witzerlangl. Members of the Supreme Court I#panmay only hold another
salaried position if the Court gives them permissim the case of the judges of thanish
superior courts, such permission must be obtairmed & special council of the presidents of the
High Courts and the Supreme Court. Armenian angiPobnstitutional judges may not hold a
public office or exercise an activity that could @etrimental to a judge's independence or
impartiality. In some cases the only explicitly teth incompatibility is with the office of
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Member of ParliamentFfnland®®) or with any political (France) or public offic&\yedeh
Constitutional judges of Liechtenstein may be mambé parliament or other courts but where
a matter before the State Council is one in whiehjadge was involved during the exercise of
this other function, the judge will be precludednfr participation. In Austria, members of the
Constitutional Court hold offices in federal or igal government, in the national or regional
parliament or in a municipal council. The presidamdl vice-president cannot have held such an
office during the four years preceding their appoint?’

Membership of a political party is not allowed imny countries (Albania, Azerbaija@anada
Croatia, Czech Republi€stonig Georgia, Hungary, Italy, Latvia, Romania, RusSimyvakia,
Slovenia, Turkey, Ukraine), or at least no actiatipipation in a political party or public
association is permissibléArgenting Armenia, Finland, France,lIreland, Japan Latvia,
Lithuania). However, past political involvement adten permissible either expressly or
implicitly (Armenia, Belgium, Finland,*® France, Iceland Ireland, "the former Yugoslav
Republic of Macedonia",Norway”® Sweden Switzerland Turkey). Active political
involvement by such judges after their appointmeninlikely to come about, since this would
be generally seen as inappropriate. Sometimes thesaly a bar from taking an executive,
leading or professional role in a political pa®efmany, Portugal, Spain), but even then judges
must show some restraint in their enjoyment of treedom. In Austria, public officials and
employees of a political party cannot be membeth@Constitutional Court (for the president
and vice-president this incompatibility extends$he four years preceding their appointment).

One criticism of strict incompatibility requirementvas that they tend to produce a court
composition ofetiring members of society (France).

5 However, the general restrictions forbidding jusi@@m exercising activities that would compromiisdicial
impartiality would also apply.

“"In Hungary, constitutional judges cannot have Hietdoffice of Minister or Head of a political pagt any time
during the 5 years preceding their appointment.

“8 In Finland it is being officially discussed at present whetther availability of judges to act as arbitratdiewdd
be restricted.

“9In Norwaythere are no formal rules on the question of ingatibility with other offices. In practice the pietn

does not seem to arise much. However, a Commisgiah has been appointed for this purpose, wib alsamine
the nature and extent of tasks and supplementdigsdindertaken by judges, assess them accordihg triteria
of independence and autonomy, and consider ottestiqus of principle and of a practical nature. Tloenmission
will assess the need for guidelines regarding ypes of tasks, etc., that the judges should be iftedto
undertake, and, if appropriate, present a propfmsakuch guidelines. It will also assess whetheroitial

registration of extra activities or income shouddittroduced.
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6. Constitutional judges' immunity

Rules on immunity serve the main purpose of protgdhe judge against pressure exerted
through unfounded accusations raised in orderftoeince his or her judgment. On the other
hand the judge is required to observe a very highdsrd of professional but also private
behaviour. As Article 6 of the Fourth Protocol tetGeneral Agreement on Privileges and
Immunities of the Council of Europe of 1960 put#itrelation to the judges of the European
Court of Human Rights:

Privileges and immunities are accorded to judgesfmothe personal benefit of the individuals

themselves but in order to safeguard the indepérela@rcise of their functions. The Court alone,
sitting in plenary session, shall be competentdvathe immunity of judges; it has not only trghtj

but is under a duty, to waive the immunity of agadn any case where, in its opinion, the immunity
would impede the course of justice, and whererittwa waived without prejudice to the purpose for
which the immunity is accorded.

Most courts surveyed reserve at least partial imitpdrom prosecution of their members
(Albania, Argenting Armenia, Bulgaria, Croatia, Georgia, Lithuaniapldad, Portugal,
Romania, Russia, Slovakia, "the former YugoslavuRép of Macedonia”, Turkey), except
perhaps where the judge is caught in the act ohuttiing an offence (Hungary, Italy, Poland,
Russia, Slovenia) or where a crime attracting anhgaison sentence is involved (Turkey,
Slovenia). InSwitzerlanda magistrate may find any other judge, includimgse of the Federal
Court, incapable of filling his or her office faadk of trustworthiness for being found guilty of
an offence. Complete criminal and civil immunity @éso available in several countries
(Azerbaijan, Estonig Latvia, Lithuania). In Lithuania, this blanket nmanity is afforded to
judges even in a state of war or emergency. In Rantae judges of the Constitutional Court
cannot be held responsible for opinions and vatgsessed in the course of performing their
judicial functions and they enjoy criminal immunitycluding for summary offences. Some
constitutional judges do not enjoy criminal immyn{Belgium, Canada Germany,lreland,
Japan Swedeh It should be noted that the supreme courts terfall in this category. Criminal
immunity against prosecution for indictable offenseay also be conditional (Czech Republic)
or qualified (Ukraine).

Judicial immunity may normally be lifted by the cbutself (Albania, Bulgaria, Croatia,
Georgia, Hungary, Italy, Lithuania, Poland, Portugaissia, SlovakiéSwitzerland "the former
Yugoslav Republic of Macedonia”, Turkey) and somes only by application of the Attorney-
General (Bulgaria, Lithuania). Other authoritiehwthe power to revoke a judge's immunity are
the original appointing authority, eg. either thatinal Assembly or the President of the
Republic, upon a conclusion delivered by a twodthimajority of the Constitutional Court's
members (Armenia), the Council of the JudiciaBaifadg, the Legal Chancellor with the
consent of a parliamentary majoritistonig, the House of RepresentativeArgenting
Ukraine), the Upper House of Parliament (Czech Ripl), the single chamber of Parliament
(Latvia, Slovenid’), the President or a Permanent bureau of the Létetse or the Senate,
whichever authority originally appointed the judgequestion, and only by application of the

0 This applies only with respect to the conditionahunity against prosecution for indictable offense

1 However, here the National Assembly shall take aunsideration the opinion of the Constitutionalit.
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Attorney-General (Romania) or by act of Parliam@ntonsent of the President of the Republic
(Azerbaijan).

In several jurisdictions no special provision isd@dor judicial immunity (AustriaFinland,>
France,lceland Japan LiechtensteinMalta, Norway, Swedeh In Norway judges may be
sentenced by ordinary courts, whereas in othesdistions the supreme court hears criminal
cases against members of the constitutional cbitiu@nia, Spain). In Belgium constitutional
judges are given the same jurisdictional privilegeall members of the judiciary: they are
judged at first and last instance by the Court ppéal. InNSwedercriminal proceedings against
members of the Supreme Court and members of the®epAdministrative Court for offences
committed by judges in their official capacity iz brought before the Supreme Court by the
Parliamentary Ombudsman or Justice ChancelloNdnvay such cases are dealt with by a
special Court of Impeachment, which pronounces me&g on Supreme Court judges in the
first and last instance.

7. Dismissal

Rules on the dismissalof a judge are very restrictive. It is not perrtikesfor political bodies
which perceive themselves to be disadvantaged dyppmions or decisions of a judge to put
pressure on the judge. Stringent rules on dismismaleffectively protect the judge from this
kind of pressure.

The possible reasons for the dismissal of a judlieravy considerably from one jurisdiction to
another. In general, the more dishonourable thesecdor dismissal, the more stringent the
procedural requirements for dismissal, and normaliy only possible to dismiss a judge for
very serious reasons. One example is Germany'sdtédenstitutional Court, the members of
which may only be dismissed by the President ofRepublic, if authorised by a two-thirds
majority of the Court in plenary session and omiytloee grounds of dishonourable conduct or a
prison sentence exceeding six months. For detaihervarious grounds for dismissal, see the
comparative table in the appendix of this report.

2 However, charges for offences committed by judifebe supreme jurisdictions in their official cajig may be
brought to the High Court of Impeachment only by @hancellor of Justice or the Parliamentary Omimads thus
preventing private complainants from bringing dieany charges in such matters.

*3 The term 'dismissal' denotes all the possibiliigsutting an end to a judge's office.
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The dismissal of a judge by an authority other tham court itself is impossible in most
jurisdictions (Albania, Austria, Belgium, BosniacdaHerzegovina, Bulgaria, Croat@enmark
Germany, Hungaryiceland Italy, Latvia, LiechtensteiniMalta, Poland, Portugal, Romania,
Spain, Sweden* Switzerlanc?® Turkey). In France dismissals can be made by the
Constitutional Council. In some jurisdictions,stthe court that makes the preliminary decision
to revoke a judge's powers, then the final decismlismiss must come from the relevant
nominating authority (Armenia, Lithuania, Slovakidhe former Yugoslav Republic of
Macedonia™). In other responses the dismissingoaityhwas the House of Representatives
(Poland, Slovenia), the Senate upon an accusatiotneb Lower HouseArgenting or the
Lower House and the Sena@afiada.

In Ireland, the President of the Republic may dismiss a jUdiiewing a resolution by both
Houses of Parliament calling for his or her removal

Impeachment proceedings may also form part of temidsal processDenmark Finland,>®
Japan Lithuania). InJapan the Impeachment Court is composed of memberardibhent.

In several jurisdictions the dismissing authorityll wlepend on the reasons for a judge's
dismissal. In Russia, the Constitutional Coureisponsible for dismissals for loss of eligibility
requirements, on the basis of a criminal convigtfon failure to fulfil duties or for incapacity,
whereas the Federation Council - upon the propafsal two-thirds majority of the Court - is
responsible for dismissal in cases of violatiorthaf appointment procedure or where a judge
has committed a dishonourable act. In Ukraine thas@tutional Court has competence over
dismissals except when incompatibility or the wviiola of the judicial oath is concerned: these
issues are the competence of the Parliament.

In the Czech Republi&stoniaand Iceland constitutional judges may be dismissed by the
ordinary courtS! However, a sentence for disciplinary proceedinilssametimes require the
consent of the courE§tonig.

Only in one response was a case of dismissal eegis{celand. This seems to confirm that in
general constitutional judges are worthy of therong responsibilities they bear and that their
position is respected by the competent authorifsther consideration is the importance of
the image of constitutional justice. The fact fugtice must not only be done, but also seen to
be done stresses the need for transparent, creglibliee supported by the electorate's
confidence in the court, in its role as guardiathefConstitution and of constitutional rights.

* The Supreme Court has competence with respecheodismissal of both Supreme Court and Supreme
Administrative Court judges.

% In Switzerlanda magistrate may find any other judge, includimase of the Federal Court, incapable of filling his
or her office for lack of trustworthiness for beifayind guilty of an offence. Nevertheless, thisvsion has never
been applied to federal judges.

% However, impeachment proceedings may only be inetchses of misconduct in office, whereas eachesoer
jurisdiction is responsible in the case of illnesincapacity of its members.

" However, for reasons other than the commissicanadndictable offence, judges of the Croatian Curiiinal
Court may only be dismissed by the Court itself.
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8. Relationship between the nature of compositionna the powers exercised

The most obvious link between the composition @oart and its powers is the number of
judges required to handle the workload resultingmfrthe exercise of these powers. A
connection was observed on several occasions he&veaspect of the court's composition and
the number of cases it hears (Czech Republic, Gerritaland, Portugal Switzerlangl

In a selection of responses a direct causal coonewtas identified between the rules of
composition and the powers exercised by the cauruestion (Albania, Italy, Lithuania,
Romania, Turkey, Ukraine), and in particular widspect to the number of court members
(Argenting Poland, Russia), the high status of its memb@endda or the qualifications
required of judges (Armenia, Germany).

The responses on the extent to which compositioattitbutable to competencies varied
according to the type and degree of jurisdictioareised by the court in question. On the one
hand, there are the constitutional courts, exegispecial constitutional jurisdictiGh.On the
other hand, there are the supreme courts, thateisfihal appellate courts which exercise
ordinary jurisdictior?® Turkey's Constitutional Court only has constitnéb jurisdiction.
Estoniahas a Constitutional Review Chamber within itsf®aope Court. Usually, constitutional
courts proper which do not have power to hear iddal appeals tend to have a considerably
lower caseload (e.g. Armenia, France, Turkey) teapreme courtsF{nland, Ireland and
constitutional courts with individual appeal (espg in Austria and Germany), cf. Belgium. In
the latter cases the need for a large bench is oftgent.

Furthermore, one might expect the possibility aividual complaint as opposed to jurisdiction
only with respect to institutional complaints torveent a difference in composition with regard
to representation. Presumably, it would make sdosecourts which can hear individual

complaints to have a composition reflecting a wgjgectrum of society, whereas the
appointment procedure of courts without the polssibof individual appeal would tend to

reflect a balance in representation of institutions

An interesting observation can be made in regaRugsia where a sufficient number of staff is
identified as a means to cope with the workloade fidguirement of leave to appeal was also
identified as stemming from the need to controlreatuce the Court's workloadFifiland,
GermanySwedeh

Although a general distinction between the two $ypé court may be made, a considerable
range of different levels of competencies will bmeoevident upon closer examination. Thus,

%8 Albania, Armenia, Austria, Azerbaijan, Belgium, $ia and Herzegovina, Bulgaria, Croatia, Czech Blepu
France, Georgia, Germany, Hungary, ltaly, Latviechtenstein, Lithuania, Poland, Portugal, RomaRiassia,
Slovakia, Slovenia, Spain, "the former Yugoslav itgie of Macedonia”, Turkey, Ukraine.

¥ Argentina, Canada, Cyprus, Denmaikstonia, Finland, Greece, Icelantteland, Japan, Malta Norway,
Sweden, Switzerland.
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for example, the powers of a constitutional coudppr may be limited by the fact that it can
only exercise constitutional control laypriori judicial review of lawsbeforethey are finally
passed and proclaimed by Parliamémlagnd, France) or by the fact that citizens cannot alppea
directly to the court (Bulgaria, France, Portugas, opposed, for example, to the German
Federal Constitutional Court, which is not limitdy either of these factors, but, as a
consequence, receives around 5000 applicationygagrand has a considerable backlog of
cases; cf. Belgium.

In Finland, the competencies of the supreme jurisdictiongp@ue Court and Supreme
Administrative Court) are modest compared to the ob the President of the Republic or the
Parliamentary Constitutional Committee; the supr@misdictions apply preventive measures
of constitutional control.

The fact that the Austrian Constitutional Courtasuphold,inter alia, the federal system is
related to the requirement that three effective aval substitute members must be domiciled
outside the capital, Vienna.

9. Constitutional judges' wish for improvement in heir status
or in the functioning of the court

Of the responses which provided information on ttut®nal judges' criticisms, some
indicated the judges' wish for improvement in thsiatus (ArmeniaFinland, Lithuania,
Romania), but most criticism was directed at thecfwning of the court (Georgia, Romania,
Switzerlangl, calling, in particular, for reform of the cosrt'statute (AlbaniaEstonig
Liechtenstein, Russia), for their decision-makiogvprs to be widened (Hungary, Slovakia), for
the appointment procedure to be made more workahlagary, Italy, Portugal, Spain), or for
the problem of their workload to be solvelrdenting Germany,celand Ireland, Spain). In
Spain, for example, it has been suggested to theseumber of judges to fifteen. The odd
number would also prevent the problem of a tieaundntroversial casting vote by the president
of the Court. InArgentinaand Swederthere is talk of instituting a constitutional cowith
exclusive constitutional jurisdiction. However, ghwould require an amendment of the
Constitution. InEstonig too, it is suggested that an entirely separatstitational court should
be instituted. Conversely, some critics in Spawvehaoiced the wish to create a Chamber within
the Constitutional Court to deal with cases ofvidlial recourse.

10. Conclusion

Notwithstanding the complexity of the various sgs$eof the composition of constitutional
courts, three main fields of legislative concerruldobe identified. These are balance,
independence and effectiveness.

Society is necessarily pluralist - a field for tlespression of various trends, be they
philosophical, ethical, social, political, relig®wr legal. Constitutional justice must, by its
composition, guarantee independence with regardifterent interest groups and contribute
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towards the establishment of a body of jurisprudenbich is mindful of this pluralism. The
legitimacy of a constitutional jurisdiction and gg's acceptance of its decisions may depend
very heavily on the extent of the court's consitieneof the different social values at stake, even
though such values are generally superseded infafcommon values. To this end, a balance
which ensures respect for different sensibilitiasstrbe entrenched in the rules of composition
of these jurisdictions.

Constitutional jurisdictions may, by some of thdecisions, appear to curb the actions of a
particular authority within a State. The Constaatwill often confer to the constitutional court
the power to deliver its opinion on issues concgrnihe separation of powers or the
relationships between the organs of the State. Evangh constitutional courts largely ensure
the regulation of these relationships, it may wellappropriate to ensure in their composition a
balanced consideration of each of these authodtiesgans.

The pursuit of these balances is limited by thespehsable maintenance of the independence
and impartiality of constitutional court judgeSollegiality, i.e. the fact that the members
adjudicate as a group, whether or not they debeparate opinions, constitutes a fundamental
safeguard in this respect. Even though the ruldb®eomposition of constitutional courts may
reflect the coexistence of different currents witha given nation, the guarantees of
independence and the high sense of responsibiiiachang to the important function of
constitutional judge effectively ensure that cdnsibnal judges will act in such a way as to
dismiss all grounds of suspicion that they mayaict represent particular interests or not act
impartially.

Given the diversity of constitutional justice sys it is difficult to identify a set of minimum
guarantees of independence to be provided in thgasition of constitutional courts. Broadly,
the following points may provide some guidanceutffospecific circumstances in a State may
well justify a variation of these measures.

- A ruling party should not be in a position to baall judges appointed to its liking.
Hence, terms of office of constitutional judgeswddaot coincide with parliamentary
terms. One way of accomplishing this can be by lemgs of office or office until the
age of retirement. In the former case, reappointwenld be possible either only once
or indeed not at all;

- The rules of incompatibility should be rathercstm order to withdraw the judge from
any influence which might be exerted via his/hdraftcourt activities;

- Disciplinary rules for judges and rules for th@ismissal should involve a binding vote
by the court itself. Any rules for dismissal of ges and the president of the court should
be very restrictive.

Furthermore, special provision might be necessaoyder to maintain the effective functioning
of the court when vacancies arise:

- Rules on appointment should foresee the podgimh inaction by the nominating
authority and provide for an extension of the tesmoffice of a judge until the
appointment of his/her successor. In case of pgaldrinaction by this authority, the
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guorum required to take decisions could be lowered.

- The effectiveness of a constitutional court aksguires there to be a sufficient number
of judges, that the procedure not be overly complak that the court have the right to
reject individual complaints which do not raisesa@us issue of constitutional law.

All of these points remain necessarily vague arltlhaive to be adapted to each specific case.
Taken together, they can, however, provide an alesome issues to be tackled in order to
create a balanced, independent and effective court.



