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Accepted in the system of constitutional justice #iree forms of control which are directly
associated with the function of the protection ofimian rights: abstract control, specific
(incidental) control and individual complaint.

With regard to the Republic of Armenia (RA), theshct subsequent control is done within the
RA Constitutional Court implementing its authorigetermined in Article 100 of the
Constitution and Article 5 of the Law on the RA Gotutional Court.

Specific (incidental) control, unfortunately, istqpwovided by the RA Constitution in any form.

With regard to the individual complaint, we can gshwt the individual right of everyone
indicated in Part Il Article 38, RA Constitutionrfthe defence of substantive human rights and
freedoms enables us to state the possibility ofaztical application of the institution of
individual constitutional complaint.

Whilst having no intention to give a more detaikstantiation of this statement (which is
outside the subject of this presentation), it isb& noted that given the proper legislative
amendments, it is true that the RA Constitutionali®€ should implement the protection of
substantive human rights and freedoms in the fdrimdavidual complaint.

Therefore, there is, at present, a problem of ioga&n appropriate model of individual
complaint in the Republic of Armenia.

It is widely known that there are three currenitiseng procedures in the constitutional right to
be applied by the constitutional justice when egérg their authority on protecting the rights
and freedoms.

A. In the countries of general right, that is ddoe issuing the court injunctions on
mandatory administration of the substantive rigidsabeas corpus»), interdictory ruling,
mandamus, etc.). This procedure is currently considered aplicable in the Republic of
Armenia, with the continental legal system and pecgic control.

B. The principal instrument of protecting the sab$ive rights in a number of Latin
American countries (Mexico, Peru, Ecuador, as aglin Spain) is the procedure aiparo»
which is very similar to the constitutional complkaiThe main distinction is that the decision
passed by the body of constitutional justice onbihgis of an applicant’s individual complaint,
has an expressly individual character, i.e. isvagieto the plaintiff only.

It seems that the restricted field of exposure mveby the decisions of the entities of
constitutional justice within theAMPARO» procedure makes it inexpedient to introduce it to
RA.

C. More and more countries revert to the procedfioenstitutional complaint.

It seems that this procedure of individual comgl@rnvery expedient for use in the Republic of
Armenia. It will open to any person an access eédabdies of constitutional justice, will become
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a special instrument for an individual enabling horefficiently protect the substantive rights
and freedoms declared in Chapter Il of the Cortatitu

The authority of the individual constitutional colaipt is on the increase all over the world,
since it gives a considerable expansion to thel leggabilities in the defence of substantive
rights. This is first of all the defence from a mosmmon threat coming from the executive
authority with its enormous staff officials, frorhet court that can produce a decision based
upon an inadequate law.

The individual complaint also puts up a hurdle be tegislative law by facilitating the
cancellation of illegal laws.

We think that the individual constitutional compiais posing not only as a guarantee for the
protection of substantive human social rights faohitrary actions of the authorities, but also as
an important instrument of developing constitutlatemocracy based upon human rights. The
constitutional complaint, by protecting the indivad and his subjective basic rights, facilitates
the implementation of one of the main principlesdégal state - the principle of integrity of all
branches of power with the Constitution and the Lénat guarantee the human rights.
Moreover, a constitutional complaint, being a sfecinstrument for protecting the
constitutional rights of a person, provides a eitizvith a right to enter a legal conflict with the
state and its entities, even with the person oflégeslator, thus facilitating the integration of
citizens in the process of governing the statethadociety.

It is common knowledge that the individual consiitnal complaint is applied on a wide scale
comprising the majority of cases examined by thdidso of constitutional justice in many
countries.

This form of control has very specific charact&stwith regard to the set of subjects of this
right, the objects of complaint, the rules of fijiand accepting the complaints for examination
by the body of constitutional justice, juristic saguences of the adopted decisions. In the most
extended form, the right for individual complairgtshbeen elaborated and is applied among the
western countries - in Germany and Austria, ambegQlS-member countries - in Russia and
Georgia. It seems to me that, at first, the expegeof these countries can be applied when
creating a model of individual constitutional comipt in the Republic of Armenia, certainly,
with regard to particular national features of lémgal culture of the citizens, of the dynamics of
the activities of the public bodies, of the quaiNta status of legislation, etc.

The basic problem associated with the implememtaifdghe individual complaint is also in that

the court may be simply unable to cope with theagreimber of cases of this kind. In the
society oriented by the values of legal statehdloe,stream of individual complaints to the

Constitutional Court will augment with the growthlegal awareness of the population. This is
corroborated by the situation in Germany and Hungar

In order to possibly stage an efficient countecarctd this risk of overloading, the right of filing
a complaint is accompanied by a number of conditimd requirements. Those tough formal
and substantial requirements constitute a kindilir fresulting in screening off the bulk of
original applications.
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One can establish the following requirements fiardiand accepting the individual complaints
for examination in RA.

Firstly, all instruments of legal defence accessiblthe individual should have been exhausted.
The complaint should not be accepted if the apg@abe implemented in another way.

This rather substantiated requirement reflectsrancon idea that the bodies of constitutional
justice should interfere into a conflict in exceptl cases only. Moreover, the courts of general
jurisdiction, having special knowledge in industegislation, will have to develop rational
approaches in disputed issues by stating theirpirgtation of the substance and meaning of
human rights. With regard to these positions, thestitutional court, having formed an idea
about the legal practice, will generalize and gitisth its final decisions.

Secondly, the issue dealt with in the complaintuhdvave a crucial constitutional and legal
significance. Curiously enough, this additional aition of accepting the complaint for
examination was introduced into the Austrian caoumstin in 1984. (See Vizer, The protection
of Human Rights in Austria, "The protection of HumRights in the contemporary world,
Moscow 1993, pp. 36-52).

Thirdly, the complaint should be convincingly stured. To specify whatever special
requirements to a complaint as to its formulatiod &ling is not expedient. To simplify the
filing procedure to the maximum, it is desirablestdend the established general requirements
to all types of applications channelled to the Rén§&litutional Court, though with certain
reservations. What is meant here is establishisgh@re of regulative legal acts so that their
constitutionality could be appealed using a prooedof individual complaint. This is a
fundamental question largely affecting directly thember of applications and determining the
real «overcharge» of the constitutional courts.\wany, to be counteracted in the constitutional
courts are the regulative legal acts concerned thighconstitutionally guaranteed substantive
human and social rights. Meanwhile, we deal hehg with the regulative legal acts that have
been applied in a specific case and terminatecmer@l courts. In other words, an individual
will not be able to file a complaint «in the nanfele people», i.e. outside a specific and real
threat to his own basic rights. The basis of adbilgg for an individual constitutional
complaint should be the principle of an obvious asa threat for a given individual which
threat is specifically existing at the present motrend which is coming from the regulative
legal act under complaint.

Fourthly, although, as a rule, the constitutionalcpssing on individual complaints is free of
charge, some countries rightly introduced a dutyclvhs also advisable in RA. In case the
complaint is recognized and satisfied by the Canginal Court, the applicant will be fully or
partially compensated.

3. The number of examined constitutional complaamd the degree of efficiency of this
institution in many ways depends upon their subjest determined by the legislation.
Considering that the transitional period in RAegi$latively rather controversial, many legal
statements are mutually negating, while the lavoieeiment agencies are mainly orientated to
the subjudicial acts by higher executive positidhsyill be expedient to establish in RA as
object of constitutional individual complaint theypes of regulative acts adopted in connection
with the issues of substantive human and sociatsignd freedoms, the constitutionality of
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which rights is to be rightfully controlled by th®A Constitutional Court within the abstract
procedure pursuant to the statements of Articledf(RA Constitution, i.e., laws, rulings of the
parliament, decrees and directives of the Presideettives of the Government.

What we deal with here is the regulative legal actgpted after the RA Constitution coming
into force in 1995 without establishing any peridéntiquated term of filing a complaint.

Moreover, given the priority and the highest vadfighe substantive human rights, it should be
specially stipulated in RA legislation that in casedisputed regulative legal act had been
cancelled or invalidated prior or during the hegyitne case taken on by the RA Constitutional
Court can be terminated except the cases when ifichatige of this act has violated the
violation of constitutional human and social rights

4. An important issue is the establishment of the of persons having the right of
constitutional complaint. With reference to the stahce of Part 2 Article 38 of RA
Constitution, one can register the right of constihal complaint, as the right that any
individual has to implement either in person ootlgh his legal representatives.

5. To be noted is the problem of legal consequeoicée Constitutional Court’s decisions
when examining an individual complaint. We thinkatthclassifying the regulation under
complaint as unconstitutional cannot cancel evenwérdicts and decisions carried out in
pursuance of this very regulation, but it will rathsuspend their execution following the
procedural legislation.

Gratifying an individual complaint will entail a swplete or partial invalidation of the regulation
recognized as unconstitutional since the publinaid the relevant decision by the RA
Constitutional Court. Exceptions may only be comsguli by the laws regulating the criminal
right which laws can be classified by the Consotnal Court as unconstitutional and legally
void since these laws enter into force. The relelan suits should anyway be examined in
pursuance to the processing legislation.

If the Constitutional Court finds that the applioatof a regulatory act can entail irrevocable
consequences for one of the sides, it should teveght to suspend the validity of a disputable
act until the final decision is taken.

Meanwhile, the Constitutional Court does not hawedécide on the constitutionality of a
regulation as a whole, if the applicant demand®tognize as unconstitutional only a certain
item of the regulation.

It is to be underscored that practical applicabban individual complaint will require serious
modifications of both the organizational structanel the methods of processing activities of the
RA Constitutional Court.



