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Reform of legal and judicial systems is essentiali former Soviet and Communist countries
that have renounced totalitarian regimes and addpgeprinciples of human rights protection.

The former legal systems of the New IndependenteStare very little different from one
another. Thus today the reform of these systersggadentical issues in the said states. That
does not mean that each of those states has nbcsfeatures of its own. For our Republic, the
following features are to be highlighted.

1. The current system is subject to complete chahige entire legislative domain must be
completely changed, new structures need to belissiath and the existing ones fundamentally
changed.

2. The transitional statements of the Constitupoovide limited deadlines for adopting the
reforms. Violation of the established deadlines belregarded as violation of the Constitution.

3. A reform cannot be accomplished autonomouslyh wib international cooperation, no
technical or advisory assistance.

Privatisation of land initialised the economic refis in Armenia. The primacy of a single type
of property, viz., public property, was revisedgddhe state guaranteed the free development of
and an equal legal protection for all proprietagihts, thus creating a basis for developing the
relationships of market economy.

Most significant for political reform was the adapt of the new Constitution. Complete
constitutionally formulated state structures hadaaly been set up: President of the Republic,
National Assembly, the Supervisory Chamber of thédwal Assembly, the Government, state
bodies of the regional governments and local managg a Constitutional Court, the Council
of Justice. The latter two institutes are compjetavel structures for the legal system, those
however being only the first steps in structuring judicial authority.

Judicial legal reform in Armenia is a constitutibnequirement. The basics and principles of
this reform are registered by the Constitution. ideer, there was no integral program of
reform to be adopted immediately following the refp so much time was wasted. There is
much focus today on judicial legal reform. A presitlal decree (Articles 49 and 55 item 6 of
the Constitution) established a state committeepeismg the representatives of the three
branches of state authority.

A special state program was developed and approMee.program indicated the principal
objective of the reform as a creation of a judi@gstem running independently, having its
distinct place and purpose, providing reliable gngees for the defence of human rights and the
development of democratic relationships.

According to its Constitution, the State of the Rar of Armenia considers the protection of
human rights and freedoms to be its most impotteskt (Article 4).

It should be noted that the human and citizensitsigs well as the fundamental freedoms
included in Chapter 2 of the Constitution are ehtim conformity with the requirements of the



-3-

Universal Declaration of Human Rights and the méonal Covenant on Civil an Political
Rights, the International Covenant on Economic &oand Cultural Rights and other legal
documents concerning human rights. Several articl#sis chapter not only enumerate human
rights and freedoms but also guarantee their mefainsplementation. For example, Article 18
not only states a person's right to freedom andletility but also contains the following
guarantees of the implementation of this right: ‘?oson may be subject to arrest or searching
other than in accordance with the law. No persog beadetained in custody other than by a
judicial decision in accordance with he law." Aaliog to current legislation, the old
procedures for arrest are still in force and thosw law must be adopted.

Currently, the project for the new code of crimimpabcedure is at the development stage.
References to the law in the articles of the carigin dealing with human rights necessarily
imply the adoption of a new law as the laws culyemnt force do not meet the standards of
human rights required. The need for national lag@h concerning the implementation of
human rights is highlighted by international legalcuments. According to Article 2 of the
International Covenant on Civil and Political Rigihsignatory States agree, where there is
insufficient national legislation, to take the nesary steps to adopt laws conforming with the
terms of the Covenant, in accordance with the mpengded in the Constitution.

Today's Armenia is living through a period in whitiree types of law actually contradict one
another: the Soviet laws, the laws adopted befeeConstitution and those adopted after the
Constitution. There is a need to establish nevslagpn securing the implementation of human
rights and freedoms in complete observance ofdlaant international standards. With regard
to this there is another problem, that of legalRegretfully, our capabilities in defending
human rights are very limited when implementing stidational control. It is not impossible
that human rights guaranteed by the Constitutiaridcbe violated by a law itself or by another
legal act. No one can indicate such a violationengficiently than the very citizen who intends
to implement his right. Next this question of vigda will go to the general court which
administers the law. Neither the former nor théetahowever have the right to appeal to the
constitutional court. It seems that the reform @iasiot only in reforming the old system. Itis a
dynamic process, so that new structures, too, eaefbrmed by enlarging the circle of subjects
having the right to appeal to the constitutionalrtoThere should be no need to wait for the
adoption and application of a legal act which wedshuman rights nor to base the examination
of constitutionality solely on the application of mregular act. Everything possible should done
so that those occurrences become very scarce.

We have no provision for the preliminary control dv&ft legislation; however, it would be
possible to create the structures intended to ptete adoption of legal acts violating human
rights. It would be possible, for example, to elssaba national centre for the defence of human
rights, which would issue its findings prior tog@esific act being signed by the President of the
Republic, or to create the Institute of Ombudsnfaiuctures of this type are particularly
important in times of reform.

It is indisputable that in every country the stattdnuman rights defence is contingent upon the
level of guarantee for the defence of human rigini$ freedoms using the current laws of the
specific state. All laws adopted, however fine, ldobe of no value and would remain an
illusion, if adopted in a non-legal state that vebslecure no rule of law. Article 1 of the
Armenian Constitution declares an independent deatiocsocial legal state, while Article 6
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states that Republic of Armenia guarantees theofukan.

This type of statements being registered in thacBasw is certainly not tantamount to the
creation of a legal state nor to securing the ofilaw. To this end one should radically change
the institutional structures implementing the de&of human rights, and first of all the judicial
structure. Currently operating in Armenia are thee apurts that had worked in the absence of
private ownership, using the principles of the @y of state-owned property. The entity that
used to resolve economic disputes was the execatitlerity, the state-operated arbitration
under the government that is still operational yodléost civil legal disputes used to be resolved
in an extra-judicial procedure. Their setting waslimited that there is a current viewpoint
today that the general judges will just not be @bleesolve the disputes related to the market
economy relationships. Often, court decisions l@daen executed for years, since the warrant
officers who had to put them into effect were nopewered to do so. It is currently being quite
correctly suggested that special structures bélestad: properly empowered structures that
would enforce the decisions of the court.

The courts dealing with criminal cases were maudgd to perform punitive functions. The
guestion of criminal liability was essentially résad in the preliminary investigation. All that
had resulted in the people becoming convincedtkieatlefence of their rights had to be sought
in the bodies of executive authority rather thancaurts. It is not accidental that research
conducted by the Constitutional Court has shown @Bapercent of the citizens’ applications
are addressed to irrelevant institutions which rawe competent to resolve them. Moreover,
there have been applications to executive andldigrs entities requesting them to assume
supervision of a court hearing. It follows thaistnecessary to strengthen judicial authority.
Judicial authorities are strong when their decsiare put into effect without reserve. A court
decision is to be regarded and carried out as aTlhes political authority should not criticize a
court decision, as ours regrettably still does yoddis statement should not be perceived as
manifestation of vested interests, since a weak@midial authority will inevitably result in
negative practices within the society.

Furthermore, the public attitude should be modjfemas to strengthen public awareness of the
court’s role in the defence of human rights. Aei@8 of the Constitution states that everyone
has the right to judicial defence of the rights dreedoms granted by the Law and the
Constitution. This is essentially an expressiothefinternational principle of the fully-fledged
judicial defence of human and social rights.

To implement an effective judicial defence, it ecassary

1. to secure judicial independence:

The need for an independent and impartial couregsstered in Article 39 of the
Constitution stating the right of the person tadigial examination of his case in this
specific type of court.



-5-
What is necessary to provide judicial independence

* to provide a distinct legislative definition ofhe status of judges, the
requirements for their nomination, promotion, amstciglinary responsibilities
and the reasons for their dismissal.

* to reduce to a minimum the role of executivehauty, i.e. of the Ministry of
Justice, in the appointment of judges. We are @naébleliminate that role
completely, since our Constitution lacks this psoai. It is recorded in the
Constitution that a judge is nominated by the Meri®f Justice. However, with
regard to existing laws, the mechanisms of presgritie contenders to the
council of justice can cause the judge to be dep@ndot only upon the
minister, but also upon the chiefs of directorates.

* It is necessary to provide the judge with sudfintly high wages to secure a
dignified living standard and to secure his perksatety. It is better that judges
seek assistance and protection from another steuctuauthority rather than
from the Mafia.

* The independence of the court could also berdiefe by public associations of
judges. Such organisations thus need to be gipeoper place.

2. Judicial defence has to be made publicly adoessit is completely undesirable to
establish specialised judicial structures. E.g.isitimpossible to provide a precise
delimitation between economic and civil disputesthihis type of separation of courts,
it is not excluded that the same case be examméddferent courts, thus delaying the
resolution of cases.

3. It is difficult to imagine the defence of hum@ghts where there exists no right to have
a court decision reviewed. For this, it is insuéfit to establish an appeals court; it is
also necessary to create real capacities for dpgeadurt decisions. These capacities
could be provided by establishing the institutelicénsed defence lawyers which is
envisaged by the Constitution but nonexistent te.da

4. No less important for the implementation andtgution of human rights is to make
legal assistance accessible to everyone.

It is only after all those issues have been resolliat we will be able to say that human rights
in this country benefit from reliable protection.



