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I. What kind of procedure?

A basic characteristics of functioning democradsethe right of citizens to access to courts.
The topic we investigate in this paper is a speafe: the procedure before a constitutional
court (and not an ordinary court). Constitutioralits in European democracies have a specific
role, first and best defined by the famous Austlagal philosopher Hans Kelsen: to assure the
supremacy of the constitution, to delete from #gal system all laws and other legal norms that
contradict to the constitution, and thus restoeetthity of the legal order. Access to the special
court entitled to declare unconstitutional laws andul them depends on a political decision.
Who has standing before the Constitutional Courtto\Mé entitled to file a petition? Unlike
before ordinary courts where citizens have a gémgfat to access to the court, constitutional
courts accept cases only from the persons and ©egahorised for that by the law.

Who can submit a motion as a rule? Let us see $gpival examples.

A) In the so-called’political procedures” high officers of the State (President of the
Republic, the Prime Minister, the Prosecutor;Gdnestr.), group of parliamentary

representatives — constitutional courts of seveeal democracies follow this solution

including the draft law on the Constitutional CooirAzerbaijan.

B) "Actio popularis': anyone, that is any private individual can i@etition before the
court. The most eccentric example of this rights loa seen in the case of the Hungarian
Constitutional Court; in the literally sense of ang, any Hungarian citizen or foreigner
can challenge any Hungarian legal rule before thies@utional Court, even having no
personal interest in annulling the challenged leudé. The exceeding use of this
competence can be traced back to a specific @lgituation as early as in 1989. In the
summer of 1989 the rules relating to the future Sartional Court became a central
issue during the negotiations among political geoupontrary to the proposal of the
Communist party, the Opposition Round Table suceg@@dnsiderably in extending the
Court's competence. The framers of the new cotistial order could not foresee the
oncoming dramatic changes in the other countrieh@fsoviet bloc. Apparently, the
main concern was how to carry out reforms andeastme time maintain tistatus quo
within the soviet bloc. The fear of the oppositimas that the key positions in the
political system would remain in the hands of thenmunists: at that time the seventy-
five percent of the members of the Parliament wasnber of the ruling Communist
Party (that was called the Hungarian Socialist WskParty, then its follow-up party
from October 1989 was the Hungarian Socialist Patltg cabinet was communist, and
a prominent figure of that party was expected telbeted as president of the Republic.
Therefore, the opposition submitted two basic psai® the first suggested that every
citizen should have the right to challenge the t®nality of the legal norms before
the Constitutional Court; and secondly, that theur€oshould revise also the
constitutionality of legislative acts. The communarty experts argued against the
acceptance of the opposition's proposals, but #zal fof the delegation ignored the
warnings, so the opposition easily managed to zeaits ideas concerning the
outstanding role of judicial review in the transjtperiod.



Act No. 32 creating the Constitutional Court waseted in October 1989, and soon
afterwards the first five members of the Court waleeted by Parliament. On the 1st of
January, 1990 the Constitutional Court commencsdfunctions. Five additional
members were elected by the new, freely electelia®amt in mid-1990. The members
of the court are now eleven.

The jurisdiction and power of the Court, eveniginational comparison, is very large.
For instance, the Court can review the constitalion of draft-laws before their
enactment by legislation, and has the right toenvthe legislative acts as well as
sublegislative norms, declaring them null and vioiccase of unconstitutionality. The
Court also gives advisory opinions at the requekigh State officers. In the first years
of its operation, the Court proved its powerfulerah the new political system when it
delivered a series of very important decisions fietained to the following: capital
punishment, to the interpretation of human dignégual protection, tax issues, the
compensation acts, presidential powers, abortiod liting of the statute of limitations
for political crimes. Meanwhile thectio popularis (the right for all citizens to seek
assistance from the Constitutional Court) resuited flood of requests on the part of
the citizens which in turn created a tremendousloaé for the Court. However, the
institution of judicial review essentially workea Hungary, despite the lack of tradition
and experience in that field.

C) The Constitutional Court may itself initiat@@cedure ex officio:

— the examination of the conformity of legal ruseswell as other legal means of state
control with international treaties, and
— the elimination of unconstitutionality manifesgiitself in omission.

As a matter of fact, the Court rarely makes ughisfpossibility.

D) Concrete norm control, i.e. a procedure initiated by a judge in a camecre
controversy:

A judge shall initiate the proceedings of the Giiusonal Court while suspending the
judicial process if in the course of any pendingecde/she considers unconstitutional
the legal rule which he/she needs to apply. Thisgmure is different from the right of
the President of the Supreme Court to seize thestbational Court in case of the
examination of the conformity of legal rules asvasl other legal means of state control
with international treaties, or when asking for thierpretation of the provisions of the
Constitution.

Il. Motions

Are there any formal requirement how to submit atiom before a Constitutional
Court? The Hungarian regulation does not subsenityespecial requirement, although
such requirements exist in ordinary judicial praged. Note that the Constitutional
Court in Hungary as in most European countrieseinegal is obliged to take all the



justiciable cases, and must adjudicate them. Ab#gnning of the functioning of the
Court the judges discussed the issue, and finatided that they would accept all
petitions, and would not refuse on formal groundenehand-written letters sent by
prisoners.

The substantial requirement to have the effestitéting a procedure are the following:

— the motion has to specify, first, the challentgegl provision,
— secondly, the constitutional provision thatupposedly violated.

The establishment of compulsory legal represamtatvas also raised, but the court
rejected it.

[1l. Filtering of the petitions

It is closely connected to the previous problemthe admissibility of the petitions, the
way of filtering the petitions. This is the tasktbé staff of the secretary-general. All the
incoming letters are opened and qualified by thgifer's Office. They check the
register (more precisely the electronic databasethie name of the petitioner, the legal
provision challenged, the subject. Afterwards theratary-general reads through the
letters and qualifies them according to the commiéts of the Constitutional Court.
This is still a preliminary overview. The detailegamination of the petitions is done by
the lawyers who assist the secretary-general. Tilleput an evaluation sheet that
contains the challenged legal provision, the vematonstitutional rule, the list of similar
or identical previous cases. They also examine lveinghe challenged provision is still
in effect. This phase of the procedure divides ¢hses into two groups: those that
cannot be admitted to the judges, and those thdbdeadjudicated.

As for the first group:

1. All the petitions that do not fulfil the two 4ia requirements (a definite legal
provision must be challenged that violates a sjgecdnstitutional rule) are rejected by
an informal letter signed by the secretary-gentirat explains to the petitioners the
necessary requirement for accepting a case. Altmesthalf of the petitions (their
number is generally about 1500 a year) are rejantdds way. The legal nature and the
force of these letters is discussed by expert#igm®ns, and by some petitioners as
well, mostly on the ground that they addressed @rtc@nd the secretary-general
responding to them is not a member of the couwbnkider this solution as a price for
the informal and easy access to the court. Anyvfay petitioner insists on the
adjudication of the claim without complementingatpanel of three judges rejects the
claim.

This solution was worked out basically in ordehtmdle the flood of petitions arriving
to the court due tactio popularis. This is seemingly not relevant in the case of the
future Constitutional Court of Azerbaijan where andthe Constitution the



Constitutional Court may be seized by the Presidénthe Republic, the National
Assembly, the Council of Ministers, the Supreme €dhe Prosecutor General, and the
Assembly of the Nakichevan Autonomous Republic. éfaeless, in Hungary the same
rules are adapted to the claims arriving from tigh tofficers of the State, if their
petition does not fulfil the above mentioned regmients. Thus in 1997 October the
secretary-general sent back a petition of the Pkhméster to his Office, because he did
not specify that his claim under which competericéne court fall. In the same month
51 parliamentary representatives of the opposiagked for the preliminary review of a
bill yet not passed by the parliament. The petitiish not indicate which constitutional
provision was violated by the challenged provisibthe bill. The secretary-general sent
back the petition again in order to be completed.

2. The President of the Constitutional Court sfallvard the motion submitted by a
party not entitled to submit such a motion to thgma entitled to submit it.

3. An obviously groundless motion is rejected by President of the Constitutional
Court.

4. Any motion related to a matter not within tleenpetence of the Constitutional Court,
shall be forwarded by the Constitutional Courtite competent organ. The Hungarian
Court often sends cases to the Ombudsman's Office.

B) The second group of cases are those that cadjbeicated in substance by the court.
IV. The Court at work

The cases to be decided by the court in meripegsented by the secretary-general to
the President of the Constitutional Court, whogassithem to the judges. There is no
general rule how to assign the cases so it is aplale discretionary power of the
President. In the beginning it was seriously caergid to assign cases automatically, but
the judges rather opted for a solution that takés consideration their professional
background and specialisation. The other considerats the approximately equal
distribution of the cases among the judges.

The judges sit eithan banque, in plenary session, or in three-member panels.
The full session of the Constitutional Court desiéh the following cases:

a) the preventive control of constitutionalityasfy contestable provision of a bill, of an
Act of Parliament which has been enacted but niopgemulgated, or of a provision of
the Standing Order of Parliament;

b) the preventive control of an international tyea

c) the constitutional review of an Act of Parliamte

d) the examination of an Act of Parliament cotiflig with an international treaty;

e) the interpretation of the Constitution;

f) the writing of the Bill on the Procedural Rulelsthe Constitutional Court;



g) the assent to the arrestation of, to thetutsin of criminal proceedings or to the
application of coercive measures of the policeragjaany Member of the Constitutional
Court, except if he/she is caught in the act;

h) the finding of incompatibility in connection thia member of the Constitutional

Court;

i) the declaration of the termination of the memsh# of any member of the

Constitutional Court in consequence of not havirgminated the cause of

incompatibility;

j) the discharge of a member of the Constituti@@lirt of his/her mandate;

k) the exclusion of a Member of the ConstitutioGalurt from among the Members of
the Court;

[) in any other matters which is suggested byRhesident or three members of the
Constitutional Court, to be decided in a full sessi

The panels composed of three Members of the Qotistial Court proceed in the
following cases:

— repressive g posteriori) norm control of sublegislative legal provisions.g(
governmental or ministerial decrees),

— examination of the conformity of legal rulesiwimiternational treaties,

— the adjudication of constitutional complaintbmitted because of alleged violations
of constitutional rights;

e) the elimination of unconstitutionality manifestitself in omission.

The judge to whom the case was assigned by tledEne of the court, elaborates the
draft of the decision. Each judge is assisted ly advisers and a legal secretary. The
Constitutional Court shall take evidence on thesbalsdocuments at its disposal and if
required by granting hearings and involving expe\its other mode and means of taking
evidence shall be applied in the proceedings. Taft df the ruling is circulated through
the secretary-general among the judges who may ihtidey wish comment on them in
writing.

The discussion list of the weekly conferenceseisided by the president of the court on
the proposal of the secretary-general. At leastdtgrs are left for the judges after the
circulation of the draft to be prepared for thecdssion.

The plenary judicial conferences (the full sessjotake place on Mondays and
Tuesdays. Conferences are conducted in secregythanisecretary-general is allowed
into the room: he prepares the minutes of the cenée but obviously does not have the
right to take part in the discussion. On enterimg ¢onference room the judges shake
hands with each other as a symbol of conciliatthring the conference they address
each other in a formal, polite way.

Although the court proceeds using mostly writterdence, sometimes it hears experts,
members of the government, legislators. In the rivegg the court held formal oral
arguments, but they could not add too much to \Whdtbeen already written down. As
the constitutionality of legal provisions is examtdhon abstract grounds, the concrete



circumstances do not influence the decision. Inakeyears the open sessions' function
is the public announcement of the court's opinidre open session may be attended and
addressed by the President of the Republic, thmePMinister, the Speaker of the
Parliament, the President of the Supreme CourClhef Prosecutor, the Minister of the
Justice and the petitioner, as well as by any gitkeson invited by the President of the
Constitutional Court.

The full session of the Constitutional Court cetsbf all of the eleven members of the
Constitutional Court. The full session has a quorfinattended by at least eight

members of the Constitutional Court, including tPesident or, if the President is

prevented from attending, the vice-president. Tarefs have a quorum if all three

members are present. The Constitutional Court reritledecisions in a closed session
generally by the majority of votes. In the evehtan equality of votes the vote of the

President decides.

The decision is delivered to the petitioner or ple¢itioners. The most important (e.g.
those annulling a law) are published in the offigiazette, and all decisions are
published in the monthly gazette of the ConstinaldCourt, and also republished in the
yearly volume.

Under the law judges are entitled to attach aedissg opinion to the other documents.
The judges also write concurring opinions thatmrkelished together with the ruling in
the official gazette. The decision of the Constituél Court may not be appealed. The
decisions of the Constitutional Court are bindingewerybody.

Proceedings before the Constitutional Court aermgt from fees and expenses. The
Constitutional Court may charge the petitionertfar costs incurred in the proceedings
if the bad faith of the petitioner concerning thebmitting of the motion may be
established.

The detailed rules concerning the structure aedptioceedings of the Constitutional
Court should be established in the Rules of thes@ational Court which is prescribed
by Parliament in an Act upon the proposal of thes@itutional Court. This proved to be
a mistaken solution because the Parliament habew®t able to pass this law in eight
years.

V. Technical infrastructure

The secretary-general besides having a staffvofdes to filter the petitions supervises
the register’s office, the library of the court ahé work of the computer department.
All correspondence, the evaluation sheets filletdlguthe secretary-general's staff, the
decisions are kept in personal computer files. Waoeking stations (terminals) are
linked to internal network that provides specifatabases: all the decisions of the court,
the updated texts of laws and other legal rulesissits, the distribution list of cases (to
which judge are they assigned), list of cases daugto the legal provisions challenged,
the name of the petitioners, and subject matteesd databases make possible searches
for different purposes, for example to check al tiewly arrived petitions whether they



refer to subjects or legal provisions adjudicateebaly in earlier cases.



