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National Sovereignty and the European Union

Professor Dr. Rainer Arnold
Lehrstuhl fiir Offentliches Recht
Jean-Monnet-Lehrstuhl fir Europarecht
Universitat Regensburg, Germany

1. Sovereignty in its classical sense has longesitisappeared. International law binds states in
many respects. In the second half of the twentetitury a sort of “International Sovereignty”
evolved, with manifold and far-reaching limitatiomd state discretionary power, growing

dependence on multi-state co-operation and glaiadis of economy, technology and politics.

In Europe, integration has led to the new form ‘shared sovereignty”, a supra-nationalised
form of sovereignty, with the common exercise olvpcs transferred from the individual states

to the European Communities.

2. The legal foundation of this new form of integwa is the “transfer of sovereign powers”, that
is, the transfer of internal competences from tleenimer State to the Community level. Most of
the constitutions of the fifteen EU member Statageha normative basis for such a transfer.
Thirteen constitutions contain dispositions whitlbwa either a “transfer of sovereign rights” (as
Germany in Art. 24 and now in Art. 23 Basic Law)aotlimitation of sovereignty” (as France, in
the Preambule of the 1946 Constitution, or ItalAm. 11) or, very similar to the first example
given, “a transfer of competence” (as in Spain,tAar Denmark). There are some differences
in the text: Some constitutions allow only the sf@n of “determined” or of “singular’
competences (Austria, Denmark) and some restriet Wie supranational institutions should be
able to do as regards the “exercise” of the conmpete transferred to them (Spain, Greece,
Portugal). This latter formulation suggests tha gupranational power does not acquire full
internal competence, but only the right to exerdisese competences which remain in the

member States’ hands.

Besides this textual divergence, it can be said tmeonly a few cases (as in Germany or
Sweden) the constitution lays down express limftghcs transfer: The general principles of
German Constitutional Law as Rule of Law, the prote of fundamental rights and federalism
must not be overruled by supranational law, orinaSweden, fundamental rights must not be

violated.
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Two member States, Great Britain and Finland, shguarticular situation: In Finland no such
constitutional permission to allow the transfersofereign power existed, rather Finland’s entry
into the Common Market in 1995 was effectuatedhenliasis of an international treaty whereby
the transfer of sovereign powers was made poskible State as a result of its sovereignty. The
constitutional reform of 1 March 2000 introducedsmtisitions into the Finnish constitution

which show that the constitution incorporates mensitig into the EU.

In Great Britain, where in the absence of a form@hstitution in the continental sense, the
constitution is instead based on its superioritgrotnormal law” (i.e. Acts of Parliament), the
solution is a pragmatic one. The European Comnmemiict provides for a mechanism which
ensures obedience to EC Law by legislative meamseehanism which conforms to Great

Britain’s fundamental principle of “Sovereignty Barliament”.

3. What are the legal consequences of a transfowareign powers to the EC?

(a) First, a general remark: In spite of textualedgence within the various constitutional
dispositions which authorise such a transfer, duall effects are the same. It results from the
creation of the EC as being autonomous legal ordéasse institutions adopt legal acts with
immediate effect in the member States and withripyimver national law (according to the
European Court of Justice, even over national ¢otishal law). Autonomy, immediate effect
(i.e. immediate validity and immediate applicalilias well as priority over national law, are the
three main characteristics of the supranationaylm§cEC Law. This refers to EC Primary Law
(i.e. the basic EC Law, in particular the foundaticeaties, the accession treaties and the reform
treaties, protocols to them, and so on), as wetb&3C Secondary Law (which are the legal acts
adopted by the EC Institutions on the basis of Brinb.aw).

(b) As the German Constitutional Court has statedransfer of sovereign powers can be
qualified in the following way: The member Statgpéms” the formerly closed internal order, it
opens the shield of sovereignty to allow exteraal to come in from the supranational EC. The
transferring State renounces its claim for legatlesivity, which means this State no longer
reserves validity of legal norms within its terrigcand no longer admits validity exclusively to

legal norms produced by internal institutions.
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(c) Shared, integrated and supra-nationalised semmy is a suitable term to describe the
situation. Entering into the Communities means tiare sovereignty, but to codetermine the
Europe-wide economic and political decisions. Stgyoutside means to formally maintain
national sovereignty, but to remain outside of thg EU Block with great economic and

political potential connected to the WEU securiggtem. Shared sovereignty within the EU is
much more efficient than isolated sovereignty a@siShared sovereignty entails diminution of

formal sovereignty, but increase of substantiaksengnty.

4. What are the essentials of EU integration whichehiaypact on national sovereignty?

We can distinguish three groups of criteria in tusitext: (a) substantive; (b) institutional and
(c) value criteria.

(&) The main substantive criterion refers to thmetdision of the mentioned transfer. Nearly all
substantive matters have shifted from the Statdh@¢oEC, not only economic fields, but also
culture, general and professional formation, headtivironment etc. Although the EC has not
obtained exclusive competence in all these fiddds shares these competences with the member
States, it has a far-reaching power to make usbkeofull content of these competences. Only a
few fields such as general economic politics, dgomditics and taxation have remained in the
hands of the member States, but are nevertheléssitted to a great extent to EC influence.
There are only a couple of competences (introdimethe Treaty of Maastricht) where clear
limits of Community actions are laid down, for exalm in culture promotion where the
Community action is limited to a “contribution” toational measures. This means the
Community can only adopt measures in addition tGonal measures but not full extent
measures which the member States must do. Bedidgsharmonisation of national laws is
clearly forbidden in order to keep alive nationadedsity. These limitations, however, exist only

in fields with specific importance and with refecerto the national sphere.

The wide competence power of the EC is partly, moit yet completely, equalised by the
principle of subsidiarity, a principle which leaves to the member Statespitherity to take
measures (a sort of action priority) in the wideldiof shared competence, while the EC takes

over action only if member States’ measures arendéddo be insufficient.
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This principle, made more concrete by a ProtocdhtoAmsterdam Reform Treaty of 1997, has
diminished legislative action of the EC, but is get completely efficient. This key instrument
must be further sharpened so that it will contébtd the equilibrium between the EC and
member States’ power. To prevent EC competence opdgpance, the creation of a
“competence charter” as part of a future Europeans@tution is in discussion. A total shift of
competence from the national to the supranatianadllis excluded in any case by Article 6 of

the EU Treaty which guarantees the member Statestity.

(b) A further impact on national sovereignty resdtom the EC institutional system. Here we
can statevertical andhorizontal criteria: The first group of criteria has alredsen mentioned:
The autonomous EC order hdisect effect in the member States’ legal orders g@ntbrity over
them, which is totally different to the traditioriaternational law mechanism based on sovereign
equality of statesPriority of EC Law is of particular importance for natiorsalvereignty. The
more EC Law priority interferes with national lain,particular with national constitutional law,
even invading into its nucleus, the more sovergighteduced. In this context, one can detect a
certain reticence of member States’ Constituti@@alirts to accept such intrusion in the State’s

inner sanctum. | will treat this issue later in its own chapter.

Horizontal institutional criteria, the second group of ciider which affect sovereignty refer
essentially to the decision-making process in the. Elorizontal, in this sense, means:
concerning the institutions of the EC which aretlo@ same level in their horizontal relations.
Majority rule has widely replaced unanimous ruleGouncil decisions, which is normally a
trademark of sovereignty. This rule had been agglepractice for a long time since the 1966
Luxembourg agreement, even against the express EE&ly dispositions, giving way to the
pressure of France which was at that time unwilloggree to shared sovereignty. Qualified
majority decisions reappeared in the 1980s and h&eoeme the principal decision modality
since the Amsterdam Reform in 1999. The extensfahie modality to nearly all EC matters,
which is soon to be discussed for the Nice Confaren December, is strongly opposed by
Great Britain.

The new instrument of codecision (introduced byNfaastricht Reform Treaty in 1993 and now
applicable to 70-80% EC matters) is based on dedliimajority rule and the European
Parliament’s co-operation. Efficiency and supraerstlity on the one hand and democratisation
by strengthening the EP’s power on the other haad¢@annected with the codecision procedure.

This procedure, embodied in Article 251 EC Treagems to be crucial for new developments in
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the EC institutional system, developments whichrati@rise the new institutional reform
approach in the enlargement perspective. The niGogeat the institutional system is made for
adapting it to an enlarged Community, the moresingranational features will increase, while

national sovereignty will be reduced.

Strengthening the EP’s power, thus increasing #raatratic legitimisation of the Community
order is also an institutional development whictcasts with national sovereignty. Shifting
democratic legitimisation from national parliametighe EP and initiating a European political
process giving impulse to the shaping of EU widdips and electorate systems (processes only

in beginning) are tendencies which contrast witheseignty.

(c) A third group of criteria is important for thissue: The question @flues. First, in the EU as
unwritten judge-made fundamental rights, concei@edjeneral principles of Community Law.
These are later anchored in an express referertbeno by Article 6 of the EU Treaty, recently
shaped in the form of a Charter to be proclaimedhleyNice Summit in December and also by
the EP. These values are, to a great extent, n@rg#int to those embodied in national
constitutions, but a supranational layer of detamg and guaranteeing values has emerged.
Values (fundamental rights, as well as fundameatantations as Rule of Law, democracy,
social welfare, environment protection etc.) cogeein Europe with common convictions.
Instruments of guaranteeing and enforcing valugsdd@mental rights) may considerably differ,
but the content of protection is widely the samspdgially of primordial importance are human

dignity, individual freedom and “anthropocentrism.”

The new approach goes far beyond a mere declamatiomaking values enforceable before
courts and by political guarantee systems. Arficté the EU Treaty is the main example of such
a mechanism of enforcement to be completed, as ftut forward as a consequence of the
Austria case, by a mechanism of an “early warninig’ uThe claim for a European Constitution

and an enforceable Fundamental Rights Charteclsaa expression of the supra-nationalisation

of values.

5. Some critical issues on sovereignty: sanctionshenobedience to EC Law - exclusion and

retirement from the EU?

EC Law has developed a couple of sanctierpticit andimplicit sanctions.
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The mainexplicit sanction (apart from the aforementioned Art. 7hef EU Treaty) is Article
228 Il EC Treaty, existing since 1993 but only oneged, showing the high respect for
supranational law by the member States. This samaes not a political but a legal one, the
verdict which is pronounced by the ECJ on the psap®f the Commission, the guardian
institution for assuring obedience to EC Law. Sacsanction is the result of non-obedience to
an ECJ decision, not of a mere political decisiba @ommunity institution. The court therefore
plays the main part in enforcing EC Law. An imglisanction is the example of directives: A
directive adopted by the EC institutions is an intgat type of the Community legal acts which
need the implementation by member States for trairing into force. Member States must put
the directive’s contents into national law, oftey fmeans of an Act of Parliament. This is
implementation of the directive. If member Stat@i$ tb implement the directive in time (a time
limit being foreseen by the directive itself), awividual can nevertheless realise the benefit that
the directive wants to give him. The fact that thember State has not fulfilled its duty to
implement the directive in time cannot be an obetdor the individual to invoke his right
resulting from the directive immediately. Membeat8s’ failure to fulfil Community obligations

is thus sanctioned by making the directive immedyaaipplicable. The ECJ has developed such
an implicit sanction in its jurisprudence.

A further sanction developed by the ECJ is thatatines of Community Law entail the
responsibility of the member State concerned fonatges resulting from this EC Law violation
for the individual.

A further issue referring to national sovereigng/ the following: Neither retirement nor
exclusion is foreseen by the EC Treaty. The EC /TEéhties are concluded without time limits
(except the Coal and Steel Treaty which has a iduraf fifty years), a fact from which results
that the EC shall be a community incapable of béisgolved. The transfer of sovereign powers
from the member States to the EC is not a revocpiieess but creates a new supranational
order, which definitively embraces the fusion ofrgmetences transferred to it. There is not only
an “exercise transfer” : The EC Institutions do mesercise a collection of fifteen member
States’ competences but an individual Community growhich is separate to the member
States’ powers. As a result, there is no sovereight of a member State to leave the
Community, even in extraordinary situations. Thireéenent of a state would be a violation of
Community Law and often is imported by fact: Theldpendence of the member States’

economies does not allow such a retirement, otlserttie damage to this state’s economy would
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be enormous. The same must be said for the exolbig this is not significant to the question

of national sovereignty).

EC and National Constitutions

Constitutions are the very nuclei of the Stategaleorders. If EC Law can invade them without
limits, national sovereignty is threatened. The E@3ition is clear. EC Law is superior to
national constitutional law in all respects.

In contrast to this position, the national consititoial courts have a different view. The Spanish
Tribunal Constitucional denies priority of EC Law over Spanish constitoéiblaw, stressing
the formulation of Article 92 of the constitutiofthis article permits the transfer only of
competences which are “derived from the constittifiavhich means that unconstitutional
Community acts are not covered by the competeraresfier to the Communities. Thus, in the

view of this court, the Spanish constitution présszaver Community Law.

The ItalianCorte Costituzionale does not go as far. The court accepts priorit@fLaw over
Italian constitutional law except the “principiemerali della Costituzione” (the general
principles of the constitution) and Human Right&w3, priority of Community Law is only

partial.

The Germarfederal Constitutional Court has developed a position which is most favourable
to European integration, a concept of “functiondistitution” in the field of values, especially in
the field of fundamental rights. It is acceptedtthegal acts adopted by the Community
Institutions must conform to the Communities’ rigiprotection and not to national fundamental
rights if there is a sufficient protection standatdhe Community level.

In 1974, in the famous Solangelécision, the constitutional court found that éhesas a lack of
fundamental rights protection in the Communitietie Tconsequence was that the national
fundamental rights, written down in the German Basiw were considered to be applicable. In
1986, at the time of the Solangedkcision, the situation had changed. The Luxembpudges

in the ECJ had developed a judge-made Charterg#ft®iequivalent in its content and function
to the national fundamental right guarantees. Téasls to a new position of the court: German
fundamental rights are no longer the criteria fag tontrol over Community action. The judge-
made general principles of Community Law thus taker the part of national rights. The

control function is now placed into the hands @& ECJ, no longer in the German Constitutional
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Court. The national court assumes the function gsaadian of the individual rights in general.

If this protection is assured at the EC level isufficient way, the national court refrains from

mobilising the national rights. Thus priority of H@w over national constitutional law (insofar

as fundamental rights are concerned) has beenreassur

If the high standard of individual protection byetiCommunities is essentially reduced, the
constitutional court reassumes its jurisdictiontlo& basis of national constitutional law. Article

6 of the EU Treaty excludes such a possibility leeat imposes on all the EC Institutions the

obligation to respect the general principles of lE@ and the ECHR.

A last remark concerns the problem of French segetg National sovereignty is dealt with by
Article 3 of the Fifth Republic Constitution of 185European integration must conform to these
provisions; otherwise the constitution has to brmeed. In addition, the Preambule of the
Fourth Republic Constitution of 1946 allows “lintitans” of sovereignty which are deemed to
be necessary in order to assure peace. On this, lfaance created in the 1950s the European
Communities where no doubts arose in the contexowkreignty. Later, when th@onsell
Constitutionnel was created, European integration led to some@aesy. In its decisions the
Conseil accepted, in a first phase, that the deweémts within the EC were merely “limitations”
of French sovereignty and not a transfer of italsecond phase, which was characterised by an
intensified integration and the accumulation of powat Community level, the Conseil stopped
the Maastricht Reform Treaty and even criticised fkmsterdam Treaty. In the Maastricht
decisions made by the Conseil Constitutionnel treafly was stated to be unconstitutional as it
affected the “conditions essentielles de la sounet@”. The constitution was reformed in order
to restore constitutional conformity by introduciag chapter dealing with the EU into the
constitution.

Thus, the political way of reform eliminates unciitaéionality. This way can be realised
without difficulty if a large majority of societyakours the idea of strong European integration.
A similar solution was achieved in Ireland befdne tatification of the Single European Act in
1987. In this case, the creation of a Common Far&iglicy was held unconstitutional and had

to be approved by the people.
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Conclusions

European integration is based on a new form of reayety: shared sovereignty. National
constitutions allow this form of shared sovereigr@¢her constitutions (France, Ireland) had to
be reformed in order to correspond to these remgrgs. National constitutional courts have not
stopped the integration process but have made sessgvations concerning the very core of

their national constitutions.

Seen as a whole, national sovereignty is no olestaxlfurther integration. The integration
system has developed mechanisms in order to peeseewmber State identity, to give them the
necessary sphere of autonomy and to give them dssilplity of a fair and acceptable

codetermination of common affairs.
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