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Introduction

Estonian system of constitutional review is based tbe 1992 Constitution and the
Constitutional Review Court Procedure Act of 19B&cussions about possible amendments
to the Constitutional Review Court Procedure Actabout the need to pass a new, more
detailed act incorporating the experience acquinedthe practice and curing some
deficiencies started already four or five yearsrats enactment. Several models or unofficial
drafts were elaborated, and an international samuas organised in co-operation with the
Venice Commission in 1998 in Tartu. The new Couostihal Review Court Procedure Act
was finally passed by the Estonian Parliament inddahis year, and it will become effective
from the 1 July 2002.

Main features of the system of constitutional revie

What are the main characteristic features of theritan system of constitutional review, and
which amendments does the new law bring about?

The Estonian system of constitutional review is sttmes described as a mixture of the
European and American models of constitutional mnAccording to the Constitution the
Supreme Court of Estonia is also the court of ctuiginal review. There is no separate
constitutional court. However, similarly to the Bpean model, the Supreme Court exercises
also abstract review, including preliminarnex(ante) review and there is separate
constitutional review court procedure distinct frowrdinary (civil, criminal, and
administrative) court procedures. There is a Cuanginal Review Chamber within the
Supreme Court, although the Supreme Court in pjemary also review constitutional cases.

Subjects entitled to initiate the proceedings

According to the old Constitutional Review Courtb&sdure Act the subjects entitled to
initiate the proceedings are:

1) the Presidentek ante abstract review);

2) the Legal Chancelloek post abstract review);

3) the courtsdx post concrete review).
The new Constitutional Review Court Procedure Alidsaone more type of subjects entitled
to submit a petition to the Supreme Court — thallgovernment councils. Their right to
initiate constitutional review proceedings is liedtto the legislation infringing upon the
constitutional guarantee of the autonomy of loed#ftgovernment.

Procedure

One of the deficiencies of the old Constitutionalviefw Court Procedure Act concerns the
proceedings initiated by an ordinary court withiivilc criminal or administrative court
proceedings. Every court has the right — actualyene an obligation — to declare
unconstitutional any law which is in conflict withe Constitution. There is no preliminary
referral procedure in the strict sense of the wdilde court itself has to decide the case
finally, including the question of constitutiongliof a law. This does not mean, however, that
there is a system of diffuse review of constitusility in Estonia. The decision of the
ordinary court shall be submitted to the SupremeurCavhere constitutional review
procedure shall be initiated. To be precise, tharofan of the relevant court shall submit a
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petition, based on the court decision, to the Supr€ourt, together with the decision. The
Supreme Court, then, within a separate constitatioeview procedure, shall decide on the
constitutionality of the law. It is only within thgowers of the Supreme Court do declare a
law invalid. Such a decision of the Supreme Coasenga omnes effect, differently from the
decision of the ordinary court on unconstitutiotyaliith inter partes effect.

This procedure has — as already mentioned — cestairicomings. Firstly, the decision of the
ordinary court and the petition by the chairmarthef court sometimes differ from each other.
The Supreme Court has considered the court decidexisive. Secondly, and more
substantially, when the Supreme Court does noteagith the ordinary court and finds the
law to be in conformity with the Constitution, tlecision of the ordinary court may still
remain in force. This is the case, when none ofpheties of the initial case appealed the
original decision. When some of them appealed tiginal decision, two proceedings will
proceed in parallel — the appellate proceedingbenordinary court of next instance and the
constitutional review proceedings in the SupremarCo

The new Constitutional Review Court Procedure Aaivyes for some adjustments. The
requirement of the petition by the chairman of thelinary court in order to initiate
constitutional review proceedings in the SupremarCwill be given up. The decision of the
ordinary court will be enough in order to initiatke review of constitutionality in the
Supreme Court. The two parallel procedures willalseided by a regulation that an appeal
against the decision of the ordinary court canduigéd only after the Supreme Court has
rendered a decision on constitutionality of thevaht law. When none of the parties of the
original case submits an appeal, the incorrectsétatiof the ordinary court still may remain
in force, although this situation is somewhat uelijkafter the parties have learned the
viewpoint of the Supreme Court.

According to the new Constitutional Review Courbé&dure Act, the parties of the original
proceedings can also take part in the constitutienaew proceedings in the Supreme Court.
This is not the case under the old Constitutioreali®&v Court Procedure Act.

Constitutional review practice
General

Majority of the constitutional review cases the fumpe Court has been discussing have been
submitted to the Supreme Court by ordinary courtsoncrete review procedure. The role of
the President as an initiator of constitutionalieev proceedings has been decreasing. The
tendency that the courts are the largest sourasonstitutional review cases seems to be
growing. The cases have had their origin overwhedigi in administrative court
proceedings. The latter can be explained by thetfet in administrative law matters the
guestion whether the restrictions of fundamenttits have been imposed in a constitutional
manner arises quite often.

During the first years of the Constitution of 198 constitutional cases quite often dealt
with the questions of separation of powers, dedtion of the scope of authority of the state
institutions, with the problems of delegation dfidative powers. During the past few years,
however, the control over the constitutionalityrestrictions of the fundamental rights has
become one of the most important — if not the niogtortant — areas of jurisdiction of the
Constitutional Review Chamber of the Supreme Court.
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The argumentation of the Supreme Court has evobeetsiderably during that time. The
Supreme Court examines whether the restrictiorfsimdamental rights pursue a legitimate
aim and whether the restrictions are necessarydanaocratic society. Techniques such as
the test of proportionality, known from the junisgence of the European Court of Human
Rights and from German constitutional jurispruderaxe applied when exercising control
over constitutionality of restrictions of fundamehtights® Since the Constitution of Estonia
covers almost all the rights guaranteed by the iean Convention of Human Rights, the
text of the later usually does not serve as anpeddent reference point for establishing
violation or non-violation of individual rights. Eopean Convention of Human Rights and
the practice of the European Court of Human Ridids been used, rather, as tools for
interpreting the Estonian Constitution.

Problems occurred

Some of the problems arisen in the practice oSimgreme Court have been addressed above.
Two more examples of problematic cases will be eskkd.

A matter to be confronted first by the Legal Chdleceand then by the Supreme Court, is the
guestion of whether it should be possible to cingkelegislative omissions. The case itself is
following.

The Parliament passed a new Local Government Cokfextion Act according to which
party lists and individual candidates may run toe tocal councils. Under the previous law
also lists of election coalitions. €. lists of political parties or individuals) couldgticipate

in the elections. The Legal Chancellor proposed Radiament to bring the new act into
conformity with the Constitution. The Parliamentl diot agree with the Legal Chancellor.
The Legal Chancellor challenged the new Local Gawvent Council Election Act with the
Supreme Court, since the Act unconstitutionallytriets the right to stand for elections.
However, according to the Constitutional Review @€dRrocedure Act the petition for the
review of constitutionality mustnter alia, state the provision of the challenged act deemed
to be unconstitutional. The Local Government ColuBdection Act does not include any
single unconstitutional provision, it rather — tligsthe position of the Legal Chancellor —
omitted a provision which existed in the previout, and the result of that omission is
unconstitutional. The Legal Chancellor submittgokeéition to the Supreme Court seeking to
declare Sections 31.1, 32.1 and 33.2.1 of the LGmalernment Election Act invalid to the
extent that they do not enable the individualsileliigto run for the elections of local
government councils in the lists of electoral diatis of citizens. However, textually there is
not much in these provisions to be declared invalitie question of whether the validity of

! e e g., Decision of the Constitutional Review Chambethaf Supreme Court, 3-4-1-1-02, 6.03.2002.
English translation available http://www.nc.ee

2 Section 31. Political Party

(1) Political parties which are entered in the mpoaofit associations and foundations register onakeday of
registration of candidates at the latest, may peein the elections of the local council.

Section 32. Independent Candidate

(1) Every person entitled to run for the local coli{Sections 5.5 and 5.6) may present himselfessélf for
registration as an independent candidate and magluie necessary formalities in person. Anothes@emay
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the previous Act might be restored — if the Supré&vart would declare the new Act invalid
— might be put forward, as well. Or, alternativelypuld the Supreme Court itself create a
substantial legal norm by the way of specificallprded declaration of invalidity of some
norms?

Another topic to be addressed concerns constitaltioaview proceedings initiated by
ordinary courts. According to Article 15 of the Goitution everyone has the right, while his
or her case is before the court, to petition for eelevant law to be declared unconstitutional.
What is the “relevant law"? The Constitutional Ravi Court Procedure Act uses the term
“law to be applied”. The Supreme Court has held tha “relevant law” is a law that is
decisive for resolving the case before the ordineoyrt®> The law is to be considered
relevant, if the outcome of the case depends owdhdity or invalidity of the law. Several
guestions arise, however. Up to whom is it to deiee, whether the law is relevant? — First
and foremost, this should be up to the ordinaryrtc®ince it has to resolve the original case.
The ordinary court has to interpret and to appéyltw, it has to determine which norm is to
be applied.

The Supreme Court, however, has deviated from ghatiple sometimes. This applies in
particular to the cases where several provisionsaoflaw taken together lead to an
unconstitutional result. The Supreme Court haglttee find a middle way between three
requirements: (1) to review the constitutionalifyttee law relevant to the original case (“the
law to be applied”); (2) to confine itself to thetpion of the ordinary court; and (3) to
observe the principle of procedural economy. There been a case, for example, where the
original petitioner in the administrative court helsallenged the constitutionality of one
norm; the administrative court has found some otieems to be relevant to the case and has
declared the latter unconstitutional; and the Smer€ourt in the constitutional review court
procedure partly invalidated a combination of noramsllenged by the petitioner in the
original proceedings and norms challenged by thaimidtrative courf. It has been quite
difficult to cope with situations where a norm @bsrelated to the original case in the
ordinary court has been challenged by the cour,the Supreme Court reaches to the
conclusion that the norm was not decisive for néaglthe original case. So far, the Supreme
Court has usually accepted the position of thenamyi courts — not, perhaps, so much
because of the restraint from interfering into questions of ordinary law, but rather because
of the reasons of procedural economy. And obviouslywould be hard to expect wide
acceptance of decisions where fundamental rightsamfindividual would have left

be presented for registration and necessary faieglnay be concluded on his or her behalf by dhagised
individual having the right to vote according tacBens 5.1, 5.3 and 5.4 of this Act.

Section 33. Documents for Running as a Candidate

(2) In the application for running as a candidateindividual:

1) shall express his or her consent to run as didate of a list of a political party or as an ipdadent
candidate;

% Decision of the Supreme Court banc, 3-4-1-10-2000, 22.12.2000. English translatioailable at

http://www.nc.ee
“ Decision of the Constitutional Review Chamberhaf Supreme Court, 3-4-1-2-01, 5.03.2001. English

translation available dtttp://www.nc.ee
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unprotected because the ordinary court challengestbag norm (from the viewpoint of the
Supreme Court) or where an unconstitutional normuld/aemain untouched since the
ordinary court should not have applied that norrallat

Of course, such kind of rational considerationsncarstretch too far without claims of
judicial activism — accusations the Supreme CotifEsionia has managed to avoid almost
completely. It remains to be seen how the dispoteerning election coalitions mentioned
above — probably one of the most political casesSbpreme Court has confronted so far —
will be settled, whether procedural or substargisdstions will prevail.



Constitutional Review Decisions taken by the SupreenCourt (1993- 31.05.2002)

Year 1993 | 1994 1995 1996 1997 19981999 | 2000| 2001| 2007 Totdl
Applicant President 2 3 - 1 - 2 - - - - 8
Legal Chancellor 2 6 - 1 - 3 - 3 - - 15
Courts - 2 4 2 3 5 3 6 7 4 36
Total number 4 11 4 4 3 10 3 9 7 4 59
of decisions
Legal act Law 2 7 3 2 - 7 2 4 4 4 35
challenged
Governmental regulation - 2 - 2 2 3 1 2 3 - 1p
Regulation of a ministel - 1 1 - - 1 - - - - 3
Legislation of a local 2 2 - - 1 1 - 2 - 3 11
self-government
Decision Declare the legal act 3 9 2 3 2 10 2 5 5 4 45
unconstitutional or
invalid
The legal act had already - 2 - 1 - 2 1 3 1 2 12
been declared invalid by
the time the decision wgs
taken
Not to declare the lega 1 1 2 1 1 - 1 2 1 1 11
act unconstitutional or
invalid

Note: The numbers in the table do not sum up exacthll instances, since in some cases severaltate been challenged in one petition,
some untypical types of legal acts have been omigte.



