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Stability is an essential characteristic of the €uation. Back in 1789 the French
Revolutionaries adamantly called for a Basic Laabke and hierarchically superior to any other
one.

To maintain the stability of the Constitution talseveral intermingling factors, some of which are
related to the procedure for the revision of thexs@icution, while others to the enforcement of
constitutional provisions, which includes their Bgggion by the courts of law. Throughout this

process aimed at securing the stability of the @oitisn, the Constitutional Court plays a key-role

as the guarantor of the supremacy of the Constituti

In Romania as in other countries with a rigid cibatbn, the procedure for the revision of the
Constitution is quite a seldom occurrence, as tmestduent power instituted [for the purpose] is
bound to respect the will of the Constituent Assigmbregard of the limits of revision and also of
the procedural norms governing the revision prodégthin this process, the Constitutional Court
of Romania has the task to exercesepfficiq its review on the draft law amending the Constitu
prior to the onset of parliamentary debate. Orfitse— and thus far the only one — revision of the
Constitution, the Constitutional Court, upon exaation of the draft law amending the
Constitution, held as unconstitutional two prouisip one that abolished a safeguard of private
property — the presumption of lawful acquiremenivefilth, another one that made decisions of the
Magistrates’ Superior Council circumvent judiciaview, therefore breached upon the limits set for
the revision of the Constitution, regarding humayhts. Indeed, given the binding force of the
Constitutional Court decisions, these provisionsictvtransgressed the limits for the revision ef th
Constitution, were stricken out from the draft law.

Speaking about the obligatory force of decisionthefConstitutional Court in relation to the courts
of law, it is important to emphasize that underRananian Constitution either party in a case, the
prosecutor, even the court itsedk officiq are entitled to raise, at any level in the juaisystem —

an objection of unconstitutionality concerning fivevisions of a law or of an ordinance issued by
the Government by virtue of legislative delegation,condition that the provision concerned is in
force and the settlement of the case rests themeupglea (objection) of unconstitutionality is
directed at the conflict between that specific Iggavision, and the principles and provisionshaf t
Constitution. In other words, here at stake isahnomy between law or ordinance, on the one
hand, and the Constitution, on the other. Suclmamies may be ostensible or real. The ostensible
ones exist only in the mind of those who refer te Constitutional Court an objection of
unconstitutionality which is undoubtedly dismiss@dtensible antinomies form the subject-matter
for the great majority of objections of unconstduoality. From 1992 to 2003, the Constitutional
Court has dismissed 2,772 out of a total of 3,0b@ations of unconstitutionality referred to,
therefore endorsed the conformity of legal provisi@hallenged, to the constitutional norms. In
such instances, the Constitutional Court decisibase triggered beneficial effects on the
constitutional stability, building up confidencetbg& courts of law, but also of litigating parteasd
other partakers in the process of law-enforcemthdt the legal provision examined under
constitutional proceedings is valid and enforceable

When it comes to real antinomies, the Constitutio@ourt admits the objection of
unconstitutionality and declares the legal provisibus challenged as unconstitutional, therefore
removes from effective legislation the provisioridaws and ordinances clashing with the Basic
Law.

The question of the obligatory force of the Consithal Court decisions has been an issue for
ample discussion in literature but also for certaiactions from the courts. In its former wording,
before revision in 2003, the Constitution of Ronaastipulated that the Constitutional Court

1 On antinomies in law, see Ch. Perelmags Antinomies en Droit.
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decisions were binding and effective only for thife. This particular constitutional provision was
given different interpretations in doctrine andhe courts’ practice. Some courts of law, espaciall
the highest one, considered that the ConstitutiQualrt decisions produced effects merelyer
partes litigantes This viewpoint was argued while departing frone #ystem of constitutional
review of laws that had existed before World Wawnthen review had been carried out by the High
Court of Cassation and Jusfisehose decisions were effective only for the paréietrial. But this
viewpoint obviously collided with the new Constimt of Romania, subject to which the
constitutional review was a question of public oyd® the Constitutional Court decisions were
intended to engender effeeigga omnes

With a view to ensuring uniform application of congional provisions, it was necessary for the
authority of constitutional jurisdiction to intemve; as the guarantor of the supremacy of the
Constitution, it has established different solwi@oncerning the effects of its decisions, dependin
on whether it thereby dismissed, or admitted, gaablon of unconstitutionality. Consequently, a
decision dismissing the objection of unconstituaidy is not effectiveerga omnesbut onlyinter
partes which allows other legal subjects as well toeas identical objection, in anticipation that
the Constitutional Court may decide to changeutisprudence and eventually admit the objection
of unconstitutionality. As for decisions of admssi however, the Court held that “a normative
provision found as unconstitutional shall no longerapplicable by any legal subject (the least so
by public authorities or institutions), as henctfat will cease effectsle jure namely as from the

date of publication of the decision in the Officlalurnal of Romania....*.

The Revision of the Constitution in 2003 has takegard of the solutions consolidated into the
Constitutional Court’'s case-law, so the new camstihal text now reads:Decisions of the
Constitutional Court shall be published in the Q#l Journal of Romania. As from their
publication, decisions shall be generally bindinglaffective only for the futuferhis unequivocal
proclamation of the generally binding force of tBeurt decisions has put an end to all possible
controversy about the effects of decisions rendeiredthe admission of objections of
unconstitutionality by the authority of constitutad jurisdiction.

This notwithstanding, a formal proclamation of tpenerally binding force of the Constitutional
Court decisions cannot be seen in absolute teresause — unless accounted for by proper
arguments — their obligatory nature might as weth tinto a conflicting factor against the stability
of the Constitution, which eventually erodes thharity vested in the Constitutional Court.

In order to overcome antinomies, whether ostengiblesal, the constitutional judge will resort to
arguments drawn from gauging the legal provisiohallenged as against the Constitution,
international treaties on human rights and judgsenithe European Court of Human Rights or
from assessing the content of constitutional catscéycordingly, there are three types of decisions
to single out in the case-law of our national adthrcof constitutional jurisdiction, namely: 1)
decisions based on a comparison of challenged wettishe constitutional ones; 2) decisions that
give precedence, in the interpretation of constima provisions regarding human rights, to
international regulations, if more favourable; 8idions grounded on assessment of the content of
constitutional concepts.

1. The first category consists of decisions basedaaromparison of legal texts being
challenged with constitutional provisions. In is7parative approach, the Constitutional Court will

2 In Romania, the constitutional review was inséith as a ‘judge-made’ creation, in 1912, in thecakted

“tramways’ affair”, later on overtly enshrined umdke Constitution of 1923 and that of 1938.

® Decision no0.169 of 2 November 1999, publishedhim ©fficial Journal of Romania, Part I, no.151 @f April
2000.
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confront certain provisions in a law or ordinanathvhose of the Constitution. Here we are dealing
with a twofold interpretation: of the legal nornmughchallenged and of the constitutional norm. But
in both cases the interpretation is a complex mp®cmderpinned by grammatical, logical, historic,
systematic or teleological (purpose-oriented) madshehich are meant to reveal whether these two
texts are consistent or contradictory with eactemtlf the legal provision matches up with the
constitutional norm, the objection of unconstitnfibity is dismissed, and the court of law is
empowered to proceed to its application while isetthe case.

Where the Court finds elements of discrepancy batwehe texts, the objection of
unconstitutionality is admitted, the legal text ldeed as unconstitutional is rendered void and
ceases effectiveness, while the court of law enh@kes direct application of the provisions of the
Constitution in the settlement of the case or dises the parties’ claims for fault of a legal test
confers subjective rights or legitimizes their owerest.

2. The second category comprises decisions thatg®eedence, in the interpretation of
constitutional texts concerning human rights, terimational regulations, if more favourable.

Subject to Article 20 of Romania’s Constitutiorfl) The constitutional provisions concerning
the citizens' rights and liberties shall be intesfgd and enforced in conformity with the
Universal Declaration of Human Rights, with the eoants and other treaties Romania is a
party to.

(2) Where any inconsistencies exist between theneons and treaties on the fundamental
human rights Romania is a party of, and the natidaas, the international regulations shall take
precedence, unless the Constitution or nationaslaamprise more favourable provisidns

According to the above-cited constitutional texte tConstitutional Court is bound to give
prevalence to relevant international regulationgmeter it has to deal with antinomies between
internal legislation and the Constitution.

In its jurisprudence, the Constitutional Court hesorted to the interpretation of constitutionatse
through the prism of the Universal Declaration afmt&n Rights in 64 cases, of the International
Covenant on Civil and Political Rights — in 39 asef the International Covenant on Economic,
Social and Cultural Rights — in 23 cases, of theogean Convention on the Adoption of Children
and the Convention on the Rights of the Child # @ases, of the International Labour Organization
Conventions — in 13 cases, of the Framework Cororeffdr the Protection of National Minorities
—in 2 cases, of other international conventioms 57 cases. A distinct occurrence in this subject-
area is the European Convention on Human Rightghtoh the Court has made direct or indirect
reference, through the prism of the case-law oEilm®pean Court of Human Rights, in no less than
340 cases. Decisions of the Constitutional Courtleeed on the basis of arguments derived from
international regulations, notably from the jurisgence of the European Court of Human Rights
have resulted into the building up and broadeningoastitutional provisions to the point where
they gradually levelled out conflicting judiciallstons rendered in the human rights area, setting
out uniform practices by the courts.

The Constitution of Romania, for instance, stipgathat restrictions on the exercise of certain
rights and freedoms may be imposed by law and ibriigcessary, as the case may be, for the
defence of national security, public order, healttmorals, of the citizens’ rights and freedonos, f
conducting a criminal investigation, preventing tdomsequences of a natural calamity, disaster, or
extremely severe catastrophe. Its interpretatiosedbaon international treaties has lead to the
conclusion that its ambit of application concernsch restrictions should be construed in a
broader sense, given the provisions under the tsalvédeclaration of Human Rights and the
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International Covenant on Civil and Political Rigthich take to the present wording of Article 10
in the Convention for the Protection of Human Réglmid Fundamental Freedoms:

“The exercise of these freedoms, since it carrigs itMuties and responsibilities, may be
subject to such formalities, conditions, restrinBmr penalties as are prescribed by law and
are necessary in a democratic society, in the @#ir of national security, territorial
integrity or public safety, for the prevention edatder or crime, for the protection of health
or morals, for the protection of the reputation vghts of others, for preventing the
disclosure of information received in confidence,far maintaining the authority and
impatrtiality of the judiciary’

This is the basis on which freedom of movement réspect for the rights or freedoms of others,
freedom of expression, the peaceful organisatiaimowt arms, of meetings, the right to strike, the
right of property, and other rights enshrined ia @onstitution of Romania have acquired a new
content, with beneficial consequences in creatmfpum practices in the activity of the courts of
law as well as on the level of building up demograied the rule of law.

Furthermore, based on the case-law of the Euro@mamt of Human Rights, which regards

misdemeanours as pertaining to criminal law, ehengh in most of the European countries such
offences have been decriminalised and are heldramstrative breaches, the Constitutional Court
observed that the principle of non-retrospectimical law was also applicable to administrative
penalties, albeit at that moment not stipulatesias in the Constitution.

In view of that, an objection of unconstitutiomalivas raised directly by a court of law, in
connection with an ordinance whose provisions Eitpd that actions committed in the past ceased
to be liable to sanctions if, at a later time, su@s no longer treated as misdemeanour, claiming
that was a case of retrospective law, forbiddereuride Basic Law. Taking into account the
assimilation between administrative, and crimirféértces, in the case-law of the European Court
of Human Rights, the Constitutional Court dismissieel objection of unconstitutionality, while
stating that constitutional provisions on retrospeceffects of the more lenient criminal law stebul
be extended to the administrative law as W@&his solution, too, has been later on incorporat®

the Constitution of Romania, on the occasion oisren.

Another example that illustrates how judgments eeed by the European Court of Human Rights
have, because of their strong arguments, turnedargdource of law for the Constitutional Court
and, through its intermediate, for the other comrescertain provision in the Family Code, enaplin
the husband alone to initiate an action in derfiglaternity. The Constitutional Court, called upon
to adjudicate on the objection of unconstitutiagalegarding this legal text, held that a ban
instituted under national law against the marriemman and her child born during marriage to
initiate such proceedings was unconstitutidrigtis solution has taken regard of Article 8 urttier
European Convention on Human Rights and the argismmesented by the European Court of
Human Rights in the case “Kroon and others v. Tathétlands”.

3. The third category of decisions is rooted in thgegsment of the content of constitutional
concepts. The Constitution will inevitably operatgh certain concepts or principles, but in fact
their content implies a genuine legislative delegainstituted in favour of the interpreter. Such a
the concepts that allow the extension of constitati provisions, whose content, undefined by the

“ Decision no.318 of 19 September 2003, publishetiénOfficial Journal of Romania, Part I, no.697600ctober
2003.

® Decision no.349 of 19 December 2001, publishethénOfficial Journal of Romania, Part |, no.24016f April
2002.
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constituent law-maker, is variable depending on deselopments in the social milieu. To
exemplify, a summary inventory will include: soctilate, human dignity, justice, fair distribution
of the tax burden, good-faith, discrimination, ext@nal cases etc. On a constitutional level, the
Court decisions which ascertain the content ofghesncepts have also reflected elements of
novelty that should belong to the realm of constihal norms, thus ensuring their stability against
the pressure from political, social, moral, ecoroor technical changes in the social background.
The meaning given to constitutional terms, as éstadal by the Constitutional Court decision, is
socially accepted, therefore it determines theestdt constitutionality in society. But social
environment will change, and transition involvegdefinition, such change. Our society undergoes
a profound process of transition towards a comgetimarket-economy and higher democratic
standards. Against this background, the state ofttationality is caught inevitably in the
evolution. Constitutional democracy is, by defmntj a dynamic, constantly evolving state of
affairs. That is why the social acceptance of cutginal norms will differ in time. Mainly because
of its rigid character, the Constitution is a framek of stability but its interpretation will take,
nonetheless, equal flexibility in order to adjusastitutional norms to the circumstances, oftert,ale
of such changes.

An illustrative example in this sense is the ppieiof separation of powers in the State. In 1891,
the time when Romania’s Constitution was adoptkd, drinciple of separation of powers was
embedded only in the Constitution of the Swiss @amtf Jura and that of Bulgaria. At that point,
the experts of the Constitutional Drafting Comneitteeemed it was unnecessary to openly proclaim
the principle in the Basic Law as long as it sa@ffido have the constitutional edifice laid on its
foundation. In its practice, the Constitutional @dwad to proclaim the existence of the princigdle o
separation of powers in the State in order to be tabdeal, on this basis, with the objections of
unconstitutionality of certain legal provisions tthaent earlier than the Constitution, subject to
which the prosecutor or, as was the case, adnatingrauthorities had been allowed to intervene in
the process of administration of justice. In itzidien, the Constitutional Court established that
such legal norms affected “the principle of sepanatof powers in the State, a principle that can b
surmised — even though not overtly proclaimed mftbe entirety of constitutional regulations and,
in particular, from those defining the functionspoblic authorities and their respective relatiéns”

This ‘judge-made’ consecration of the principleseparation of powers in the State underlies the
positive solution rendered to numerous objectidngnaonstitutionality, such as where the Court
declared unconstitutional certain legal provisiavaiving — even on a temporary basis — the
enforcement of court orders, because it amountad toterference by the Legislative in the process
of meting out Justice Likewise, the Court held that legal provisionsiakhentitled the public
administration authorities to review, or to annuhwmdify judicial decisions in relation to the cour
proceedings, i.e. for determination of a judictaingp tax, came against the principle of separation
of powers in the Stdteln a different case, the Constitutional Courtlaietl unconstitutional the
provisions regarding the competence of the Courafounts to carry out checks over entities
other than those which belong to the public sechorthe motivation of its decision, the
Constitutional Court observed that the conduct wéhschecks contravened the principle of
separation of powers in the State and denied thetifunal specialisation and delineation between
the different categories of public authorities

® Decision no.73 of 4 June 1996, published in thigc@f Journal of Romania, Part |, n0.255 of 22 Gher 1996.
" Decision no.6 of 11 November 1992, published e@lfficial Journal of Romania, Part |, n0.48 of 4i¢h 1993.
® Decision no0.127 of 27 March 2003, published inGHficial Journal of Romania, Part I, n0.275 of Agril 2003.

® Decision no.463 of 4 December 2003, publishechen ®fficial Journal of Romania, Part |, no0.43 of J#huary
2004.
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The consecration by the Constitutional Court of ghieciple of separation of powers in the State
has also captured interest of the constituent pamgtituted for the revision of the Constitution;
accordingly, the following wording has been incaogted in the Basic Law:The State shall be
organized based on the principle of the separatind balance of powers — legislative, executive,
and judicial — within the framework of constitutadrdemocracy By this, the Constitutional Court
decision has equally proved to be a factor of ksaktion and development of the Constitution.

It can be noticed that the interpreter has a dexisble to play in accepting novelty at the
constitutional level. Stability of a constitution the most striking example of which is the
Constitution of the United States of America, addpin the 18 century, but still in force today —
should be accounted for, among other things, byrnteepretation given to constitutional terms so
as to ensure their applicability in whatever newditions, this in spite of the practical impossiiil

for the constituent law-maker to have regard ogreto foresee all future developments. But the
Constitution, more than any other law, is also edgé with the future, where the key-role, the
winning odds belong to the interpreter.

As a conclusion to what has been shown above, biigatory force of decisions of the
Constitutional Court for the courts of law is nastj a factor of stability, but also of developmeht
the Constitution. If the multifaceted social pressexerted on the Constitutional Court by way of
objections of unconstitutionality is a disturbiragtor for constitutional stability, the act in respe

is the Constitutional Court decision, aimed atreasne conflict; and it does so by pointing out to
the text of law based on which the court hearimgcdese, whether civil, criminal or any other, must
pass judgment. Insofar its decisions have sucdbsafsorbed the changes which occurred at the
social level into their own substance, they willegnew meanings to the terms of the Constitution,
to the concepts which operate its machinery, ansl pave the way to perpetual renewal.



