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|. Constitutional judicature in Poland dates backy¢ar 1985. It was instituted on the
grounds of the amendment to the binding Constitutd 22 July 1952 (Art. 33a) and on the
grounds of the Act on the Constitutional Tribunf8 April 1985 (Journal of Laws No 22, item
98). The constitutional amendment already thenulstipd, that the “Constitutional Tribunal
adjudicates on the conformity to the Constitutidrstatutes and other normative acts of supreme
and central state bodies, and also defines thaankinding interpretation of statutes” (art. 33a
item 1), and also set forth, that “judgements ef@onstitutional Tribunal about the non-conformity
of statutes to the Constitution, are liable to exation by the Sejm” (art. 33a, item 2).

The appointing of the Constitutional Tribunal — methout resistance of some political decision-
makers — occurred, what should be emphasised nvtiki previously binding authoritative system,
however a system already undergoing progressiv@oeroThe judicial review of administration
decisions and staff autonomy were already funatgrsince the beginning of the 80-ies, and the
Office of the Commissioner for Civil Rights Protiect was to be appointed soon.

However there are no doubts, as pointed out iratited, that the appointing of the Constitutional
Tribunal did not change the face of the system ndidyet mean a dramatic transformation of the
system of state, did not set up a state of law. 83tablishing of the Constitutional Tribunal did
however, introduce a new quality into the systesnway of nature limited the arbitrariness of
authorities — similarly as when administration gadure was being set up. Today, it is indisputable,
that with all political, legal and constitutionaimitations the establishing of the Constitutional
Tribunal allowed for a completely new insight inew and created a chance for the stepwise
changing of the face of the system.

The first Act on the Constitutional Tribunal of 29ril 1985 still contained objective limitations of
powers in the scope of constitutional control -adomative acts promulgated, adopted or approved
the day after the Act coming into effect, i.e. afteJanuary 1986. The control of earlier statutes
could only concern these, which were introduced thé system after the day of implementing the
Act on amending the Constitution of 26 March 198Be control could only concern these
normative acts, which were introduced not latentbayears from the moment of submitting the
application to institute the proceedings, what eoned all legal statutes, and also these introduced
after the Act coming into effect. The Act also amsed the obligation of submitting judgements of
non-conformity of acts to the Constitution to thegjr® and the possibility of overruling of such
judgements by the Sejm by a 2/3 majority of vaiteshe presence of at least half of all members of
Sejm. These were supposed to be “safety hatchaisthis could challenge the sense of existence of
the constitutional court.

The above cited author justly emphasises the ceradte contribution of the first term of the office
of judges of the Constitutional Tribunal, who maegto set this institution into motion,
irrespective of the political pressures or legddadination of the CT. Also the ‘inside common
sense’ of the institution itself was effective heré simply demanded independence from politics
and other authorities, as the function of the juaddethe Constitutional Tribunal cannot be
performed otherwise than independently — withollinfainto contradiction with the substance of
this function or without questioning the meaningwin actions.

And so it should not be a surprise, that after firet judgement of the Polish Constitutional
Tribunal, case U 1/86, passed on 28 May 1986, iiciwtne regulation of the decree appealed by

! See M. Safjan, Dlaczego panowie tacy smutni. (\Afteythe gentlemen so sad), “zeczpospolita” of 1I&00.
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one of the City Councils was found non-constitugiprthe leading Polish legal journalist wrote
“The judicial mechanism, which creates a compleately situation, still unimaginable in its effects,
has been set into motion”.

Il. Already, in its initial stage of activity, withithe old authoritative system, including alll
thus appearing limitations, the defining of comsititnal principles being control parameters, or the
removing of discrepancies between them, was acasimepl by the Tribunal by applying rules and
techniques of law interpretation, elaborated bwllesgience and practice, with reference made to
general standards of law obligatory in our cultarel to the catalogue of rights and freedoms
generally recognised in European countries

At the same time the Tribunal, in the process @llismg its judicial function, prepares an
interpretation of provisions of the controlled native acts, and of provisions of the Constitution,
also specifies the normative standard of congtitati control, identifies the scope of constitutiona
control, and the scope of jurisdiction of the Tnlhlwith regard to preventive and consequent
control, and to normative acts subject to Tribumwatrol.

The scope and praxiological assumptions of it®astiwhile defining the normative contents of the
Constitution the Tribunal presented in its judgeta@ns November 1986 (U 5/86). There it was
indicated, that not only the wording of its prowiss but also their understanding (interpretatign) b
the doctrine and judicial decisions is considese®] that the purpose is to define the interpreted
provisions in conformity to the axiology of thetstand the legal system. When adjudicating on the
conformity of an act to the Constitution or of astiier normative act to the Constitution or the act,
the Tribunal examines the contents of such an adtaso the powers and compliance with
statutory procedures to promulgate the statute.

The supremacy of the statutory matter for the obrdf citizens’ rights is already clearly and
precisely formulated in the jurisprudence of then§libutional Tribunal. And similarly the attempt
to define limits for the principle of equality, pdiple of proportionality and principle of social
justice (judgement P 2/97), is outlined.

In the judgement of 30 November 1988 (K 1/88), wienewing the conformity of the challenged
provisions to the principle of social justice, fhdbunal expressed a more general opinion referring
to constitutional principles being the groundseafdl control. In the opinion of the Tribunal “when
reviewing the challenged provisions (...) all pies and standards of the Constitution binding the
legislator in the area of relations controlled lhgse provisions of acts, should be consideredhidn t
case, it was necessary to examine the conformityhaflenged provisions of the statute to the
constitutional principle of social justice (...)dathe constitutional principle of equality of right.e.

Art. 67 para. 2 of the Constitution”.

Since the earliest jurisprudence (judgement ofuly 7986, K 1/86), the Tribunal indicated to the
possibility of a conflict appearing between consitinal principles and basic rights. Many times,
the Tribunal was faced with a conflict between lthve and constitutional principles. For example,
when adjudicating on (judgement of 30 November 1$88/88) constitutional control in the case

2S. Podemski, ,Polityka” No 19 of 1986.

% see J. Oniszczuk, Orzecznictwo Trybunalu Konsgjnego w latach 1986-1996. (Jurisprudence of the

Constitutional Tribunal between 1986-1996), Edngé&)Varsaw 1998, p. 1 and thus cited literature.
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of the retirement-pension insurance, basic rightsewnterpreted with reference made to general
principles of the constitution, mainly the congtdoal principle of social justice and principle of
equality of right8. The provision of Art. 70 of the hitherto bindifpnstitution was defined in the
judgement as “laying down citizens’ rights to sbsecurity and imposing development of rights to
social security and the expansion of other formsoafal assistance”, and when defining this right
the Tribunal, by way of “active interpretation detConstitution” selected one of the values: out of
the two possible, different interpretations of doastitutional right to social security (by workdan
by needs) selected the one, better corresponditigetgontents of the more general principle of
social justice

Constitutional jurisprudence did not only outpasdime, but in consequence extended the scope of
applying principles of correct legislation and Hyanging arbitrariness of authority, influenced
democratisation of that law. The introduction, 882 after peaceful rejection of the totalitarian
system in Poland, of the principle of a democratate of law being the principle structural
standard, into constitutional provisions of thevyas Constitution by amending Art. 1, was mainly
possible due to the attainment of the jurispruderftkee Constitutional Tribunal.

lll. The jurisprudence of the Constitutional Tribunadito play a special role in the process
of the great structural changes in Poland after 88&9.

The amendments, in 1989 of previously binding dtutginal provisions based on other axiological
assumptions referring to principles of the polit@ad economic system and the adoption in Art. 1
of the Constitution, that the “Republic of Polasdai democratic state of law bringing into effect
principles of social justice”, leaving valid thetrfally adjusted to the new reality regulation on
basic rights and duties of citizens, have givea tisa phenomenon of characteristic “constitutional
deficit”. In effect, till the bringing into effecbf the new Constitution in 1997, which fully
formalised constitutional standards, the Tribunaswompelled to “argue” many detailed categories
as constitutional standards, from the general pimof a “democratic state of law bringing into
effect principles of social justice” (Art. 1 of cstitutional provisions), “discovering” these
categories in the general principles — in the odnteith other valid or partially amended
constitutional provisioris This problem was only partially resolved by tition on 17 October
1992 of the Constitutional Act on mutual relatidretween the legislative and executive authority
of the Republic of Poland and on local autonomyii(dal of Laws No 84, item 426) further called
the Small Constitution, limited in its regulaticiesthe substance defined in its title.

In effect, in this period of “constitutional intenf the Constitutional Tribunal was forced not otdy
reconstruct constitutional standards directly friiv@ binding constitutional provisions, but also to
“construct” them in the process of judicial intexgation, utilising its own jurisprudence, the
constitutional law doctrine on the democratic stafelaw and rights of human beings, and
international experience in this scope

* See K. Dzialocha, Wewirzna hierarcha norm Konstytucji w orzecznictwieyAunatu Konstytucyjnego /w:/
.Panstwo, ustrdj, Konstytucjia — Studia. (Internal laiehy of standards of the Constitution in jurisguce of the
Constitutional Tribunal- Studies), Lublin, 1991 48.

®ibidem, p. 48

® see J. Galster, Gloss to the ruling of the Cantitital Tribunal case K 41/02, “Sejm Review” NoZD03, p. 123
and n.

" ibidem p. 124.
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Continuing and expanding the jurisprudence linetetiain 1986, the Constitutional Tribunal

adjudicating between 1989-1997 on the conformitythie Constitution of statutes and other
normative acts of supreme and central state orgefesting to the general standard of the principle
of state of law, supervised the investigated prors also in light of thus formulated detailed

principles derived from the term of a democratatesbf law:

- principles of: protection of citizens’ trust in te&ate and its laws, protection of justly vested
rights, the non retroactive application of law ahdervance ofacatio legis, proportionality
and prohibition of excessive interference of thgsliator,

- principles of: parliamentary autonomy and sepamnatf powers of constitutional organs
while performing their tasks,

- principles of: constitutional requirement of deicand proper procedure, correctness of
legislative technique, observing the “statutorygedure” of adopting statutes, definiteness
of law, exclusiveness of the statute in the scdpeghts and freedom of citizens and
conformity of regulations to the Constitution amatstes,

- principles of: exclusiveness of the legislator &fiming revenues and expenditures of the
state, scope of implementing amendments into tkdata during the tax year and the
constitutional work procedure on the budget act.

Constitutional examination of statutes with regarthe protection of citizens’ rights and freedoms,
the Constitutional Tribunal conducted in relatian standards defined in detailed constitutional
provisions, and the general principle of “a dembcrstate of law realising the principle of social
justice” (Art. 1 of these provisions).

In the Tribunal’s jurisprudence the problem of #ubministration of justice by courts, the right to
judgement and the right to defence, and also tloblgm of constitutional protection of the
reactivated in 1990 territorial autonomy in lighttiee settled, in the Small Constitution, guarastee
of its independence, participation in exercisingljguruling, protection of its property and income,
and scope of supervision over its actions, was Ilwidescussed. And also here, besides other
detailed constitutional standards the TribunalJevperforming constitutional control of provisions,
made references to the principle of a democradie sif law.

The Constitutional Tribunal strengthened the demtacrlegal order between 1990-1996 by
exercising the right to define the generally bigdinterpretation of statutes. The Tribunal was
awarded these powers in 1989 and by the end of 488pted 79 interpretations referring to legal
institutions of different areas of law. Althoughstiivas not connected with the process of examining
the constitutionalisation of standards, the purmdgerforming this function by the Tribunal was to
improve the definiteness of law, ensuring prop@tiegtion of interpreted provisions.

IV. Since the beginning (1989) of the great structwt@nges in Poland, attempts—
including two unsuccessful — in effect of shortgnihe term of office of the Seyms, initiating them
— were made to elaborate and adopt the new Cdrwstitof the Republic of Poland, which would
reflect the accomplished transformations, and atstime time contain legal guarantees of their
irreversibility.

8 see M. Mazurkiewicz, “Postowie /w:/ Projekty Koyisicji 1993-1997", (Epilogue /in:/ Drafts of the @stitution
1993-1997), ed. R. Chédiak, Sejm Ed. Warsaw 1997, p. 441-443.
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As explained above, no constitutional gap existeétleatime. The Sejm and the Senate conducted a
number of significant constitutional reforms. laily, these involved repeated amendments to the
Constitution of 22 July 1952, and then the adoptihthe Small Constitution, which did however
prejudge about leaving valid numerous of provisiafisthus revocated Constitution of 1952,
originating from the previous era,.

The existing complex, incoherent, legally imperfeantid in some fragments anachronic state of
regulations of constitutional rank, did howeveladhg impede the effective functioning of structural
institutions and insufficiently ensured protectafrfreedom and rights of humans and citizens. This
state was generally acknowledged as being difficuticcount for and to further maintain, what
inclined all political forces to continue works comanced in the previous years and to aim at their
final completion.

The elected in 1993 Seym and Senate consideregiaiberation and adoption of the Constitution as
their main goal. At the same time they fostereddimocratism of the work procedure on the new
Constitution. The amended constitutional statuté382, by-laws of the National Assembly, and
also the by-laws of the Constitutional Committeeated prerequisites to conduct constitutional
works in a pluralistic mode, above political an@ldmn divisions. The principle, that drafts okth
Constitution also submitted during the previousntesf office and the draft submitted by the
citizens’ initiative, being equally valid and suttj¢o examination by the National Assembly, was
binding.

Works of the Constitutional Committee took placéwthe participation of a large group of experts

and with the participation of numerous represergatof state and autonomous institutions, social
organisations and churches, and also religious ngnid@he participation of representatives

(Presidents) of the Constitutional Tribunal in hesrks was very significant. Profound substantial
discussions, supported by numerous expertise ofatt@nments of achievements of Polish

constitutionalism, including jurisprudence and coents of the Constitutional Tribunal, and in the

scope of legal-comparative studies of constitutiegatems in modern countries, have lead to the
adoption of a uniform draft of the Constitution, ialh constituted the grounds for the second and
third reading during the National Assembly.

On 2 April 1997 The National Assembly in the thiechding, after including the proposition of the
President of RP following the constitutional praseq] adopted the Constitution of the Republic of
Poland, and the Nation in the common voting apmdkies Constitution on 25 May 1997.

An important stage of ordering the system of lavg wlased. The Constitution formed the grounds,
being the starting point for further legislativeguéations and a standard, which must consider
internal law and contracted international agreemeérte citizens’ legal status in the state became
stable, as the scope of freedoms, rights and doftitee individual was precisely defined, not only
by their clear normalisation. With regard to thBzen, not least important are provisions about
direct application of the Constitution, which er@abindication of own rights without referring to
the normal statute, among others by way of a dotistnal complaint. The adopting of structural
regulations contained in the Constitution also reghe determining of more precise, than so far,
principles of actions and scope of responsibilftypablic authorities — state and autonomous — and
of the effective mechanism of social control irstbcope.

The Constitution, being the result of a politicadadeological compromise is strongly based on
European standards of a democratic state of lavgeroing principles of social justice,
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parliamentary democracy creating systemic conditfon the functioning of market economy, with
simultaneous guarantees of social security of itiens and the opening to the pending process of
economic and political integration in the wdtrld

V. The coming into effect of the Constitution of Republic of Poland on 2 April 1997, a
qualitatively new situation, also for the Constaaal Tribunal. Not only in the scope of finality o
generally binding judgements of the CT (Art. 19@gpd of the Constitution) and the deletion from
the catalogue of its powers of the generally bigdirterpretation of law or the granting — withireth
constitutional means of protection of rights andeffoms — to everyone, whose constitutional
freedoms and rights have been violated the righsulomit a complaint to the Constitutional
Tribunal on the conformity to the Constitution d¢fetstatute or any other normative act, with
reference to which the court or public administratauthority passed a final statement about his
freedoms and rights or about his duties defingderConstitution (Art. 79 para. 1).

The literature recalls, that in the past the Trddwterived numerous detailed categories from the
principles of a democratic state of law. But thidinal “discovered” these categories in the period
of constitutional interim (in conditions of the wsttural changes 1989-1997), when old
constitutional provisions and the “constitutionafidit’, were binding. Should the coming into
effect of the new “full” Constitution constitutet@ning point in the substantial understandinghef t
paradigm of constitutionality? It has already bdemalised. Today, the directly proclaimed
principles, regulations adopted by the constit@iotegislator and the unnamed principles,
interfered from the text and context of the priteistatute adopted and accepted in the
jurisprudence of the Constitutional Tribunal congothat standard. The author asks the
fundamental question: is the constitutional stashdaday solely reconstructed from constitutional
provisions, or can it be reconstructed by the Guisinal Tribunal in the course of interpretingth
principle statute and whether the juridical argutagon of judges of the CT may be a control
measure of constitutional standards? Is there giéice for creating further principles? Should
caution be taken her&?

VI. Art. 10 of the Constitution states, that the “eystof the government of the Republic of
Poland shall be based on the separation and bdieteeen the legislative, executive and judicial
powers” (para. 1), and the “legislative power isted in the Seym and the Senate, the executive
power is vested in the President of the RepubliPaand and the Council of Ministers, and the
judicial power shall be vested in the courts aimlitrals (para. 2).

The principle of legalism contained in Art. 7 oktlRonstitution imposes on organs of authority,
actions based on and within the limits of law. dmpliance with Art. 7 of the Constitution powers

of public authority organs cannot be presumed anrthey be intensively interpreted (judgement of
19 June 2002 K.11/02 and of 24 June 2002 K.14/020.

The Tribunal, frequently in its jurisprudence, epéd the understanding of the principle of
separation of powers and its purpdsdefined the relations between the legislativeybegecutive

°® M. Mazurkiewicz, Nowa Konstytucja RzeczypospoliRglskiej — etap w procesie transformaciji ustrojoyehe
New Constitution of the Republic of Poland- stagéhe process of structural changes), Warsaw 1997.

9 5ee J. Galster, gloss..., op. cit.

' See Mr Mazurkiewicz, The Constitutional Tribunaidaits role in assessing of constitutionality ofivtes
performed by legislative bodies in Poland — Sixttetnational Forum on Constitutional Justice, Mas@003.
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body and the administration of justice in genaal in the specific case, also made the prohibition
to interfere into the essence of the given powey specific. The principle of separation of powers
assumes, according to the Tribunal, a detailed mofledefining relations between the
administration of justice and the remaining powérgelations between the legislative power and
executive power various forms of mutual interactmal co-operation are possible, also an area, in
which the competence of organs of both powerssatgror overlap, is allowed. Relations between
the administration of justice and the remaining e@vmust be based on the principle of
“separation” (judgement K.6/94). A necessary elenoérthe principle of separation of powers, is
the independence of courts and of judges (judgeroérz2 November 1995 K.19/95; other
judgements e.g. of 9 November 1993 K.11/93, of 2¥dxhber 1994 K.6/94, of 14 March 1995
K.13/94, of 11 September 1995 P.1/95).

When judging on constitutionality of the law-makipgpcess, the Constitutional Tribunal is always
guided by the principle of presumed conformity bé tstatute with the Constitution and the
postulate of restraint and judicious discernmetiie Presumption of constitutionality speaks in
favour of all controlled statutes, whereas thetgimitiating the control must prove non-conformity
to the Constitution of the alleged standard (judgeinof 7 February 2001 K.27/00 and of 25 April
2001 K.13/01).

VII. And finally two comments:

First - the progressive constitutionalisation oé tiwhole system of law, standardisation of the
Constitution and the even stronger belief that deay does not mean unlimited arbitrariness in
law-making, even by a democratically authorisedslatpr — these are very important, almost
repeatable features of changes in young democr&@mstries in our part of Europe have made
constitutional jurisprudence an effective and intguar— perhaps most important — tool to overcome
the past in the functioning and making of law. Exwle of experience in the area of constitutional
jurisprudence is especially useful today.

And second — Many of us are approaching the moofantegration with the European Union. The
problem of the community law, its contact with thational legal order (including constitutional
standards) is constantly present in the way ofkth@ of judges of the Constitutional Tribunal.
When defining the meaning, contents of constitatidews and freedoms we frequently reach to the
Luxembourg jurisprudence, as we have done in trs¢ (@and still do) with regard to ETPCz
jurisprudence in Strasbourg. We are fully awarat these issues will appear more frequently this
year and in the following years. We consider tlagnimportant and is worth discussing also in the
context of constitutional standards.



