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FREEDOM OF EXPRESSION AS SEEN FROM IRELAND

The report which | am giving today deals only witeedom of expression in Ireland -
although with reference also to the European Camweion Human Rights. However, | have
given particular attention to those aspects of ghieject which are of special relevance to
Belarus, especially during the coming weeks leadimgthe national elections and the
referendum.

Freedom of expression in Ireland is guaranteed lnetConstitution, which was enacted by
the People and says

“The State guarantees liberty for the exercisejestito public order and morality, [of]
the right of the citizens to express freely th@nwctions and opinions.

The education of public opinion being, however, atter of such grave import to the
common good, the State shall endeavour to ensateotgans of public opinion, such as
the radio, the press, the cinema, while presertimagr rightful liberty of expression,
including criticism of Government policy, shall ne¢ used to undermine public order or
morality or the authority of the State.

The publication or utterance of blasphemous, smdti or indecent matter is an offence
which shall be punishable in accordance with lafrticle 40.6.1

The wording of this guarantee reflects the thinkaighe era in which it was formulated -
1937 - and probably would have been approved byptiiical leaders of most European
countries at the time and accepted by their cisz@rst as it was accepted by the Irish public,
who approved the Constitution in a national refdren.

Nowadays, however, in a world where the balancevdet the citizen and the State has
altered, distrust of politicians is widespread, ahé emphasis is on the rights of the
individual as against the power of the State, saf#is wording would be criticised by
liberal commentators if it were to be offered toeéerendum today. They would be uneasy
about the references to the education of publioiopj the undermining of the authority of
the State, and the utterance of seditious matileof avhich they would see as paternalistic
and giving dangerous powers to the State - aseif@Gbnstitution were offering freedom of
expression with one hand and taking it away withdther hand.

However, such fears have not been justified inagitactice in Ireland. This has been due to
the pre-eminent position which the higher courtsupy under the Constitution, which gives

them the right to invalidate legislation, whetheogosed or enacted, and to nullify decisions
of the Executive which the courts consider to rignant to the Constitution. Thus, it is the

judges, not Parliament or the Government, whicharthk final decisions on the meaning and
extent of freedom of expression in Ireland.

The constitutional provision speaks of the citenight to express “convictions and
opinions” and (unlike Article 10 of the Europearor®ention on Human Rights and
Freedoms) does not mention information. However liish courts have interpreted the
constitutional guarantee as extending to factsiafadmation, on the ground that a right of
the media to comment on the news but not to reppernews itself would be only a hollow
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freedom. Similarly the courts have interpreted wweds “organs of public opinion such as
the radio, the press, the cinema” as covering Bdg.al

A significant - and unexpected - decision by thepf@me Court on the right to freedom of
expression occurred in 1995. The Governmentsubmitting a proposed amendment of the
Constitution to referendum (amendments can onlynisle by the People and not by
parliament alone). The Government, following poes practice, decided to spend £500,000
on a campaign to persuade the public to vote “Yies’its proposal to delete from the
Constitution the bar on the granting of divorceheTSupreme Court (which in Ireland has the
functions of a constitutional court as well as lgetine court of final appeal) held that

“The right to express opinions incorporates theoltary right that in the democratic
process of free elections, public money should ®tused to fund one side of an
electoral process, whether it be a referendum gereeral election, to the detriment of
the other side of the argumenicKenna ( No. 2§1995) IR10.

As a result of that case an independent commisgiesided over by a judge, has been
established which produces advertisements and dsraldets to every elector setting out
impartially the arguments for and against any psggloconstitutional amendment.

* * * * *

As one might expect, it is the restrictioms freedom of expression which are of most interes
to lawyers. Two of these restrictions have beegposed by legislation which is designed to
protect another constitutional right, the rightlife. The first (993 makes it a criminal
offence to counsel another person to commit, @ngit to commit, suicide.

The second1(995 imposes conditions on the right, expressly reeghin the Constitution,
to provide information about abortion services iahaece lawfully available outside the State.

( The constitutional protection of the right toeliincludes an express acknowledgement of
“the right to life of the unborn ...with due rega the equal right to life of the mother” :
Article 40.3.3 This difficult provision (which was inserted the Constitution by way of an
amendment following prolonged and bitter public @el) has been interpreted by the
Supreme Court as permitting abortions to be caraetd within the State only where a
continuance of the pregnancy would constitute ‘@ end substantial risk to the life of the
mother”. The Supreme Court also held that althotinghthreat of suicide by the mother is
included in a risk to her life, a risk to her hbak not enough to justify an abortion in the
State.)

The Constitution makes the right to freedom ofrespion “subject to public order”. This
provision - which might appear to provide an opleor to abuse by the Executive -has in
fact been invoked only rarely. The existence fomynaecades of the IRA, sometimes
completely dormant for years at a time, at otheret violently active, has resulted in the
enactment of much legislation designed to supghesactivities of unlawful organisations.

The current legislation is a series of laws, comoiren in 1939 when the threat of war
between Britain and Germany caused the IRA to @ethat Britain’s difficulty was their
opportunity and they started a campaign of bomimngnglish cities, as well as intensifying
their attacks on the Irish police. Some of theses| - called the Offences Against the State
Acts -are expressed in draconian terms, althougirantice many of their provisions are no
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longer enforced. One example is the offence utlded 939 Act of publishing or distributing

a document which is issued, or appears to be issoedan unlawful organisation, or
publishing a document which contains matters catedl or tending to undermine public
order or the authority of the State. In practim@ywspapers freely publish many statements by
the IRA, claiming or denying responsibility for senterrorist crime, and no one has been
prosecuted for very many years.

As for the prohibition on publishing matter undemimg public order or the authority of the
State, | believe that the absence of prosecut®dse to the general acceptance that there is a
risk that the courts might declare these provisitm$e invalid as being contrary to the
constitutional right to freedom of expression, &amak in any event they would be unlikely to
be willing to convict the publisher. This is seea though criticism of the Government and
Parliament is published by the media in extremalgh language, almost daily.

And of course, there is no question of a newspapesther publication needing to have
official permission or having to register with a8tate authority; and the idea of a newspaper
or periodical being banned for any administrativepolitical reason is quite unknown in
Ireland.

The arrival of television, with its powerful abiitto influence people, resulted in the
enactment by Parliament of special legislation. e TBroadcasting Authority Act, 1960
provided that where the Minister for Posts and dedphs was of opinion that the
broadcasting of any particular matter, or any maifea particular class, would be likely to
incite to crime or would undermine the authoritytioé State, he could issue a written Order
prohibiting TV or radio from broadcasting the mattelfhe Order would last for 12 months
(though it could be renewed), it had to be laidobefParliament after it was made, and
Parliament could annul it if it wished.

In 1982 the Minister made such an Order, prohigitime making of election broadcasts by
the IRA or by Sinn Fein. (Sinn Fein, is the pachii wing of the IRA.) Sinn Fein challenged
the Minister’'s Order as being unconstitution&he State (Lynch) -v- Cooney (198R).337.

The Supreme Court, reversing the decision of trghHiourt, held that the use of the media
for the purpose of advocating support for orgarosat which seek by violence to overthrow
the State is a use which is prohibitedAsjicle 400f the Constitution, and it is the duty of the
State to intervene to prevent broadcasts whicltamned at such a result or which would be
likely to have the effect of inciting to crime anagangering the authority of the State.

The Supreme Court then proceeded to examine thealasasis for the Minister's opinion,
namely, the statements and record of Sinn Feidydintg words and actions indicating an
intention to subvert the State. Having done sopiricluded that the evidence fully justified
the Minister’'s opinion that a broadcast on behalbwinviting support for Sinn Fein would
have been likely to promote or incite to crime oowd have tended to undermine the
authority of the State.

In the view of the court it was abundantly cleaattthe Minister was not only justified in
forming the opinion that he formed but also thatbeld not have formed any other.
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At first sight the wording of this legislation i® $road that it might appear to be open to
abuse by an Executive which wished, for examplesuppress legitimate criticism of its
actions. However, the Supreme Court made it dlear the Minister's power was not as
wide, unfettered or sweeping as the applicant @dimThe opinion formed by the Minister
must bebona fideand factually sustainable and not unreasonablay @ontrol that went
beyond this would be unconstitutional and the cauatild quash the Minister’s Order.

In rejecting the challenge to the legislation whgave the Minister this power, the Supreme
Court repeated an important principle which, in @ryvfar-reaching judgment, it had
established in an earlier case, namely, that wRarBament has by a law conferred a power
upon a Minister, there is a presumption that Padiat intended that the Minister will
exercise his power only in a manner which is natt@ry to the ConstitutionEast Donegal
Co-Operative -v- the Attorney Gene(ab70) I.R. 317. Itis this principle which has many
occasions enabled the courts to quash decisiotiseeoéxecutive authorities which had been
based on legislation that appeared to give absdlatgetion to the authorities.

Throughout the years 1977 to 1994 successive Misishade Orders prohibiting television
or radio broadcasts afhter alia interviews with spokesmen for Sinn Fein or broatka
inviting support for that organisation. The T\&t&bn, in applying that prohibition, instructed
its staff not to interview_anynember of Sinn Fein, irrespective of the subjeatten. This
instruction was successfully challenged in the tobhy members of staff when the station, in
reporting on an industrial dispute, refused to doaat interviews with the spokesman for the
strikers because he was also a member of Sinn F&me Supreme Court held that the
instruction was an unauthorised addition by thémstao the Minister’'s Order, not a method
of implementing it: O’'Toole -v- R.T.E(1993) ILRM 458.

There still remains a different provision in law il prohibits the broadcasting of “anything
which may reasonably be regarded as likely to ptenmo incite to crime or as tending to
undermine the authority of the State”. This praiob has never given rise to litigation or
controversy.

Another legal challenge to the ban on the broadwasif interviews with spokesmen for the

IRA or Sinn Fein was brought before the Europeam@assion of Human Rights by a group

of radio and TV journalists. They claimed that then was in breach of Article 10 of the

ECHR because it was an unjustifiable interferentl Wweedom of expression and a serious
infringement of their right in a democratic sociéyimpart information to the public and an

infringement of the public’s right to receive infoation. The journalists said that the ban
stopped them giving a balanced account of manytswerNorthern Ireland as they occurred,
and stopped them interviewing Sinn Fein public espntatives or election candidates. For
example, they could not interview Gerry Adams, 8ien Fein M.P. and were confined to

interviewing the candidate he had defeated.

The Irish Government contended that the journalegplication was inadmissible because
they had not first exhausted their domestic renseldefore bringing their case to Strasbourg,
as required by Article 26 of the Convention. Thar®nission rejected this contention and
accepted the journalists’ argument that it wouldalq@intless exercise for them to bring this
case to the lIrish courts because the Supreme @Gadrtlready decided the question in the
largely identical case o€ooney(supra). The Commission pointed out that the nfle
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exhaustion of domestic remedies requires only the of remedies which are capable of
providing redress.

The Commission found that the ban on Sinn Feirsfsadi the requirement in Article 10 of a
“legitimate aim” because Sinn Feinn condoned theotest activities of the IRA and was
closely associated with that organisation; the didnnot apply to reporting its activities but
only to the use of the broadcast media for the gaef advocating support for organisations
which seek to undermine, by violence and othegdlemeans, the constitutional order and
fundamental rights and freedoms.

As for the requirement in Article 10 of the Conventthat the ban be “necessary in a
democratic society” , the jurisprudence of the fpean Court of Human Rights has held that
‘necessary’ implies the existence of a pressingatoeed and that the Contracting States
have a certain margin of appreciation in assessingther such a need exists, but that this
goes hand in hand with a European supervision.reftwe the Commission’s sole task is to
examine whether the reasons underlying the Miriss@@rder are relevant and sufficient under
Article 10.2 - i.e. whether he had convincing reastor assuming the existence of a pressing
social need for imposing the ban. The Commissield khat the purpose of the restriction
was to ensure that spokesmen of the IRA and Simm d@ not use the opportunity of live
interviews and other broadcasts to promote illegdivities which aim at undermining the
constitutional order of the State and do not hdwe gossibility of using the media as a
platform for advocating their cause, encouragingpsut for their organisations and
conveying the impression of their legitimacy.

Accordingly, given the limited scope of the redtdns and the overriding interests they were
designed to protect, the Commission found that thewld reasonably be considered
“necessary in a democratic society”, and, by a ntgjat declared the journalists’ application
inadmissible:Purcell -v- Ireland application no. 15404/89.

However, time passed, the IRA declared a ceasefdimn Fein became respectable, peace
talks began and in 1994 the Minister’s Order lapm®di was not renewed, and in 2001 the law
itself was repealed by Parliament.

* * * * *

Another restriction imposed by legislation on radia TV is the prohibition of broadcasting
any advertisement “which is directed towards arigias or political end or has any relation
to any industrial dispute”. In obedience to thawIthe Broadcasting Commission banned a
radio advertisement for the public showing of aeadabout Christ. The constitutionality of
this ban was challenged. The Supreme Court heldttie ban did affect the plaintiff's right
of freedom of speech but that it was justifiabléha interests of the common good.

The court said that all three kinds of banned atement relate to matters which have
proved extremely divisive in Irish society in thasp, and Parliament was entitled to take the
view that the citizens would resent having adventients relating to these topics broadcast
into their homes, and that such advertisementgenitted, might lead to unrest. Moreover,
Parliament might have thought that, in relatiomatters of such sensitivity, rich men should
not be able to buy access to the airwaves to thrardnt of their poorer rivals. The court
upheld the banMurphy -v- IndependeriRadio & TV Commissiofl999)1 IR 12.
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This decision has been criticised by academic veriged others as being unduly paternalistic
and as failing to strike the proper balance betwieeedom of expression and the common
good. However, it may be noted that some otheaestée.g., Greece, Switzerland and
Portugal) have similar laws, and when the case wer8trasbourg the European Court of
Human Rights unanimously held that there was néatran of Article 10 of the Convention
and that the ban was a legitimate restriction om dipplicant's freedom of expression:
Murphy -v- IrelandApplication No. 44179/98.

The court held that the Contracting States havela margin of appreciation when regulating
expression in relation to matters likely to offgmetsonal convictions in the sphere of morals
and religion. It noted that the ban only appliedadio and TV, not to the printed media, and
that the applicant was entitled to participateadio and TV programmes on religious matters
and to have church services broadcast.

The other parts of the ban - those relating totigali advertisements and industrial dispute
advertisements - have never been challenged inldel

The ban on political advertisements has been cereidby the European Court of Human
Rights in the case ofVgT Verein gegen Tierfabriken -v- Switzerlandpplication No.
24699/94. There the court held that a ban onipaliadvertising could be justified by the
need to prevent powerful financial groups from gagnundue influence over commercial
radio and TV stations, thereby undermining the amdntal role of freedom of expression in
a democratic society. (However, as the applicantkis case were not a powerful financial
organisation, this ground did not justify a bantbeir advertisement relating to the rights of
animals, and accordingly there was a violation dfcde 10 of the Convention.)

* * * * *

There are other statutory restrictions on freedéraxpression in Ireland which are found in
most counties in one form or another and for teason it is unnecessary to go into any detail
about them. Examples are the publication of obesceeatter; encouraging another person to
commit crime or to commit suicide; the sending lofeaitening letters; words or writings
which are intended, or likely, to stir up hatredamtount of race, colour, nationality, religion,
etc.

This last example is a new law. Until quite retetite Republic of Ireland was a remarkably
homogeneous society - almost entirely white and &o@atholic. Now a new reputation for
prosperity has attracted a large number of immigrdrom different countries in Europe,
Africa and Asia. No great social problems havearias yet. (Experience in other countries,
such as Britain and France, seems to suggestriblaiems tend to arise more often in the case
of the generation born in the host country of immaig parents, and in Ireland it is too early
for that.) Whether criminal sanctions such as oew law are likely to increase good
relations between different races or nationalitissa question much debated among
commentators. In any event, there have been esvypfosecutions, all of them in the lowest
courts, and there has been no scrutiny of thisoathe High Court or Supreme Court.

Such laws can also incidentally raise the sometichffecult question of distinguishing
between statements of fact and statements of apiniolThere has been no relevant
jurisprudence in Ireland on this, but an interegs@erman case sought to deal with it. In the
Holocaust DenialCase (1994) the German Constitutional Court hedd Article 5 (1) of the
Basic Law only protected statements of fact togkeent that they were the foundations for
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opinions and that it did not protect a deliberalemonstrably untrue representation of fact.
Accordingly, a stipulation that denial of the Hadoist not be permitted at a public meeting
was held to be compatible with the Basic Law.

* * * * *

In the sphere of the courts there are also statutstrictions on the publication of certain
reports of court proceedings. (Although the Cauastin states that justice shall be
administered in public, it also recognises the ibagy of exceptions in “special and limited
cases prescribed by lawArticle 34.]). Examples are prohibitions of the publicationttod
names of young offenders, or adult victims of séxranes, and reports of family court
proceedings. This latter prohibition has receiden the subject of criticism, and the law
may be modified. Although motivated by a desirgtotect the family life of the parties, it
has been suggested that it has had the undese#ible of preventing public scrutiny of
decisions made in, for example, child custody cdsegudges who are neither specially
trained for, nor very interested in, this difficuitpe of work. (It is suggested that in an
excessively high proportion of cases they - esfigafahey are men - tend to award custody
to the mother rather than the father.)

Of greater significance than these statutory promssis the powerful concept of contempt of
court which, in Ireland as in other common law does (although less in the USA) is
frequently invoked against organs of the mediaeeitty the court itself or by a party to court
proceedings. Sometimes this sanction is occasibgquliblished criticism of a judge which
goes beyond the limits which the judge is prepdoetblerate (for this is one area of law
where the maxirmemo judex in causa suoes not prevail). Those limits are necessarily
subjective and are therefore quite ill-definedleAding decision of the High Court stated that
criticism of the courts was permitted which wase#y full, severe but respectful”. (One may
ask what advice is a lawyer to give to an editoowlishes to publish a criticism of a judge
which is disrespectful but mild?). Since a perfmmd guilty of contempt of court can be
fined heavily and, if necessary, sent to prisonl Un& is willing to apologise in court to the
judge, it is difficult not to feel sympathy for ttemmentator who said that the displeasure of
the judges is as unavoidable and unpredictable dstof God.

A much more common form of contempt of court is plblication of matter which obstructs,
or tends to obstruct, the proper conduct of judlipraceedings. An obvious example is the
publication of facts or statements of opinion whiebuld prejudice a jury which is hearing,
or about to hear, a criminal case, such as dedaisevious convictions or assertions of the
guilt of the accused person. Until recent yeashInewspapers tended to be conservative and
sober in tone. Various developments have altetdad situation, such as increased
competition, especially from English tabloid newspas with lower ethical standards, and
recognition of the fact that lurid accounts of dnal cases sell newspapers. TV, with its
desire for immediate news reporting and commenmigl shortage of time for reflection, has
added to the problem. The result is a tensione-raight say a conflict - between the right of
the media to give information to the public and tight of the individual to a trial which is
based on the evidence and the law rather thaneowiitings of journalists.

Article 10(2) of the European Convention on Humagh®s expressly authorises restrictions
on the right to freedom of expression which aresgribed by law and are necessary in a
democratic society for maintaining the authoritg ampartiality of the judiciary.
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In Ireland the Supreme Court has held that judgas fan inherent power to restrict press
reporting of criminal cases in order to vindicdte tight to a fair trial which is guaranteed by
the Constitution (“No person shall be tried on anyninal charge save in due course of law”:
Article 38. However, such a restriction can only be justifiwhere contemporaneous
reporting of the case would pose a real risk ofirfiair trial, and where the damage caused by
such reporting could not be remedied by the tudge giving appropriate directions to the
jury: The Irish Times - v - Irelan@998) 1 IR 3509.

* * * * *

Like other human rights, the right to freedom opmsssion is qualified by certain conditions
imposed in the interests of justice and a harmansgmeiety, and this is recognised by national
constitutions and by the European Convention on &urRights. Ultimately, in every
country the citizen who seeks to avail of thesehtsgdepends upon the wisdom and
independence of mind of the judiciary.

Matthew Russell

Dublin September 2004



