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A.Description

. Introduction

The Israeli Supreme Court convened for the firsetion 15 September 1948. Since that time,
the Supreme Court has been at the apex of the sgstgm in the State, the highest judicial
instance. It sits in Jerusalem and has jurisdiaiiar the entire State.

Israel’'s three-tiered court system — Magistratesui@s, District Courts and the Supreme Court
— was established during the British Mandate pe(ill7-48). With independence in 1948,
Israel passed the “Law and Administration OrdinakG#8-1948" Section 17, stipulating that
laws prevailing in the country prior to statehoodwd remain in force insofar as they did not
contradict the principles embodied in the Declaratf Independence or would not conflict
with laws to be enacted by the Knesset (Parliamé&ht)s, the legal system includes remnants of
Ottoman law (in force until 1917), British Manddésvs (which incorporate a large body of
English common law), elements of Jewish religicms bnd some aspects of other systems.
However, the prevailing characteristic of the leggdtem is the large corpus of independent
statutory and case law which has been evolvingsifd8.

1. Basic Texts

The “Courts Law, 5717-1957,” left the existing Biit court structure in place (with minor
modifications), delineated the courts’ powers aratlenspecific provisions for them. In 1984,
“Basic Law: The Judiciary and the Courts Law (Cdidsted Version), 5744-1984", was
enacted to replace the earlier version. It provithes judicial authority in Israel is vested in
courts and tribunals. The courts have general ipldiauthority in criminal, civil and
administrative matters, while the tribunals havectc authority in certain specific matters.

[1l. Composition and Organisation
1. Composition

The number of Supreme Court justices is determimead resolution of the Knesset. At the
present time there are 15 Supreme Court Justidesrel permanent members and one is a
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temporary appointed justice to the Supreme Courtfperiod of 6 months to one year. The
President of the Supreme Court is the head of thet@nd serves as the head of the judicial
system as a whole. The President is assisted [iyepety President.

“Basic Law: The Judiciary” as well as “Courts Lawansolidated Version), 5744-1984",
stipulate the method for making judicial appointtsemualifications for the appointment of
judges; mode of appointing judges (by the Presiddrthe State, upon the proposal of an
Appointments Committee); provisions for the indegece of judges and the operation of the
Judges’ Disciplinary Tribunal.

A judge’s term begins with the declaration of abege and ends with the mandatory retirement
age of 70, resignation or death, and at the eleciicappointment to a position which forbids
one from being a Knesset member. A judge may aseeimoved from office by resolution of
the Judges’ Nominations Committee or by a decisidhe Judges’ Disciplinary Tribunal.

2. Procedure

The Court is in session year round except for asedrom the 15th of July until the 1st of
September. During this recess period, the Coutt iedonvene for urgent cases, criminal
appeals and sentencing.

The Court normally consists of a panel of thredides A single Supreme Court Justice may
rule on interim orders, temporary orders or peatgior an order nisi, and on appeals on interim
rulings of District Courts, or on judgments givgnasingle District Court judge on appeal. The
Supreme Court sits as a panel of five Justicesooe n a “further hearing” on a matter in which
the Court previously sat as a panel of three &sstin matters that involve fundamental legal
guestions and constitutional issues of particutgrartance, the Court may sit as an expanded,
odd-numbered panel of more than three Justices.

In a case in which the President of the SupremetGds, the President is the presiding judge;
in a case in which the Deputy President sits aadPtiesident does not sit, the Deputy President
is the presiding judge; in any other case, thegudgh the greatest seniority is the presiding
judge. Seniority is calculated from the date ofibstice’s appointment to the Supreme Court.

3. Organisation

Justices have staffs consisting of one secretaoylegal advisors (lawyers), abd two clerks. The
current President of the Supreme Court has foulrasimative assistants, two clerks, two legal
advisors and two comparative law clerks.

The salary of judges and their pensions are datedrby law or by resolution of the Knesset or
one of its committees. However, the law does naijiea resolution specifically intended to
lower the salary of judges. Similarly, the budgethe Judiciary is set by the Knesset.

V. Powers

The Supreme Court is an appellate court as wetesgligh Court of Justice. As an appellate
court, the Supreme Court considers both criminal emil cases and other decisions of the
District Courts. It also considers appeals on jatlend quasi-judicial decisions of various kinds
such as matters relating to the legality of Knesdettions, disciplinary rulings of the Bar

Association, prisoners’ petitions and administtietention.
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As the High Court of Justice, the Supreme Coursds a court of first and last instance,

primarily in matters regarding the legality of da@ons of State authorities: government

decisions, those of local authorities and otheridsodnd persons performing public functions

under the law. It rules on matters which the Highu€ of Justice deems necessary to grant relief
in the interest of justice and which are not witthia jurisdiction of another court or tribunal.

In 1992 the Knesset enacted “Basic Law: Freedo®Maoiipation” (which deals with the right to
follow the vocation of one’s choosing) and “Basiaw: Human Dignity and Liberty” (which
addresses protections against violation of a p&rdite body or dignity). These Basic Laws, as
well as the other nine Basic Laws (on the Judicidtye Parliament, The Government, The
Army, State Comptroller etc) have constitutionakiss and therefore give the Court the power
to overturn Knesset legislation which conflict witieir principles. Thus, in recent years, the
Israeli Supreme Court began to use these Basic tawenduct judicial review of Knesset
legislation.

V. Natureand effects of Decisons

The Supreme Court of Israel is the highest judmighority in Israel; its precedents are binding
on all lower courts as well as on all persons atadeSnstitutions. It is not binding on the
Supreme Court itself.

Supreme Court opinions are published in Hebrewrbw iseries called Piskei Din. Official
printed versions are available soon after a finggment is rendered. Decisions are also
available on the Internet immediately after prorament. A number of past judgments which
have been translated into English have been peblisha series entitled “Selected Judgments
of the Supreme Court of Israel”, and in the neviesezntitled “Israel Law Reports”.
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B. BasicLaw: TheJudiciary®

Chapter One: Basic Provisons
1. Judicial power

(a) Judicial power is vested in the following cettt

(1) the Supreme Court;

(2) a District Court;

(3) a Magistrate’s Court;

(4) another court designated by Law as a coulrt.

In this Law, “judge” means a judge of a court agedaid.
(b) Judicial power is vested also in the following:

(1) a religious courtheit din);

(2) any other courtbit din):

(3) another authority all as prescribed by Law.

(c) No court or courtteit din) shall be established for a particular case.

2. Independence

A person vested with judicial power shall not,udigial matters, be subject to any authority but
that of the Law.

3. Publicity of proceedings

A court shall sit in public unless otherwise praddy Law or unless the court otherwise directs
under Law.

Chapter Two: Judges
4. Appointment of judges

(a) A judge shall be appointed by the Presidetih®iState upon election by a Judges’ Election
Committee.

(b) The Committee shall consist of nine membersatg the President of the Supreme Court,
two other judges of the Supreme Court elected bybthdy of judges thereof, the Minister of
Justice and another Minister designated by the Bavent, two members of the Knesset elected
by the Knesset and two representatives of the CeawfbAdvocates elected by the National
Council of the Chamber. The Minister of Justicdldtathe chairman of the Committee.

(c) The Committee may act even if the number ainigsnbers has decreased, so long as it is not
less than seven.

5. Nationality

Only an Israeli national shall be appointed judge.

! Passed by the Knesset on the 25th Adar Alef, 578 (ebruary, 1984) and published in Sefer Ha-&ihuko. Il 10 of the 4th Adar Bet,
5744 (8th March, 1984), p. 78; the Bill and an Erpttory Note were published in Hatza'ot Chok N@.81L8f 5748, p. 237.
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6. Declaration of allegiance

A person appointed judge shall make a declaratfoallegiance before the President of the
State. The declaration shall be as follows:

“| pledge myself to be in allegiance to the Statdscael and to its laws, to dispense justice
fairly, not to pervert the law and to show no fanbu

7. Period of tenure

The tenure of a judge shall begin upon his dedteratf allegiance and shall end only —

(1) upon his retirement on pension; or

(2) upon his resignation; or

(3) upon his being elected or appointed to ond@fpiositions the holders of which are debarred
from being candidates for the Knesset; or

(4) upon a decision of the Judges’ Election Conmaitprepared by the chairman of the
Committee, or the Ombudsperson; or

(5) upon a decision of the Court of Discipline.

8. Retired judge

A judge who has retired on pension may be appoiatdice position of a judge for such time, in
such manner and on such conditions as may be pesdy Law.

9. Restriction on re-posting

(a) A judge shall not be permanently transferredhfthe locality where he is serving to a court
in another locality save with the consent of thesiRlent of the Supreme Court or pursuant to a
decision of the Court of Discipline.

(b) A judge shall not without his consent be apgsalrio an acting position at a lower court.

10. Salary and benefits

(a) The salaries of judges and other payments todmke to them during or after their period of
tenure or to their survivors after their death Ishalprescribed by Law or by a decision of the
Knesset or of a Knesset committee empowered bigriiesset in that behalf.

(b) No decision shall be passed reducing the salafijudges only.

11. Judge not to engage in additional occupation, €tc.

A judge shall not engage in an additional occupa@md shall not carry out any public function
save with the consent of the President of the SuprE@ourt and the Minister of Justice.

12. Criminal proceedings

(&) No criminal investigation shall be opened agiam judge save with the consent of the
Attorney-General, and no information shall be filagainst a judge save by the Attorney-
General.

(b) A criminal charge against a judge shall notrleel save before a District Court consisting of
three judges unless the judge has consented thelhéinge be tried in the ordinary manner.

(c) The provisions of this section shall not agplgategories of offences designated by Law.
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13. Disciplinary proceedings

(a) A judge shall be subject to the jurisdictioradgfourt of Discipline.

(b) A Court of Discipline shall consist of judgasdgudges retired on pension appointed by the
President of the Supreme Court.

(c) Provisions as to the grounds for institutingcglinary proceedings, the modes of filing
complaints, the composition of the bench, the pewar the Court of Discipline and the
disciplinary measures it shall be authorised toosepshall be prescribed by Law. The rules of
procedure shall be in accordance with Law.

14. Suspension

Where a complaint or information is filed againgtidge, or criminal investigation was opened
against him, or criminal charges were brought agdiim, the President of the Supreme Court
may suspend him from office for such period as bg prescribe.

Chapter Three: The Courts
15. Supreme Court

(a) The seat of the Supreme Court is Jerusalem.

(b) The Supreme Court shall hear appeals agaidgtrjants and other decisions of the District
Courts.

(c) The Supreme Court shall sit also as a High Coludustice. When so sitting, it shall hear
matters in which it deems it necessary to gramfrér the sake of justice and which are not
within the jurisdiction of another court (beit mgsdt orbeit din).

(d) Without prejudice to the generality of the psians of subsection (c), the Supreme Court
sitting as a High Court of Justice shall be commete

(1) to make orders for the release of persons dulgvadetained or imprisoned.

(2) to order State and local authorities and thieials and bodies thereof, and other persons
carrying out public functions under law, to do efrain from doing any act in the lawful
exercise of their functions or, if they were impedg elected or appointed, to refrain from
acting;

(3) to order courts (batei mishpat and batei dng) ldodies and persons having judicial or quasi-
judicial powers under law, other than courts death by this Law and other than religious
courts (batei din), to hear, refrain from hearmggontinue hearing a particular matter or to void
a proceeding improperly taken or a decision impigggven;

(4) to order religious courts (batei din) to hegaaticular matter within their jurisdiction or to
refrain from hearing or continue hearing a particumatter not within their jurisdiction,
provided that the court shall not entertain aniappbn under this paragraph is the applicant did
not raise the question of jurisdiction at the eatliopportunity; and if he had no measurable
opportunity to raise the question of jurisdictiontiba decision had been given by a religious
court (eit din), the court may quash a proceeding taken or aidacgiven by the religious
court peit din without authority.

(e) Other powers of the Supreme Court shall becpbesi by Law.

16. Other courts

The establishment, powers, places of sitting ardsaof jurisdiction of the District Courts, the
Magistrates’ Courts and other courts shall be coatance with Law.
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17. Appeal

A judgment of a court of first instance, other trjudgment of the Supreme Court, shall be
appealable as of right.

18. Further hearing

In a matter adjudged by the Supreme Court by albehthree, a further hearing may be held by
a bench of five on such grounds and in such mamehall be prescribed by Law.

19. Retrial

In a criminal matter adjudged finally, a retrial yri@ held on such grounds and in such manner
as shall be prescribed by Law.

20. Established rule

(@) A rule laid down by a court shall guide any éowgourt.
(b) A rule laid down by the Supreme Court shaldbémy court other than the Supreme Court.

21. Registrar

A court may have a registrar, who may or may na helge.
Chapter Four: Miscellaneous Provisions

22. Law not to be affected by emergency regulations

This Law cannot be varied, suspended, or madedtubjeonditions by emergency regulations.
23. Provisonsto beprescribed by Law

Provisions as to the following matters shall bespribed by Law:

(1) the manner of electing, and duration of thauterof, the members of the Judges’ Election
Committee;

(2) qualifications for the posts of judges of tlagious grades;

(3) the manner of appointing the President of thpr&ne Court, the Deputy President of the
Supreme Court and the President and Vice-presioeat District Court and a Magistrate’s
Court;

(4) the conditions and procedures for terminativegténure of a judge;

(5) the manner of appointing a judge to an actsgygmment at another court and of transferring
a judge, temporarily or permanently, from the ldgavhere he is serving to a court in another
locality;

(6) proceedings for the suspension of a judge fréiioe, and review of the suspension;

(7) the matters which the courts of the differertdgs are to hear by a single judge or by three
or more judges;

(8) the manner of designating the judge or juddes i& or are to hear a particular matter.

24. Provisonsto be prescribed under Law

Provisions as to the following matters shall besprieed under Law:
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(1) rules as to the administration of the couhts, making thereof and responsibility for their
implementing;

(2) the rules of procedure of the Judges’ Eleciommittee;

(3) procedure for the resignation of a judge;

(4) procedure for the appointment and the powetlseofegistrar of a court;

(5) the number of judges who are to serve in thetsof the different grades and location.

YITZCHAK SHAMIR
Prime Minister
CHAIM HERZOG
President of the State
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C.Case-law (from the CODICES database)

| SR-2003-3-009

a) Israel /b) High Court of Justiced) Panel d) 11-11-2003 £) H.C. 316/03 f) Bakri v. Israel
Film Council /g) to be published in the Official Digesh).

Keywords of the Systematic Thesaurus:

3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.

4.11.1 Ingtitutions— Armed forces, police forces and secret servicAemed forces.

5.1.3 Fundamental Rights — General questions — Limits and restrictions.

5.3.21 Fundamental Rights — Civil and political rights — Freedom of expressi

5.3.23 Fundamental Rights — Civil and political rights -Rights in respect of the audiovis
media and other means of mass communication.

Keywords of the alphabetical index:

Media, film, censorship / Expression, freedom, sipective of veracity / Administrative
decision, judicial review / Censorship, film / Egpsion, freedom, assertion / Fundamental right,
exercise / Information, accuracy / Judicial reviésgt / Media, accurate information / Debate,
public, contribution.

Headnotes:

Freedom of expression is one of the fundamentatiptes of democracy. The Supreme Court’s
judgments, long ago, recognized it as a “supeight’, even acknowledging that it serves as a
basis for other rights. The fact that expressiog beoffensive, rude, or grating cannot serve as
a reason not to protect it. It has been establiieidregarding the freedom of expression, the
truth of the expression is not relevant. To petimd restriction of the false expression would
allow the authorities the power to distinguish hestw the true and the false. A governmental
body has no monopoly over the truth. In generalelegion of the truth in a free and open
society is a prerogative given to the public. Tisisexposed to a spectrum of opinions and
expressions, even false expressions.

An open, democratic society, which upholds thedoee of expression, certain in the feeling
that this advances society and does not thregtenwtilling to bear offence, even substantial
offence to the feelings of the public, in the nashthe freedom of expression.

Summary:

On 3 April 2002 the Israeli Defense Forces (IDReegd the Jenin refugee camp, located in the
northern part of the West Bank. The camp servel@ntral base for organizing terror attacks,
from which many suicide bombers had been sentten@osuch attacks all over Israel. After
the civilian population was warned to evacuate, fBf€ées engaged in intense house-to-house
combat. Armed Palestinians hid among civilians.imythe battle, 23 IDF soldiers were killed
and about 60 were wounded. According to IDF d#,Ralestinians suffered 52 dead, half of
whom were civilians. Serious damage was causeddpedy. During the warfare and for
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several days thereafter, journalists were forbiddem entering the camp. It was only possible
to learn of what had occurred by seeing the beagtieftself, and from testimony of the people
involved.

The petitioner, an Israeli-Arab, filmed the reactiamf Palestinian residents to the events, and
edited them into the film “Jenin, Jenin”. From théset, the petitioner declared that he did not
attempt to present the Israeli position or preadmtlanced portrayal of the events. His goal was
to present the Palestinian story. According tofilhg the IDF carried out a massacre in Jenin
and attempted to cover it up by hiding the bodiB$: soldiers, so it claims, intentionally
harmed children, women, the elderly and the hapgied.

In anticipation of its commercial screening in &rahe film was submitted, as required by the
Film Ordinance of 1927, for approval to the Isra@lm Council. The film left a difficult
impression upon the Council members. A majorityColuncil members decided that the film
should not be approved for screening, as it comast a false propaganda, and would disrupt
public order. A minority of dissenting Council meend suggested that the screening be
permitted, but that it either be accompanied leslipresented by an IDF spokesman, or that it
be permitted exclusively for viewers 18 and oldére petitioner claimed that the Council’s
decision was unconstitutional. The state assegéatdthe court that the film is false, and must
be censored, due to the danger that it poses tpuhkc order and the offence it causes to
feelings of the public. The Supreme Court allowmel families of the IDF soldiers who fell in
battle, as well as a group of soldiers who pamiggd in the fighting, to join as additional
respondents to the petition.

The Court decided that the film “Jenin, Jenin” dddee permitted to be screened, and that the
decision of the Council should be reversed. Judliomer held that the Council's decision
infringes the freedom of expression of its produmed of others, to whose opinions the film
gives voice. Freedom of expression is not an atesalyht. The court distinguished between the
very principle of freedom of expression and therde@f protection, which may only be patrtial.
Rude and offensive expressions as well as falsegsipns are protected.

Justice Dorner held that the Council has a clegygae: exposing the truth, however, it was not
granted the authority to expose the truth by sifenexpression that members of the Council
consider to be lies. The Council does not haveatmority to restrict expression that is
principally ideological or political, simply becauhe government, part of the public, or even a
majority of it, disagrees with the views expressgiae also held that the Council’s decision was
not proportionate. As to the suitability of the me&hosen, after being censored, “Jenin, Jenin”
was transformed into a symbol. Clearly, this wasthne Council’s intention. As to the minimal
violation test, prohibiting the screening of a filenot the only means available to the Council.
The Council could have made use of a less blurtument. As for the relativity test, the
damage caused by the Council’'s decision is gréaerits benefit.

Justice Procaccia concurred. She focused on tleeeseffence to the feelings of many members
of the Israeli public caused by the film. The alldly documentary presentation of the

operations of the IDF — portraying them as war esm provokes difficult emotional reactions

in three circles of the public. First, the innexcla of soldiers who patrticipated in the operation,
who closely experienced the horrors of battle. 8ecthe circle of bereaved families who lost
those dear to them in battle. Third, large partthefpublic. The offence is intensified by the

reality that the country continues to confrontdest attacks.



CDL-JU(2006)036 -12-

The Council may prevent the presentation of filmsiclw may disturb the public order.
“Disturbing the public order” is a broad conceptieh also takes account of offence to the
sensitivities of the public. The force of an offens not only connected to its content, but also to
its timing. Offence during times of peace and calmot similar to offence during times of war.
The Council must place, on the one hand, the pimaf freedom of expression, which reflects
a fundamental right with constitutional weight aod, the other hand, other values which the
Council is responsible for preserving. The genpreaiciple is the freedom of expression. This
freedom applies to messages regardless of theirenabntent, quality, or truth.

In order to balance the two, the Council must fiete into account the type of expression at
issue. Second, the offence to the sensitivitieth@fpublic should be evaluated on two levels.
Both the severity of the offence, and the probighiif its occurrence must be taken into account.
In light of the importance of the freedom of exres, it will be restricted only when we are
faced with an offence whose intensity is beyond léwel of tolerance which persons in a
democratic society must accept. The restrictiontrbasproportionate. It may not exceed that
which is necessary to ensure public order.

Justice Procaccia held that under the circumstaeges though the wound is grave, it is not of
the severity required to restrict the freedom aegih. The injury to the public is both broad as
well as deep. It is not a superficial injury, trems, and blowing over like the wind. The feeling,
the reaction, is genuine and harsh. The recentrecume of the events may aggravate the
intensity of offence. Between the battle in Jemid the Council’s decision to prohibit the film,
almost seven months passed. The interim periodtnasgthened the public endurance in the
face of the offence caused by the film. It can nmeet the film head-on. Prohibiting its
screening does not accord with our standards fanbiag the conflicting values here.

With Justice Grunis also joining both Justice Démand Justice Procaccia’s comments, this
judgment was unanimous.

Cross-references:

- H.C. 73/53“Kol Ha’am” Company Limited v. Minister of the Imier 7 Isr.S.C. 871; An
English translation is to be found 8elected Judgments of the Supreme Court of IStalell
(1948-1953) 90;

- H.C. 4804/94Station Film Co. v. The Film Review Boab0(5) Isr.S.C. 661; An English
translation is to be found Israel Law Report$1997) 23.

Languages:
Hebrew, English (translation by the Court).

| SR-2003-2-008

a) Israel /b) Supreme Courtd) / d) 15-05-2003 £) E.Au. 11280/02; E.Au. 50/03; E.Ap. 55/03;
E.Ap. 83/03; E.Ap. 131/03f) The Central Election Committee v. Parliament Menibkei / g)
57(4) Isr.S.C. 1 (Official Digest)h).

Keywords of the Systematic Thesaurus:

3.3.3  General Principles — Democracy — Pluralist democracy.
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3.17 General Principles — Weighing of interests.

3.24  General Principles — Loyalty to the State.

4.5.10.4 Ingtitutions — Legislative bodies — Political parties — Protdn.

4.9.5 Ingitutions — Elections and instruments of direct democra&igibility.

4.9.7.3 Ingtitutions — Elections and instruments of direct democra&yetiminary
procedures — Registration of parties and candidates

5.2.1.4 Fundamental Rights — Equality — Scope of application — Elections.

5.3.41.1 Fundamental Rights — Civil and political rights — Electoral rightsRight to vote.

5.3.41.2 Fundamental Rights — Civil and political rights — Electoral rightsRight to stand fc
election.

Keywords of the alphabetical index:

Democracy, defensive / Party, disqualification deur of proof / State, Jewish / Democratic
state, core elements.

Headnotes:

A thriving democracy must not participate in its rowlestruction. Thus the “democratic
paradox” arises from conflicting desires to foster open marketplace of ideas (in which
minority voices are protected against majority gozdi forces), and to enable democracy to
protect itself from those who seek to destroynitah attempt to resolve this paradox, the State of
Israel has enacted numerous laws relating to thistration of political parties, the conduct of
general elections, and the criminalisation of cerativities that threaten democracy.

There are many democratic states, but there isammyJewish State. The Jewish character of
Israel is its central feature — it is axiomaticatd’s Basic Law therefore bars the participatibn o
a candidate or list of candidates who advocatsfiocation of the core elements of the State’s
Jewish character as a central part of their agpistand actions. The same prohibition applies
to those seeking to abolish the basic democragitufes of the State. Democracy is based on
dialogue, not on force. Those who wish to changesthucture of society may participate in the
democratic dialogue, as long as they use legal sneaachieve their aims, and as long as their
activities comply with the core democratic chamasties of the state.

Summary:

Section 7A of the Basic Law on the Knesset empowex<Lentral Election Committee, (“the
Committee”) to prohibit a list of candidates or atular candidate from participating in the
elections to the Parliament if they (in their aionsctions, either explicitly or implicitly):

1. deny the existence of the State of Israel &svéslh and democratic state;

2. incite racism;

3. support the armed struggle, by an enemy statéaterrorist organisation, against the State
of Israel.

The Committee’s decision to disqualify a particdandidate must be reviewed by the Supreme
Court, and there is a right to appeal a decisisgudilifying a list of candidates.
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On the basis of Section 7A of the Basic Law on Kimesset, the Committee considered the
disqualification of several candidates for the dayp@003 general elections. The first candidate,
Azmi Bishara, is an Israeli Arab member of Knes$bée Committee cited two reasons for its
decision to prevent Bishara from participatinghia &lections:

1. Bishara denied the Jewish character of the Stateugh his campaign to transform Israel
into a “state of all of its citizens” as oppose@tdewish state; and

2. Bishara supported the armed struggle of boteskaian and Lebanese (Hezbollah) terrorist
organisations against Israel. In addition, the Cdtemalso decided to disqualify the list of
candidates proposed by Bishara’s political partye National Democratic Assembly
(N.D.A.: Brit Leumit Democratit (B.L.D. in Hebrew))

The second candidate, Ahmed Tibi, is also an lisraelb Member of Knesset. Tibi was

disqualified from participating in the electionsedio his support of Palestinian terrorist groups’
armed struggle against Israel. The Committee atssidered the disqualification of Baruch

Merzel, an Israeli Jewish candidate in a far rightg party, Herut. Merzel is the former leader
of the outlawed Kach movement, a racist anti-Palest and anti-Arab group. Numerous

complaints of incitement to racial hatred were magainst Merzel, but Merzel argued that he
had changed his views, and the Committee approieg@drticipation. All of those decisions

were reviewed by the Supreme Court.

The Supreme Court, sitting as an extended benelewén Justices, held that Section 7A of the
Basic Law on the Knesset assumes that a demoaiaayefend itself from undemocratic forces
using democratic means to undermine democracy.dileatma represents a kind of democratic
paradox; Israeli constitutional law balances thearatic freedoms of expression and pluralism
with the preservation of Israel as a Jewish andodeatic state. Thus, that dilemma reflects
Israel's character as a defensive democracy.

Disqualifying a candidate or a list of candidatesm extreme measure that infringes upon the
electorate’s right to vote and the candidates'trigtparticipate in an election. To justify such a
disqualification, the Committee must satisfy a heavidentiary burden. The candidates’
participation in activities prohibited by the Bat@w must be a dominant and central feature of
their public lives, and they must undertake measurerder to accomplish the prohibited aims.
The Court proceeded to discuss in obiter dictapthesibility of interpreting the Basic Law to
require proof of probable success in achievingtgibited aims (the probability element).

Due to the grave implications of the disqualifioatiprocedure, Israel's characteristics as a
“Jewish state” and “democratic state” should noapglied too broadly in this context. The core
elements of a Jewish state include the right ofyedew to immigrate to Israel, in which there is
a Jewish majority; the establishment of Hebrewhasdfficial language; and the centrality of
Jewish heritage in Israel's state culture, as ¢tftk in its national holidays and symbols.
However, Israel’'s Jewish character must not coitralde fact that all of its citizens, Jews and
non-Jews alike, have a right to equality. The ebeenents of a democratic state include free and
equal elections, basic human rights, separatigoowfers and the rule of law. Drawing upon
these interpretive principles, Israel may prohibditement to racial hatred and may prohibit
political candidates from supporting an armed sjfieiggainst Israel.

A majority of the Supreme Court overturned the Caite®’'s decision to disqualify Bishara and
the N.D.A. list of candidates. It held that althbuilpe aims of Bishara and the N.D.A. were
clearly not Zionist, they did not necessarily cadict the core elements of Israel as a Jewish
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state. While there was some evidence of suppomBiblyara and the N.D.A. for the general
struggle by Palestinians and Lebanese against,Itih@eCourt doubted whether that included
support for an armed struggle as required by tiscBaw, and found that such doubt should be
resolved in favour of the candidates. The minoriginion would have upheld the
disqualifications, based on its conclusion thatdhielence established Bishara and the N.D.A.
aimed to abolish Israel as a Jewish state, hadtakéa actual measures to accomplish that aim,
and had in fact supported the armed struggle wmdrist groups against Israel.

The Court unanimously overturned Tibi’s disquadition, citing the lack of evidence in support
of the Committee’s decision.

Finally, a majority of the Court ruled that the Qoitiee had acted reasonably in accepting
Merzel's assertion that he no longer espoused dhistrviews of the Kach movement. In

contrast, a minority of the Justices found that @@mmittee had abused its discretion in
permitting his candidacy, pointing to evidence ssjimg Merzel's recent involvement in racist

activities.

The Court decided the case on 9 January 2003. [EbBoas took place on 28 January 2003,
with the participation of Bishara, the N.D.A. list candidates, Tibi, and Merzel. The Court’s
reasons were published on 15 May 2003.

Cross-references:

- E.Ap. 1/65Yardor v. The Chairperson of the Central Electiam@nitteel9(3) Isr.S.C. 365;

- E.Ap. 2/84Neiman v. The Chairperson of the Central Electiom@ittee39(2) Isr.S.C. 225
(also available in English at the Court site wwwirt@ov.il);

- E.Ap. 1/88Neiman v. The Chairperson of the Central Electiom@ittee42(4) Isr. S.C. 177,
- E.Ap. 2/88Ben Shalom v. The Central Election Commi&&@!) 221 Isr. S.C. 221.
Languages:

Hebrew, English (translation by the Court).

| SR-2003-2-007

a) Israel /b) Supreme Courtd) Panel d) 22-01-2003 £) CrimA 3852/02 f) John Doe v.
District Psychiatric §) [2003] IsSCR 57(1) 900H).

Keywords of the Systematic Thesaurus:

2.1.1.2 Sourcesof Congtitutional Law — Categories — Written rules — National rules from
other countries.

3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.

3.18 General Principles — General interest.

3.20 General Principles — Reasonableness.

5.1.3 Fundamental Rights — General questions — Limits and restrictions.

5.3.5 Fundamental Rights — Civil and political rights — Individual liberty.
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5.3.5.1 Fundamental Rights — Civil and political rights — Individual liberty Deprivation of
liberty.

Keywords of the alphabetical index:
Psychiatric disturbance, degree / Psychiatricturtgin, criminal commitment, duration.
Headnotes:

Holding a patient in commitment infringes his or hights of liberty and dignity, guaranteed
under the Israeli Basic Law on Human Dignity antddrty. Such an infringement may be
justified if it is intended for the protection dfe accused as well as for the protection of others.

The law must strike a reasonable balance betweganPao. 8217’s rights and the public
interest.

Forced criminal commitment becomes unreasonablerwhealuration exceeds the amount of
time a patient would have served in prison hadrlshe been convicted.

Summary:

The petitioner, Patient no. 8127, after being obangith assault, was found unfit to stand trial.
He was criminally committed to a psychiatric indittn. Under Israeli law, criminal
commitment restricts a patient’s liberty more tloanl commitment,inter alia, in that criminal
commitment continues indefinitely until the Distriesychiatric Board orders the discharge of
the accused. The petitioner remained in criminadro@iment in the psychiatric institution for a
period longer than his sentence would have beehéadtually stood trial and been convicted.

The petitioner assertethter alia, that that arrangement was unconstitutional. Heréed that

he could not be held in commitment indefinitelyeTiespondent countered that the nature of his
mental illness required that the petitioner remaitommitment indefinitely. The respondent
also asserted that the petitioner could not be inetilvil commitment, as the civil commitment
system did not provide for adequate control anesugion.

The Court held for the petitioner. The Court ndteat holding the petitioner in commitment for
any length of time infringed his rights of liberdyd dignity, guaranteed under the Israeli Basic
Law: Human Dignity and Liberty. However, the Coooted that such an infringement might be
justified where it is intended for the protectiohtloe accused as well as for the protection of
others. However, the Court noted that the law ratrdte a reasonable balance between Patient
no. 8217’s rights, on the one hand, and the publarest, on the other. The Court held that
forced criminal commitment becomes unreasonablenwifseduration exceeds the amount of
time the patient would have served in prison hatbden convicted. In reaching its judgment,
the Court relied on comparative law from the Unitdtes, Canada and Australia.

The Court stated that the court that issues thggnati criminal commitment order should, when
the duration of criminal commitment becomes unreabte, transfer a patient to civil
commitment. The Court noted that the patient himsejht approach the court, assert that the
period of criminal commitment has become unreadenaind ask to be transferred to the civil
track. However, the Court added that the Attorneypé€sal might act as proxy for the patient,
where the patient does not approach the Court Himse



- 17 - CDL-JU(2006)036

Languages:
Hebrew, English (translation by the Court).

| SR-2003-1-006

a) Israel /b) Supreme Courtd) Panel d) 05-02-2003 £) H.C.J. 3239/021) lad Ashak
Mahmud Marab v. IDF Commander in the West Bagk57(2) IsrSC 3491).

Keywords of the Systematic Thesaurus:

3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.

4.11.1 Ingtitutions— Armed forces, police forces and secret servicAemed forces.

4.18 I nstitutions — State of emergency and emergency powers.

5.3.5.1.1Fundamental Rights — Civil and political rights — Individual liberty Deprivation of
liberty — Arrest.

5.3.13.3 Fundamental Rights — Civil and political rights Procedural safeguards, rights of
defence and fair trial — Access to courts.

5.3.13.6 Fundamental Rights — Civil and political rights Procedural safeguards, rights of
defence and fair trial — Right to a hearing.

5.3.13.1Fundamental Rights — Civil and political rights Procedural safeguards, rights of
defence and fair trial — Trial/decision within reaable time.

5.3.13.2.Fundamental Rights — Civil and political rights — Procedural safegds, rights of th
defence and fair trial — Presumption of innocence.

5.3.13.24undamental Rights — Civil and political rights Procedural safeguards, rights of
defence and fair trial — Right to be informed altbetreasons of detention.

5.3.1327Fundamental Rights — Civil and political rights Procedural safeguards, rights of
defence and fair trial — Right to counsel.

Keywords of the alphabetical index:
Terrorism, fight / Detention, duration / Detentiqudicial review.
Headnotes:

A delicate balance must be struck between, on tieesale, the liberty of the individual (who
enjoys the presumption of innocence) and, on theratide, public peace and safety.

There must be an individual cause for detentiorinagaach specific detainee. However, it
makes no difference whether that cause applies tsatated individual or to that individual as
part of a large group.

A judge is an “internal” part of the detention pges. It is the judge that must determine whether
there are sufficient investigative materials topgarpthe continuation of the detention.

Detainees may be prevented from meeting with lasvgsrlong as there are significant security
considerations in preventing such a meeting.

A lack of resources is not a sufficient reasordiemying fundamental rights.
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Summary:

In an attempt to combat rising Palestinian ternoyithe Israeli government decided to initiate an
extensive military operation: Operation DefensivalWin the context of that operation, the
Israeli Defence Forces (IDF) entered various amdathe West Bank with the intention of
detaining wanted persons as well as members ofadeegrorist organisations. As of 5 May
2002, about 7 000 persons had been detained. Mdhgse persons were quickly released after
initial screening and identification. Those who et released after screening were moved to
permanent detention facilities.

In the context of that operation, the IDF promutgiOrder 1500, which provided that a
detainee could be held up to 18 days without ecjalddetention order. This period could be
extended with a judicial detention order. Moreowenring the original 18-day period, there was
to be no judicial review of the detention orderdahe detainee could be prevented from
meeting with a lawyer. Order 1500 also allowed &@idee to be held for up to 8 days without
being given an opportunity to challenge his detenti

Order 1500 was later amended by Order 1505, whiohtened the initial 18-day period to 12
days. Order 1505 provided that a detainee coulg lmmlprevented from meeting with a lawyer
for four days, not the 18 days provided for by @rte00. Subsequently, Order 1518 shortened
that period to 2 days. Order 1518 also provided ¢hdetainee could be held up to 4 days
without being given the opportunity to state higyam, not 8 days as set out originally in Order
1500.

The petitioners, ten non-governmental organisatkdetainees, asserted that Order 1500, as
well as the subsequent amending Orders, werelilggger international and Israeli law. In their
first claim, the petitioners asserted that inteamat law only provided for two types of
detention: either ordinary criminal detention ceyantative internment. Both types of detention,
according to the petitioners, had to be based enifsp suspicions relating to an individual
person. The petitioners asserted that, by conttasde Orders set up a system of collective or
mass detention, under which people could be hetd dwugh the authorities could not set out
individualised suspicions against each detaine¢hdir second claim, the petitioners asserted
that the Orders provided for an excessively longpdebefore judicial intervention. In their third
and fourth claims, the petitioners contested prons of the Orders that prevented detainees
from meeting with lawyers without being given amt@to challenge the situation.

The respondent asserted that all the Orders wged Umder international law. Moreover, the
respondent asserted that Palestinian terroristshasen to work from population centres. As
such, it was often impossible to distinguish, immal times as in combat situations, between
members of terrorist organisations and innocernitiammg. That being so, persons who were
found at the sites of terrorist activity or comhatler circumstances that gave rise to suspicion
of their involvement in those activities were detal. The respondent asserted that the Orders
were a reasonable response to the need to detggnHambers of people in the course of the
fight against terrorism. Moreover, the State ndtet as soon as the situation allowed, it had
issued amended orders that significantly relaxedtiginal provisions of Order 1500.

The Court noted that with regard to detentionssimurity reasons, a delicate balance must be
struck between, on the one side, the liberty ofitickvidual (who enjoys the presumption of
innocence) and, on the other side, public peacesafety. In that context, in response to the
petitioners’ first claim, the Court held for thespendents, stating that the Orders did not allow
for the detention of persons without individualisedsons. Instead, the Order only allowed for
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detentions where there was an individual causddtantion against a specific detainee. It made,
however, no difference whether that cause apptiehtisolated individual or to that individual
as part of a large group. The size of the group @dbearing on the matter. Rather, what
mattered was the existence of circumstances thvat igse to the suspicion that the individual
detainee presented a danger to security.

With regard to the petitioners’ second claim, theu@ held the Orders were illegal: judicial
intervention could not be delayed for 18 days. Adicw to the Court, appearing before a judge
is an “internal” part of the detention processsIthe judge that must determine whether there
are sufficient investigative materials to suppbé tontinuation of the detention. With regard to
the petitioners’ third claim, the Court held thhe tOrders were legal. Detainees could be
prevented from meeting with lawyers as long astlesre significant security considerations in
preventing such a meeting, such as ensuring thsela were not brought into a combat zone,
that they would not be exposed to injury and thal/twould not relay messages back to the
combat zone. The Court emphasised, however, that sacurity considerations must be
significant. Regarding the petitioners’ fourth odaithe Court noted that the respondent had
argued that a lack of resources prevented it frearihg the detainees’ claims earlier. The Court
rejected that argument and found for the petit®mer the ground that a lack of resources was
not a sufficient reason for denying fundamentditsg

Languages:
Hebrew, English.

| SR-2003-1-005

a) Israel /b) Supreme Courtd) Panel d) 23-01-2003 £) H.C.J. 651/03 f) Association for
Civil Rights in Israel v. Chairman of the Centré&ions Committeed) 57(2) IsrSC 62 Ih).

Keywords of the Systematic Thesaurus:

1.2.2.2 Congtitutional Justice — Types of claim — Claim by a private body or indual —
Non-profit-making corporate body.

1.4.9.1 Constitutional Justice — Procedure — Partiesl-ocus standi

1.4.9.2 Constitutional Justice — Procedure — Parties — Interest.

3.18 General Principles — General interest.

4.9.1 Ingitutions— Elections and instruments of direct democra&jectoral Commission.

4.9.8 Ingtutions — Elections and instruments of direct democra&Jectoral campaign
and campaign material.

5.3.21 Fundamental Rights — Civil and political rights — Freedom of expressi

Keywords of the alphabetical index:

Election, campaign, restrictions / Flag, picturse un electoral campaign / Public petitioner,
special interest in bringing legal proceedings.

Headnotes:

The standing of public petitioners who have nobtbelves been injured has been recognised in
several areas, including matters of a public nata¢ concern the rule of law, matters that
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concern the enforcement of constitutional prin@pe where judicial intervention is necessary
to repair a substantial error in government opemati

Public petitioners have standing even if they aoé joined by non-public petitioners with
ordinary standing.

Due to the importance of regular and proper elestto the democratic process, the standing of
a public petitioner should be recognised in theiedrof election law, despite the existence of
specific individuals who have standing. This isteven if they are not joined by non-public
petitioners.

Summary:

During elections for the Sixteenth Knesset (Pawdiat)) the Chairman of the Central Elections
Committee disqualified portions of the election paimgn broadcasts of Ra’am and Balad, two
parties running for election. Those portions weigquhlified for including pictures of the
Palestinian flag. The petitioner, the Association €Civil Rights in Israel, asserted that the
disqualification of the portions constituted arrimjement of the freedom of speech of Ra’am
and Balad, as well as an infringement of the votayist to view political messages uncensored.
Ra’am and Balad did not themselves petition agdivesidisqualification. However, they were
added to the petition as respondents by the Cohe.Attorney-General, as amicus curag
contended that petitioner did not have standinigritag a petition, as it was not injured by the
decision of the Chairman of the Elections Commitidereover, the injured respondents, Ra’am
and Balad, could have brought the petitions therasel

The Court held that the petitioner had standing asiblic petitioner. In general, however, the
standing of a public petitioner has not been rezeghwhere there is a specific individual who
has been injured and has ordinary standing.

The Court held that in the context of election l#@we standing of a public petitioner should be

recognised, despite the existence of specific iddatls who have standing. The Court asserted
that the extended right of standing should be meiseg due to the importance of regular and
proper elections to the democratic process. Acagrth the Court, the regularity of the election

process is the concern of the entire public and gpegond the direct concern of the individual

injured by government action. Moreover, the Coorttended that all voters have an interest in
receiving the political messages of the candiddies.voters’ rights, therefore, are connected to
those of the candidates running for election. Ashstihe Court held that a direct injury to a

party may also constitute an injury to the voted give rise to the latter's standing to bring his

or her concern before the courts.

As to the merits of the petition, the Court obsdrtheat restrictions on speech are only justified
where the expression at issue has the potentiehuse substantial and severe harm to other
protected interests. The Court held that under dineumstances, the appearance of the
Palestinian flag in the broadcasts would not canjsey to viewers. The Court noted that the
Palestinian flag could potentially be identifiedhwgroups involved in terrorist activities against
Israeli civilians. Even so, the Court noted thatbwth broadcasts, the Palestinian flag only
appeared for a split-second. Moreover, the appearah the flag was not accompanied by
aggressive or hostile words. That being so, thatCmld that the appearance of the Palestinian
flag would not cause substantial and severe hartietwiewing public. The Court went on to
guash the decision of the Chairman of the Centegdtibns Committee and permit the broadcast
of the disqualified portions of the broadcasts.
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Languages:
Hebrew.

| SR-2003-1-004

a) Israel /b) Supreme Courtd) Panel d) 22-01-2003 £) CrimA 3854/02 f) Anonymous v.
District Psychiatric Board for Adultsg) 57 (1) IsrSC 9001).

Keywords of the Systematic Thesaurus:

2.1.3.3 Sourcesof Congtitutional Law — Categories — Case-law — Foreign case-law.

3.17 General Principles — Weighing of interests.

3.18 General Principles — General interest.

3.20 General Principles — Reasonableness.

5.1.1.4.2Fundamental Rights — General questions — Entitlement to rights — Katpersons —
Incapacitated.

5.2.2.8 Fundamental Rights — Equality — Criteria of distinction — Physical mental
disability.

5.3.1 Fundamental Rights — Civil and political rights — Right to dignity.

5.3.5.1.2Fundamental Rights — Civil and political rights — Individual liberty Deprivation of
liberty — Non-penal measures.

5.3.13 Fundamental Rights — Civil and political rights Procedural safeguards, rights of
defence and fair trial.

Keywords of the alphabetical index:
Mental disturbance, degree / Psychiatric repod,/disternment, psychiatric, duration.
Headnotes:

Holding a patient in commitment infringes his or hghts of liberty and dignity, guaranteed
under the Israeli Basic Law: Human Dignity and lipeSuch an infringement may be justified
if it is intended for the protection of the accusesdvell as for the protection of the individual.

The law must provide for a reasonable balance leghilee patient’s rights and the public
interest.

Forced criminal commitment becomes unreasonabla vihduration exceeds the amount of
time the patient would have served in prison haddsn convicted.

Summary:

After being charged with assault, the petitiones ¥eaund unfit to stand trial. He was criminally
committed to a psychiatric institution. Under Idr&av, criminal commitment restricts the
patient’s liberty more than civil commitment. Orfdlte ways it does so is that criminal
commitment continues indefinitely until the Distrigsychiatric Board orders the discharge of
the accused. The petitioner remained in criminadro@ment in the psychiatric institution for
several years, a period longer than his sentena&@vave been had he actually stood trial and
been convicted.



CDL-JU(2006)036 -22-

The petitioner asserteiier alia, that the arrangement was unconstitutional. Hereessthat he
could not be held in commitment indefinitely. Tlespondent countered that the nature of his
mental illness required him to remain in commitmadefinitely. The respondent also asserted
that the petitioner could not be held in civil cortment, as the civil system did not provide for
adequate control and supervision.

The Court held for the petitioner. It held thatcked criminal commitment becomes
unreasonable where its duration exceeds the ambtinte the patient would have served in
prison had he or she been convicted. In reachatgubdgment, the Court relied on comparative
law from the United States, Canada and Australia.

In the holding, the Court stated that the couttirggthe original criminal commitment order
should, where the duration of criminal commitmestdmes unreasonable, transfer the patient
to civil commitment. The Court noted that the patiemself could approach the court, assert
that the period of criminal commitment had becomeasonable and ask to be transferred to
the civil track. However, the Court also held tthegt Attorney-General could act as proxy for the
patient, if the patient did not approach the Caimtself.

Languages:
Hebrew, English.

| SR-2003-1-003

a) Israel /b) Supreme Courtd) Panel d) 16-01-2003 £) H.C.J 212/031) / g) 57(1) IsrSC 750
/ h).

Keywords of the Systematic Thesaurus:

1.2.2.4 Constitutional Justice — Types of claim — Claim by a private body or mdual —
Political parties.

1.3.4.5.2Constitutional Justice — Jurisdiction — Types of litigation — Electorasputes —
Parliamentary elections.

4.2.1 Indgitutions — State Symbols - Flag.

4.2.3 Inditutions — State Symbols — National anthem.

4.9.1 Ingitutions— Elections and instruments of direct democra&jectoral Commission.

4.9.8 Ingtutions — Elections and instruments of direct democra&Jectoral campaign
and campaign material.

5.1.3 Fundamental Rights — General questions — Limits and restrictions.

5.3.21 Fundamental Rights — Civil and political rights — Freedom of expressi

Keywords of the alphabetical index:
Election, campaign, access to media / Media, by, restrictions.
Headnotes:

The absence of a statutory grant may be a lacuthe itaw, rather than a conscious decision by
the legislature, and, as such, can be filled tHiqudicial interpretation.
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The applicable test for the constitutionality ofoprrestraint on speech is whether there is near
certainty that if the expression in question weredcur, the public interest would suffer serious

and substantial injury. This standard also appieeshe decisions of the Central Elections

Committee.

Summary:

The National Jewish Movement Herut is a politicattp that ran in Israel’'s recent national
elections. During those elections, Herut wishethrtwadcast, over both radio and television, a
commercial that superimposed Arabic words — wokeksvily laden with anti-Israel symbolism
— over Israel's national anthem. In the televisiansion of the commercial, those words were
accompanied by a picture of an Israeli flag, wavaimpve the Israeli parliament, gradually
changing into a Palestinian flag.

In Israel, the Chairman of the Central Electiongn@ottee has some statutory authority to bar
the broadcast of election commercials. For exantiderelevant law places explicit restrictions
on the appearance of children, the Army and tenaims in political election commercials.
The Chairman used this authority to disqualify Herucommercial, asserting that the
commercial could lead to incitement and provocatemd that it showed contempt towards
Israel’'s flag and national anthem. Herut appediedxhairman’ decision to the Supreme Court.

In its petition, Herut presented several legal gdsufor having the Chairman’s decision
guashed. First of all, Herut pointed out that #e tontained no explicit provision that granted
the Chairman authority to bar radio — as opposelavision — commercials. Second, Herut
asserted that the law granted the Chairman theiytko intervene only on the basis of limited
grounds in the content of election commercialsrd;hterut also asserted that the Chairman’s
decision violated Herut’s right to free speechightrprotected by Israel’'s semi-constitutional
Basic Law: Human Dignity and Liberty. In his couataim, the Chairman of the Elections
Committee asserted that there was no statutoryg li@sthe judicial review of his decision by
the Supreme Court.

Despite its unanimous agreement on several of ripgreents presented, the Court disagreed
regarding whether to overturn the decision of thwi@nan, with a majority of the sitting
justices refusing to overturn his decision. Regaydilerut’s first argument, the sitting panel of
three Justices agreed that a proper interpretafidhe law granted the Chairman the right to
interfere in the content of radio election comnmas;i even though he was only explicitly
granted the right to intervene in the content lgision commercials. The Court considered the
absence of a statutory grant to interfere in theert of radio broadcasts as a lacuna in the law,
rather than a conscious decision by the legislatum@, as such, saw fit to fill that lacuna through
judicial interpretation. Similarly, the Court alagded that the Chairman’s authority to intervene
in the content of broadcasts extended beyond thengs explicitly enumerated in the law. The
Court asserted that such an interpretation wasseaoce for the proper regulation of election
commercials. The Court also noted that, in the, plastChairman has acted in accordance with
that broader interpretation.

Similarly, the Court unanimously agreed that it ktzeljurisdiction to review the decision of the
Chairman. Though the election law explicitly nedatiee authority of Israeli courts to review
the decision of the Chairman, the Court assertadttie constitutional status of the arguments
put forward were paramount to the ordinary stafute election law. As such, as the Supreme
Court had authority to hear all constitutional @asi, the Court held that it had jurisdiction to
hear the case.



CDL-JU(2006)036 - 24 -

The Court, however, split regarding the questiowléther the decision of the Chairman was an

unreasonable violation of Herut's freedom of spedeven here, the Court agreed that the

applicable test for the constitutionality of a priestraint on speech was whether there is near
certainty that, if the expression in question wereccur, the public interest would suffer serious

and substantial injury. The majority of the Cowserted that the Chairman’s decision was a
reasonable response to the possibility of provooatind incitement presented by the election

commercial. In dissent, one justice asserted tasach provocation and incitement presented

by the commercial would be tolerable in a democraticiety, and that there were no grounds

for banning the commercial.

Languages:
Hebrew, English.

| SR-2003-1-002

a) Israel /b) Supreme Courtd) Panel d) 03-09-2002 £) H.C.J 7015/021) Ajuri v. IDF
Commander §) 56(6) IsrSC 35214).

Keywords of the Systematic Thesaurus:

3.16 General Principles — Proportionality.

4.11.1 Ingtitutions— Armed forces, police forces and secret servicAemed forces.

4.18 I nstitutions — State of emergency and emergency powers.

5.1.4 Fundamental Rights — General questions — Emergency situations.

5.3.5.1.2Fundamental Rights — Civil and political rights — Individual liberty Deprivation of
liberty — Non-penal measures.

5.3.9 Fundamental Rights — Civil and political rights — Right of residence.

Keywords of the alphabetical index:
Terrorism, fight / Residence, assigned / Genevav@uion of 1949.
Headnotes:

The framework for examining the legality of theiags of the Commander of the Israeli
Defence Forces (IDF) can be found in the provismfriaternational law and the laws that apply
to belligerent occupation.

Article 78 of the Fourth Geneva Convention providest every person has a basic right to
retain his place of residence and to prevent agehanhthat place. However, international law
itself recognises that there are circumstanceshichnthis right may be overridden by other
interests, such as imperative reasons of security.

An essential condition for assigning a person’sdesge is the existence of a reasonable
possibility that the person himself presents a daaiger, and that assigning his place of
residence will help to avert this danger. One caassign the residence of an innocent relative
who does not present a danger, even if it is prévadassigning his residence may deter others
from carrying out terrorists acts. One cannot as#iig residence of someone who no longer
presents a danger. Assigning someone’s place ioleree may be done only on the basis of
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clear and convincing administrative evidence. Istrhe proportionate. One must also examine,
in each case, whether it is not possible, instéadsigning someone’s place of residence, to file
a criminal indictment against that person, which awert the danger that assigned residence is
intended to avert.

Summary:

The Israeli Defence Force Commander in Judaea amduta (hereafter: the IDF Commander)
issued an order against three petitioners. Accgrthirthe orders, the place of residence of the
petitioners — residents of Judaea and Samaria ttvibeuassigned to the Gaza Strip, for a period
of two years. The reason underlying the orders thasdanger presented by the petitioners
because of their involvement in terrorist actigtienainly in their help to family members who
were involved in terrorism and carried out manyaest attacks, and assigning their place of
residence would avert this danger.

In the judgment of the Supreme Court, which wagteniby the President A. Barak, with the
agreement of all the members of the panel, it veagddd that the IDF Commander was indeed
competent to make orders to assign residence. dhé @ointed out that the circumstances of
the case should not be regarded as a deportatiarfarcible transfer (within the meaning of
Article 49 of the Fourth Geneva Convention) buassigned residence which is permitted under
Article 78 of that Convention. Article 78 of the uitth Geneva Convention begins:

“If the Occupying Power considers it necessaryijrfgoerative reasons of security, to take safety
measures concerning protected persons, it malgeanost, subject them to assigned residence
or to internment.”

The Court further held that in the circumstancethefcase, the preconditions set out in Article
78 of the Fourth Geneva Convention allowing som&gplace of residence to be assigned were
fulfilled. Judaea and Samaria and the Gaza Stopldhoe regarded as one territory subject to a
belligerent occupation, and therefore the casendidnvolve a transfer of a person outside the
area subject to the belligerent occupation. Ihierrheld that the requirements of the Convention
were fulfilled both with regard to an appeal praged(which was indeed held before the
Appeals Board) and with regard to a reconsideratbnthe decisions (which in the
circumstances of the case was to be held evem@iths).

Against this background, the Supreme Court proak&meonsider the principles governing the
IDF Commander’s discretion in making assigned ezssé orders under Article 78 of the Fourth
Geneva Convention. The Court emphasised that gthdbhe IDF Commander has broad
discretion in deciding to assign someone’s plagesifience, it is not absolute discretion. It was
held in that respect that an essential conditiorekercising this authority is the existence of a
reasonable possibility that the person himselfgmtssa real danger, and that assigning his place
of residence will help to avert that danger.

The Supreme Court held further that if it is protkdt a person presents a real danger to the
security of the area, it is permissible also teetaito account considerations of deterring others.
It was held that where the condition of a pers@s@nting a danger exists, it is justified to take
into account — when deciding whether to assignplase of residence — the impact of that
measure in deterring others from carrying out testcacts and helping those carrying out
terrorist acts. That consideration could also Bertanto account, for example, when choosing
between internment and assigned residence. Thalt, rtiee Court stated, is required by the
harsh reality in which the State of Israel and tieitory find themselves, in that they are
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exposed to an inhuman phenomenon of “human bontiz”i$ engulfing the area. In this
respect, the Court accepted the position of the @d@mmander that assigned residence is an
effective measure in the struggle against the glagsuicide bombers.

Against this background, the Court examined theetlmases before it. It was decided, as stated,
that the IDF commander has the authority in priectp assign residence under international
law. The Court decided not to intervene in the sleni of the IDF Commander to assign the
residence of two of the petitioners: Amtassar Mulmath Ahmed Ajuri who, it was found, had
helped her terrorist brother Ahmed Ajuri directigter alia, by sewing explosive belts; and
Kipah Mahmad Ahmed Ajuri, who, it was found, hadplee his brother (the terrorist Ahmed
Ajuri), inter alia, by helping him live in a hide-out apartment agdbting as look-out when his
brother and members of his group moved two expdosiharges from one place to another. With
regard to those petitioners, it was held that @ baen proved that they were involved in
terrorism to the extent required for them to préseneasonable possibility of a real danger,
which would be averted if they were to be removediftheir place of residence. Therefore, the
Court found no reason to intervene in the decisibrthe IDF Commander to assign their
residence.

It was however decided that with regard to thetipaer Abed Alnasser Mustafa Ahmed Asida
— the brother of the terrorist Nasser A-Din Asidthe measure of assigned residence could not
be adopted. The reason was that even though ipreasd that the petitioner knew of the deeds
of his terrorist brother, his involvement amounteerely to lending his brother a car and giving
him clean clothes and food at his home, and noemimum had been established between the
petitioner’s acts and the terrorist activity of thther. It was therefore held that there was an
inadequate basis for the finding that the petitidva®l reached a sufficient level of danger for his
residence to be assigned.

Languages:
Hebrew, English.

| SR-2003-1-001

a) Israel /b) Supreme Courtd) Panel ) 25-07-2002 ) H.C.J. 4112/991) Adalla v. Tel
Aviv Jaffa Municipality /g) 56(1) IsrSC 393 ).
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Hebrew and Arabic are the official languages of $tate of Israel. Hebrew is the primary
language of the State of Israel, as that langusged¢presents the Jewish character of the state.

There is a right to the freedom of language, esflgen a location where a significant minority
group resides.

Municipalities have a duty to post signs in Arahgcwell as in Hebrew, in places where there
are significant Arab minorities.

Summary:

The petitioners sought a declaration that fourardpnt municipalities were under an obligation
to post all signs within their municipal boundarniesoth Arabic and Hebrew. The petitioners
noted that the existing signs in these municigsliire posted only in Hebrew and claimed that
this situation discriminated against the Arab miiyom each of the respondent cities. The
petitioners also contended that the existing sgonawas in contradiction to the status of Arabic
as one of the official languages of the Stateraiels

The Court granted the petition and declared thdahalrespondent municipalities are under an
obligation to post all signs within their precinatsboth Arabic and Hebrew. The Court noted
that its decision was based on striking a balamteden the relevant interests. These interests
included the status of Hebrew as the primary laggud the State of Israel, as the language that
represents the Jewish character of the state. ©he @lso noted that using a single language
served the interests of national unity. Other intgodrinterests included the right to freedom of
language, especially in a location where a siggmficninority group resides, as well as the
interest that street signs present correct andrgafenation.

President Barak held that the balance of all tfesers necessitated that signs in Arabic also be
posted in municipalities where there are signifidarab minorities. He emphasised that parallel
Arabic writing would not impair Hebrew's statustag primary language in Israel, and would
allow Arab residents proper access to the infowngtiresented by street signs. In this context,
President Barak also noted that Arabic was theulagg of the largest minority in Israel. Justice
Dorner joined the opinion of President Barak. Heinmn, however, was based on the status of
Arabic as an official language in Israel. AccordiogJustice Dorner, the official status of the
Arabic language originates in law from the periédhe British Mandate, is anchored in several
Israeli statutes and draws strength from the laggwd Israel’s Proclamation of Independence.
This status, according to Justice, meant thatttte svas obligated to give its Arabic minority
the opportunity to use the language throughoulsity life.

Justice Cheshin dissented. He asserted that, thdragiic was indeed an official language of
the state, that status could not affirmatively gt respondent cities under an obligation to post
all signs in Arabic. Moreover, the Justice notedt tthe petitioners had not presented any
evidence that Arab residents of the respondent ¢cipadities were actually harmed by the lack
of Arabic street signs.

Languages:

Hebrew, English.

| SR-2002-3-005
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a) Israel /b) High Court of Justiced) Panel d) 30-12-2002 £) H.C. 7622/02 f) Zonenstein v.
The Chief Military Advocate ¢) not yet published).
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Headnotes:

Conscientious objection is a part of every perseoighkt to dignity. Conscientious objection
should be recognised even in cases where the ioinjemincerns a specific military operation
(“Selective Objection”). The right to object sholie balanced against other rights. However, in
the current situation in Israel, there is no catgsentervene in the Minister of Security’s
discretion and decision not to dismiss “selectilgeCtors” from military service.

Summary:

The Supreme Court dismissed the petition of eigggnve soldiers, which was presented against
a decision of the Chief Military Advocate upholditigeir convictions under disciplinary
jurisdiction for refusing to serve in the occupteditories.

The petitioners’ main claim before the Supreme Cawas that they enjoyed the basic right of
freedom of conscience, which encompassed the dfjliselective conscientious objection”.
They claimed the nature of military service in tioeupied territories compelled them to engage
in operations, which went directly against theingmences. The respondent claimed that the
conscientious argument was actually a disguise dior ideological-political stance. The
respondent further claimed that selective consoestobjection did not fall under the protected
freedom of conscience. It should not have beergresed under the circumstances in Israel at
the time, as it would have resulted, with probalggainty, in substantial harm to the security of
the state. In addition, the respondent claimedathey was not required to consider selective
conscientious objections, since they were the stibjean ideological-political conflict.

The Court held that the Minister of Defence celyalmad the primary authority to exempt a
person from active or reserve military duty for scentious reasons. That authority, which also
exists in many other countries, is based on thanbal between two competing considerations.
The first is the freedom of conscience every pemgoys. It stems from the Declaration of
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Independence, the democratic character of the &assc Law: Human Dignity and Liberty and
the recognition of the values of humanism and #éolee. The second consideration is the
injustice in exempting part of the population frargeneral duty imposed on all, especially since
this duty entails risking one’s life and as theraggon might jeopardise national security, result
in unjust administrative effects and discrimination

How should selective conscientious objection, tigeaion to carry arms and fight in a
particular war or military activity, as opposed ‘wwomplete” conscientious objection, the
objection to patrticipate in war in any form, beategl? The Court ruled that there is no reason to
intervene in the Minister of Defence’s decision tegrant exemptions from active or reserve
duty due to selective objection. The Court held thausing his discretion while making
decisions regarding exemptions based on selechjectoon, the Minister balances different
considerations. Both the selective objector and‘tbenplete” objector are motivated by real
conscientious reasons and are, in that sense,asiniowever, there are several distinct
characteristics of selective conscientious objactiaunlike “complete” conscientious objection
— which tip the balance against the recognitiorselective conscientious objection. In this
respect, the Court noted that the weight of thesicemations against the recognition of
conscientious objection is much heavier in seleatenscientious objection than in “complete”
conscientious objection. The Court added that #n®wssness of an exemption from a general
duty is apparent. The phenomenon of selective gamtsaus objection is by its nature wider
than that of “complete” objection, and it raisealhits intensity the sensation of discrimination
between “one blood to another”. Moreover, the Cowas of the opinion that in a society as
pluralistic as Israel, the recognition of selectoascientious objection might loosen the links
that hold us together as a people and turn thelgge@my into an army of peoples, made up of
different units, each having its own spheres inciwht can act conscientiously, and others in
which it cannot. The Court noted that in a polatissociety this consideration carries
considerable weight. Furthermore, the ability tcstidguish between those who claim
conscientious objection in good faith and those wppose the government’s or parliament’s
policy is more difficult in selective objection. iBhis because there is a fine line between
opposing a certain state policy and a conscientbjection to carry out that policy. Sometimes
that line is extremely difficult to draw. Moreovéhge ability to run an administrative system that
would operate in a non-discriminatory and biasechimea is extremely complicated with
selective conscientious objection.

On the basis of those considerations, the Coud tiet due to the different character of
selective conscientious objection, it requires lariaz to be struck that is different from that of
complete conscientious objection. Within that bedathere is no reason for intervening with the
Minister of Defence’s use of his discretion. Thisuld be true even if the Court were to adopt
the balance of probability (“near certainty”) ofisificant harm to public interest test, which has
not been decided. Not granting exemptions for seeconscientious objections during this

time of division in Israel is a balance that a oeable Minister of Defence who acts

proportionately was entitled to strike.

The Court also noted that at this time when Isis@iety is polarised and split, and has groups
and individuals with strong conscientious beligfsis difficult to determine the legitimate

bounds of conscientious objection. The line betwselective conscientious objection and a
public policy perception is fine. Moreover, the simlerations of state security and the integrity
of Israeli society must be considered against thanaents of conscience and belief. The State
of Israel has been engaged in fighting throughtsutekistence, conducted according to the
perception of national security by the differenvgmments. The questions raised by the fight
against terrorism are at the crux of an intenseiqaildebate. Were this debate to be conducted
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within the army, it might result in serious and stalntial harm. Therefore, taking into account
the wide discretion given to the Minister of Deferset out in the Basic Law: The Army, there
is no cause for intervening in the Minister’s dexighat gives overwhelming weight to security
needs in the face of real concern for the expdudeoh to military mechanisms, were selective
conscientious objection to be recognised.

Languages:
Hebrew.
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a) Israel /b) High Court of Justiced) Panel d) 18-12-2002 £) H.C. 5591/02 f) Yassin and
others v. Commander of Kziot Military Camp — Kzid¢tention Facility §) not yet published /
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Keywords of the alphabetical index:
Detention, administrative, conditions / Terrorigmiljtary operation.
Headnotes:

According to international law and Israeli dome#diw, persons held in administrative detention
— even during a massive military operation agaiastor facilities and infrastructures — are
entitled to at least a minimum standard of detentionditions. That minimum standard is
derived from the concept of human dignity and ttespmption of innocence.

Summary:

The Supreme Court ruled on a petition presentethsigne conditions of detention of those
persons detained in the area of Judea and Samaig dhe Operation “Protective Wall” and
were held in the Kziot Camp in Israeli territory.

As a result of great terrorist activity in bothttlz@ea and in Israel, the government decided to
initiate a large-scale military operation agairtst Palestinian terrorist infrastructure in Judea
and Samaria. Many arrests were made within theewark of this operation. The arrested
persons were initially brought to temporary detamtfacilities. After their initial screening,
some of the detainees were moved to the Ofer Cardetention facility in that area. As a result
of overcrowding in that camp, it was decided to ;me@eme of the detainees to the detention
facility at Kziot in the South of Israel. Most d¢fdse held there are administrative detainees.
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A petition against the detention conditions in Kmot Camp was presented to the Court. The
petitioners claimed that the conditions of detentiwere unsuitable and did not satisfy the
minimum standards set by Israeli and internatitaal The respondents (the head of the facility
and the Minister of Defence) argued that, though ¢donditions in the facility were not
comfortable, they were reasonable with respediaaréality in Israel. During the first days of
the operation of the facility, which had been opkeoeggently and without warning, there had
been deficiencies. However, with time, the facilimmderwent many improvements. The
conditions, as they were at the time the petitias efore the Court, did not substantially differ
from conditions under which soldiers lived who @adrout detention operations and security
functions, or the facilities in which many IDF seld lived. Those standards were in accordance
with the minimum standards set by both Israeliiatefnational law.

The Court held that it should be recognised that ghrsons concerned are administrative
detainees, who have not been brought to trial ovicted. They should enjoy the presumption
of innocence. The Court emphasised that althoughragtrative detention denies the detainees
their liberty, it does not strip them of their humtg. The balance between an individual’s rights
on the one hand and national security on the o#itewyell as the fundamental idea of human
dignity, the principles of the State of Israel asJewish and democratic state, and the
requirements of international law, all require tltdtainees be treated humanely and in
recognition of their human dignity. These minimueguirements, which must be met during
detention, emerge from both Israeli Law (Basic L&uman Dignity and Liberty, as well as
other statutes and Supreme Court decisions) anditbetives of international law, to which
Israel is subject.

Against this background, the Court held that, om llasis of the affidavits filed with it, it
appeared that the opening of the detention fagiliti{ziot had been done hastily and without
preparation. Moreover, at first, detention condisiaid not meet minimum standards. The Court
noted that this deviation was unjustified. Operatierotective Wall” was planned in advance. It
should have been obvious that one of the consegsenicthe operation would be a large
number of detainees. It was therefore necessapyefoare in advance detention facilities that
would satisfy minimum standards. However, the Caulded, the detention conditions were
eventually improved, such that the conditions pfeslithere now satisfy the required minimum
standards and, in some cases, exceed them.

For the reasons stated above, the petition wass$isth
Languages:
Hebrew.
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a) Israel /b) Supreme Courtd) High Court of Justiced) 03-09-2002 £) HCJ 7015/02;
7019/02 F) Ajuri v. IDF Commander in Judaea and Samag)aMot yet published (in Hebrew);
to be published in [2002] IsrLR ) CODICES (English).
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instruments.
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3.9 General Principles — Rule of law.

3.13 General Principles — Legality.

3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.

3.19 General Principles — Margin of appreciation.

3.24 General Principles — Loyalty to the State.

4.7.11 Ingtitutions — Judicial bodies — Military courts.

4.11.1 Institutions — Armed forces, police forces and secret servic&amed forces.

514 Fundamental Rights — General questions — Emergency situations.

5.3.9 Fundamental Rights — Civil and political rights — Right of residence.

5.3.10 Fundamental Rights— Civil and political rights — Rights of domiciknd
establishment.

5.3.13.3. Fundamental Rights — Civil and political rights — Procedural safegisgrrights of
the defence and fair trial — Access to courtdabeas corpus

5.3.13.4 Fundamental Rights — Civil and political rights — Procedural safegisgrrights of
the defence and fair trial — Double degree of glicison.

Keywords of the alphabetical index:

Danger, community / Residence, place, assignmeéetrbrist, act, support / Terrorist, family
member / Geneva Convention, 1949, Protection ofli@ivPersons in Time of War / Hague
Convention, Fourth, 1907, respecting the Laws amstdns of War on Land, 1907.

Headnotes:

Although every person has a basic right to reta@rmplace of residence and to prevent a change
of that place of residence, international law ftselin Article 78 of the Fourth Geneva
Convention — recognises that there are circumssamcerhich this right may be overridden by
other interests, namely “imperative reasons ofrigtu

In the circumstances of the case, the precondiseh®ut in Article 78 of the Fourth Geneva
Convention allowing someone’s place of residendeet@assigned were fulfilled, as Judaea and
Samaria and the Gaza Strip should be regarded astewntory subject to a belligerent
occupation. Therefore, the case did not involveasfer of a person outside the area subject to
the belligerent occupation.

Furthermore, although the Israeli Defence ForcB$)ICommander has broad discretion in
deciding to assign someone’s place of residenc®,dhnot absolute discretion. An essential
condition for exercising this authority is the eéaigce of a reasonable possibility that the person
himself presents a real danger, and that assidgngglace of residence will help to avert this
danger. The residence of an innocent relative vdss chot present a danger cannot be assigned,
even if it is proved that assigning his residenes nieter others from carrying out terrorists acts.
The residence of someone who no longer preserdagedcannot be assigned. The decision to
assign someone’s place of residence may be mageonrthe basis of clear and convincing
evidence. It must be proportionate. One must aksmene, in each case, whether it is not
possible, instead of assigning someone’s placesidence, to file a criminal indictment against
that person, which will avert the danger that as=sigesidence is intended to avert.

Summary:
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The Supreme Court, with an expanded bench of oidgess, passed judgment on two petitions
concerning orders made by the IDF Commander ineludad Samaria (hereinafter: the IDF
Commander) against three petitioners. Accordingh&orders, the place of residence of the
petitioners — residents of Judaea and Samaria ttvibeuassigned to the Gaza Strip, for a period
of two years. The reason behind the orders wadsdid the danger presented by the petitioners
because of their involvement in terrorist actigtienainly in their help to family members who
were involved in terrorism and carried out manyaest attacks. Assigning their place of
residence was intended to avert this danger.

The Supreme Court, in its judgment written by Riesi A. Barak, all members of the bench
concurring, ruled that the IDF Commander was indeathipetent to make orders to assign
residence. The Court pointed out that the basimdwork for examining the legality of the
actions of the IDF Commander can be found in tlo@ipions of international law and the laws
that apply to belligerent occupation. Within thisarhework, the Court found that the
circumstances of the case should not be regardaddeportation or a forcible transfer (within
the meaning of Article 49 of the Fourth Geneva @mntion) but as assigned residence, which is
permitted under Article 78 of that Convention.

Article 78 of the Convention begins:

“If the Occupying Power considers it necessaryijrfgoerative reasons of security, to take safety
measures concerning protected persons, it malgeanost, subject them to assigned residence
or to internment.”

The Court further held that in the circumstancethefcase, the preconditions set out in Article
78 of the Convention, allowing someone’s placeesidence to be assigned, were fulfilled. It
further held that the requirements of the Conventieere fulfilled both with regard to an
appeals procedure (which was indeed held beforeAgpmeals Board) and with regard to a
reconsideration of the decisions (which in thewmstances of the case was to be held every six
months).

Against this background, the Supreme Court proakemeonsider the principles governing the
IDF Commander’s discretion in making assigned ezssé orders under Article 78 of the Fourth
Geneva Convention.

The Supreme Court held that if it is proved thpeeson presents a real danger to the security of
the area, it is permissible also to take into astoonsiderations of deterring others. When the
condition of a person presenting a danger exisisas held that it was justified to take into
account — when deciding whether to assign his piécesidence — the impact of this measure
in deterring others from carrying out terroristsaahd helping those carrying out terrorist acts.
This consideration could also be taken into acgofant example, when choosing between
internment and assigned residence. This resulCdhet said, “is required by the harsh reality in
which the State of Israel and the territory araadéd, in that they are exposed to an inhuman
phenomenon of “human bombs” that is engulfing tlea’a In this respect, the Court accepted
the position of the IDF Commander that assignedleese is an effective measure in the
struggle against the plague of suicide bombers.

Against this background, the Court examined theettoases before it. It ruled that the IDF
commander has the authority in principle to assggidence under international law. The Court
decided not to intervene in the decision of the @dmmander to assign the residence of two of
the petitioners: Amtassar Muhammed Ahmed Ajuri, wtas found to have helped her terrorist
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brother Ahmed Ajuri directlyinter alia, by sewing explosive belts; and Kipah Mahmad Ahmed
Ajuri, who was found to have helped his brotheee (terrorist Ahmed Ajuri)jnter alia, by
helping him to subsist in a hide-out apartment lapécting as look-out when his brother and
members of his group moved two explosive chargas fone place to another. With regard to
these petitioners, the Court found that it had h@ewed that they were involved in terrorism to
such an extent that they presented a reasonakdébiiys of a real danger, which would be
averted if they were removed from their place @idence, and that therefore there was no
reason to intervene in the decision of the IDF Camder to assign their residence.

The Court, however, ruled that the measure of asdigesidence could not be adopted with
regard to the third petitioner, Abed Alnasser Mizstshmed Asida — the brother of the terrorist
Nasser A-Din Asida. The reason for this was thanahough it was proved that this petitioner
knew of the deeds of his terrorist brother, hisolm@ment amounted merely to lending his
brother a car and giving him clean clothes and fabtdis home, and no connection had been
established between the petitioner’s acts andetinerist activity of his brother. It was therefore
held that there was an inadequate basis for detemnithe petitioner to be sufficiently
dangerous to justify assigning residence in his.cas

In the result, then, the petitions of two of théitmmners against the assigned residence orders
made against them were dismissed, and the petitione petitioner was granted, since it was
held that his residence could not be assigned @maiis of the evidence against him and the
law.

At the end of its judgment, the Court stated:

“The State of Israel is undergoing a difficult eki Terror is hurting its residents. Human life is
trampled upon. Hundreds have been killed. Thoushads been injured. The Arab population
in Judaea and Samaria and the Gaza Strip is dfenisg unbearably. All of this is because of
acts of murder, killing and destruction perpetrdigderrorists... The State is doing all that it ca
in order to protect its citizens and ensure ther#igaof the region. These measures are limited.
The restrictions are, first and foremost, militaperational ones. It is difficult to fight against
persons who are prepared to turn themselves mitoglibombs. These restrictions are also
normative. The State of Israel is a freedom-seekiegocracy. It is a defensive democracy
acting within the framework of its right to selffdace — a right recognized by the charter of the
United Nations... not every effective measure $ @ lawful measure... Indeed, the position of
the State of Israel is a difficult one. Also ouleras judges is not easy. We are doing all we can
to balance properly between human rights and tberige of the area. In this balance, human
rights cannot receive complete protection, asefdhwere no terror, and State security cannot
receive complete protection, as if there were modmurights. A delicate and sensitive balance is
required. This is the price of democracy. It isengive, but worthwhile. It strengthens the State.
It provides a reason for its struggle...” (paragréaf of the judgment).

Languages:
Hebrew, English (translation by the Court).

| SR-2002-1-002

a) Israel /b) High Court of Justiced) Panel d) 02-05-2002 £) H.C. 3451/02 f) Almadani v.
Minister of Defence ¢) 56 Is.S.C. 30 (Official Digest)h).
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5.1.4 Fundamental Rights — General questions — Emergency situations.
5.3.1 Fundamental Rights — Civil and political rights — Right to dignity.
5.3.2 Fundamental Rights — Civil and political rights — Right to life.

Keywords of the alphabetical index:

Terrorism / Self-defence / Military, interventionHostage / Civilian, differentiation from
combatants / Holy place, protection / Church, mtte / Value, Jewish / Humanitarian law,
international / Geneva Convention, 1949, ProtectébrCivilian Persons in Time of War /
Victim, International Armed Conflicts, protectiorVictim, Non-International Armed Conflicts,
protection / Red Cross, access / Drug / Medicaitrinent / Negotiation, under way / Burial,
decent, right / War, occupation.

Headnotes:

Combat activities do not take place in a normatiwigl. International law applying to combat
activity must be upheld during such activity.

The upholding of international law during combadiiaites expresses the difference between a
democracy fighting for its life, and the fightin§terrorists rising up against it. The State fights
in the name of the law, while upholding it; the¢eists fight against the law, while breaking it.

The upholding of international law during combati\aites also expresses Israel’'s values as a
Jewish and democratic state.

Summary:

The Israeli Cabinet decided to carry out a militageration against the Palestinian terror
infrastructure, to prevent recurrence of terroaghacks which plagued Israel. As the Israel
Defence Forces (I.D.F.) entered Bethlehem, Palassron Israel’s “most wanted” terrorist list

overtook the Church of the Nativity, while shootiagd were joined by unarmed civilians. The
I.D.F. surrounded the church compound, and catieithdse inside, informing them that those
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not “wanted” were free to leave unharmed, and thase “wanted” could choose either to be
tried in Israel or to quit Palestinian Authorityntmlled areas.

By the time of the hearing, many in the compound ledt. Negotiations for a solution were
already being held between the Palestinian siddsaadl, and a previous petition regarding the
events in the compound had been rejected for dlagbn.

In the present petition, filed by the Governor oftldehem, who was present inside the
compound, and two Israeli members of Knesset gradnt), against the Israeli Minister of
Defence and the Chief of the General Staff andCitvamander of the Central Command of the
I.D.F., the Petitioners requested that the Red<hesallowed to enter the compound, transfer
food and medicine, collect bodies, and provide ca@dtare. Of these issues, agreement had
already been reached, by the time of the hearimgllassues except water and food.

Respondents’ counsel relayed to the Court thae thexs a well in the compound; Palestinians
who left the compound had relayed that there wags lof rice and vegetables inside; but it was
clear that there was a shortage of food.

The Petitioners argued that depriving the Palestisiin the compound of food is a severe
breach of international law; the Respondents cldirtat the subject of the petition is not
institutionally justiciable, that there is no bafis judicial intervention while negotiations are
taking place, and, on the main issue, that theyjginelding the rules of international law.

Regarding the civilians: the Respondents had befemnming them that they may leave the

compound unharmed, but the Petitioners claimedttiearmed Palestinians were preventing
them from doing so, and thus, the only way to enhe rights of those civilians was to bring in

enough food for all present in the compound. TreeSteplied that there was already enough
basic food in the compound for all present, antithveas not possible to bring in extra food and

ensure that it not be eaten by the armed Palasdinia

The Court ruled:

1. Israel is acting according to its right of s#d¢ffence (Article 51 of the United Nations
Charter), in response to a raging wave of terrarisiowever, the combat activity is not
taking place in a normative void, rather accordmgternational law, which provides rules
for combat activity. The maxim “when the cannorarythe muses are silent” is not correct;
the strength of society to withstand its enemidsaised on its recognition that it is fighting
for values worthy of defence, and the rule of lawne of those values.

2. That approach expresses the difference betweemacratic state fighting for its life, and
the fighting of terrorists rising up against it. eltstate fights in the name of the law,
upholding the law. The terrorists fight against ltng, breaking the law. In addition, Israel is
a Jewish and democratic state, and national gogshaman rights are harmonious, not
conflicting.

3. Regarding the armed Palestinians, the Respanhdarg acting in accordance with
international law, and proportionally, not enterthg compound, allowing those who leave
without their weapons to do so without being hortly arrested (Articles 17 and 23 of the
Geneva Convention Relative to the Protection ofili@iv Persons in Time of War, 12
August 1949).
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Regarding the civilians: Respondents agreedhgltine hearing, that the civilians were free
to leave the compound, receive extra food, andrreim the compound. Considering the
presence of water and basic food inside the conthdhis fulfils international law.

It is difficult to describe the gravity of theertaking of a holy place by armed Palestinians,
defiling its sanctity and holding civilians hosta@@eneva Protocol I, Additional to the
Geneva Conventions of 12 August 1949, and Relatnthe Protection of Victims of
International Armed Conflicts, 1977; Geneva Prototip Additional to the Geneva
Conventions of 12 August 1949, and Relating to Ehetection of Victims of Non-
International Armed Conflicts).

The solution to the situation in the compoundsirie found through negotiations. The
responsibility for this rests with the executivarich. The Court will take no stand regarding
the way the combat activity is being conducted.

Cross-references:

- H.C. 3436/02La Custodia Internazionale di Terra Santa v. Goweent of Israel
(unpublished);

- H.

- H.

- H.

C. 168/9IMarcus v. The Minister of Defendd P.D. (1) 467, 470-471,;
C. 3114/0Barakeh, M.K. v. The Minister of Defer(set yet published);

C. 320/8Kawasma v. The Minister of DefergeP.D. (3) 113, 132.

Languages:

Hebrew, English (translation by the Court).

| SR-2002-1-001

a) Israel /b) High Court of Justiced) Panel ) 28-04-2002 £) H.C. 2117/02 f) Physicians
for Human Rights v. IDF Commander in the West Bagk56 Isr.S.C. 26 (Official Digest)h)

Keywords of the Systematic Thesaurus:

2.1

2.1

2.1
3.3

.1.4 Sourcesof Constitutional Law — Categories — Written rules — International

instruments.

.2.2 Sources of Constitutional Law — Categories — Unwritten rules — General prina@ple

of law.

.2.3 Sourcesof Constitutional Law — Categories — Unwritten rules — Natural law.

General Principles — Democracy.

3.17 General Principles — Weighing of interests.

4.6

.2 Institutions — Executive bodies — Powers.

4.11.1 Ingtitutions— Armed forces, police forces and secret servicdaned forces.

5.1

4 Fundamental Rights — General questions — Emergency situations.

Keywords of the alphabetical index:
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Military, intervention / Medical service, proteatié Medical establishment, protection / Medical
unit, protection / Ambulance, protection / Humarigta law, international / Geneva Convention,
Wounded and Sick in Armed Forces in the Field /r@liee/ Camouflage / Value, Jewish.

Headnotes:

International law provides protection for medicatablishments and units against attack by
combat forces. However, the Medical Service hasritite to full protection only when it is
engaged exclusively in the search for, collectitansport and treatment of the wounded or sick.
Humanitarian requirements must be balanced with damgers expected by fighters
camouflaged as medical teams.

Article 21 of the First Geneva Convention provities the protection of medical establishments
shall cease if they are being used to commit, fdetsheir humanitarian duties, acts harmful to
the enemy”, on the condition that “a due warning baen given, naming, in all appropriate
cases, a reasonable time limit and after such ngimas remained unheeded”.

Commitment to humanitarian rules is appropriateamy according to international law, but in
light of Israel’s values as a Jewish and democs#dite.

Summary:

The case involved a petition brought by the Phgsiifor Human Rights. The group argued that
the I.D.F. soldiers fired on Red Crescent ambukrmed wounded medical teams during
combat operations in the Palestinian Authority. TQwrt was requested to order the State to
explain the shooting and order that it be stopped.

The Court asked the State to inquire about themiensl The State responded only in part
because there was little time available and comiede inquiries difficult. It committed to
continue its inquiry. While the State agreed thats had been fired at a Palestinian ambulance,
it claimed that this action was triggered by thhadwour of the Palestinians, who in the past had
used ambulances to transfer explosives. However, State re-emphasised the I.D.F.’s
obligation to act in accordance with the internadiolaws regarding morality and utility. The
State claimed that combat forces had been andheerg instructed to act within those laws.

The focus of the case involved the right underrim@gonal law for the protection of those
involved in medical activities. The Court lookedAdicle 19 of the Geneva Convention for the
Amelioration of the Condition of the Wounded andkSn the Armed Forces in the Field, 12
August 1949 (hereinafter, “The First Geneva Conwveiit It forbids the attack on fixed
establishments and mobile medical units of the kwdBervice. This includes hospitals,
medical warehouses, evacuation points for the wediiathd sick, ambulances, etc.

The Court contrasted this with Articles 24 and 2#i¢h expands the protection to the Red
Cross and other similar societies) of the First&anConvention, which apply the right of the
Medical Services to protection only when it is eggghexclusively in the search for, collection,
transport and treatment of the wounded or sick,thedike. The Court further contrasts this to
Article 21 of the First Geneva Convention whichwpdes that these protections end if they are
being used to commit, “outside their humanitarianied, acts harmful to the enemy”, on
condition that “a due warning has been given, ngmimall appropriate cases, a reasonable time
limit and after such warning has remained unheeded”
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The Court ruled that Israeli forces must follow théernational humanitarian rules and the
values of a democratic and Jewish state regardiegtreatment of the wounded, ill, and
deceased. It instructed the 1.D.F to provide cdedrestructions to its forces to prevent, even in
severe situations, activities which are againstrites of humanitarian aid. This includes the
requirement to warn medical teams in a reasonatulefar time. But the Court also ruled that
according to international law, these humanitaneguirements must be balanced with the
dangers expected by the Palestinian fighters cdagad as medical teams. The Supreme Court
included in this balance, the extent to which theger is immediate and severe.

Cross-references:

- H.C. 2936/02;

- H.C. 2941/02;

- H.C. 2936/02.

Languages:

Hebrew, English (translation by the Court).

| SR-2001-3-011

a) Israel /b) Supreme Courtd) High Court of Justiced) 14-04-2002 £) H.C. 3114/02,

3115/02, 3116/02f) Mohammed Barakeh, M.K v. the Minister of Defengg /h).

Keywords of the Systematic Thesaurus:

2.1.1.4 Sourcesof Congtitutional Law — Categories — Written rules — International
instruments.

2.1.2.2 Sourcesof Congtitutional Law — Categories — Unwritten rules — General prin@ple
of law.

2.1.2.3 Sourcesof Congtitutional Law — Categories — Unwritten rules — Natural law.

4.6.2 Ingitutions — Executive bodies — Powers.

4.11.1 Ingtitutions— Armed forces, police forces and secret servicéemed forces.

4.18 I nstitutions — State of emergency and emergency powers.

5.1.4 Fundamental Rights — General questions — Emergency situations.

5.2.2 Fundamental Rights — Equality — Criteria of distinction.

5.3.1 Fundamental Rights — Civil and political rights — Right to dignity.

5.3.2 Fundamental Rights — Civil and political rights — Right to life.

Keywords of the alphabetical index:

Respect for the dead / Body location, evacuataemtification and burial / Combat / Red Cross.

Headnotes:

Responsibility for the location, identification,aauation and burial of bodies in areas of combat
during battle belongs to the army. This respongjitstems from international law.
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Location, identification and burial of bodies angportant humanitarian acts, which stem from
the principle of respect for the dead. The prirecigl respect for the dead — all dead - lies at the
base of Israel’'s values as a Jewish and demostate

Summary:

After terrorist attacks in Israel's cities, Isra@igaged in a military operation to prevent the

recurrence of these attacks. According to the médion provided by the Respondents, a

widespread terror infrastructure had developed,rgnuther places, in the city of Jenin and its

adjacent refugee camp. More than 23 suicide bonttaet€ome from that area, about one fourth
of all of the suicide bombings. Thus, the Israelebee Forces (1.D.F.) entered the Jenin refugee
camp as part of the operation.

As |.D.F. forces entered the refugee camp, thdgdatalut a general appeal to residents to leave
their houses; only days later did approximately 1@®ple leave the camp. In order to
apprehend the terrorists, weapons and explosives;.|forces began combat activity from
house to house, a technique adopted to preventiveasasualties to innocent civilians. A
skirmish developed, and 23 Israeli soldiers felbattle. According to the Respondents, after a
call was given to evacuate the houses, bulldozstsayed houses during the fighting, and some
Palestinians were killed.

Bodies of Palestinians remained in the camp. Whencamp was under control, a search for
bodies began, during which the explosive chargashaine Palestinians had scattered around
the refugee camp were neutralised and removedo thgetpoint when the petitions were served,
37 bodies had been found. 11 bodies had been gwento the Palestinian side. Twenty-six

bodies had not yet been evacuated.

As the operation was underway, two Knesset (padi@nmembers and two human rights
organisations brought three petitions against tirad°Minister, Minister of Defence, Chief of
the General Staff of the I.D.F. and other militaopnmanders. The Court was asked to order the
Respondents to refrain from locating and evacuatmegbodies of Palestinians in the Jenin
refugee camp, and from burying the bodies of tlietermined to be terrorists in a cemetery in
the Jordan Valley. The Petitioners requested dwation and collection of bodies be performed
by medical teams and the Red Cross, and that fangiypbers be allowed to bring their dead to
burial.

The Court’s point of departure was that in thewmstances of the case, the responsibility for
the location, identification, evacuation and bupélthe bodies belonged to the Respondents,
according to international law. In response to ¢hestion of the Court, the Respondents
declared their willingness to include represengativof the Red Cross, and to consider the
participation of a representative of the Red Craiscethe location and identification process.

The Court suggested that a representative of thite ®escent be included, subject to the

judgments of the military commanders. It was alsoeptable to the Respondents that the
process of identification, including standard plgoéphy and documentation, would include

local representatives. The Court instructed, apdPtititioners agreed, that these activities were
to be done as quickly as possible, with respedthi®rdead and while safeguarding the security
of the acting forces.

The Court ruled that after identification, buriabud begin. The Respondents agreed that burial
would be performed in a timely manner, by the Ralie® side. The Court commented that if
the Palestinian side does not perform burial imatetl, the possibility of bringing the bodies
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to immediate burial by the Respondents — in lighthe concern that such a situation would
compromise national security — would be weighede Tourt mentioned the agreed position
that such burial, if performed by the Respondemtsuld be done in an appropriate and
respectful way, while ensuring respect for the deeith no differentiation between located
bodies, or between bodies of armed terrorists alchns.

The Court ruled that there was no real argumentvdet the parties, as the location,
identification and burial of bodies are very impoit humanitarian acts; that these acts are
deduced from the principle of respect for the deadspect for all dead; and that these acts are
at the base of Israel’s values as a Jewish andatatitostate. In order to prevent rumours, the
Court saw it fitting to include Red Crescent repreatives during the location stage and
Palestinians during the identification stage, amat burial should be performed respectfully,
according to the religious customs, by local Paiests, all in as timely a manner as possible,
subject to the security situation in the field, amt¢he judgment of the Military Commander.

The Petitioners claimed that a massacre had bemmitted in Jenin, but the Respondents
disagreed most strongly, and the Court ruled thatRetitioners had not lifted the burden of
evidence. The Court ruled that in Jenin there whattle, in which many Israeli soldiers fell.
The army fought from house to house, not by bombimig the air, in order to prevent, to the
extent possible, civilian casualties. The Courtedothe Respondents’ claim that they have
nothing to hide, a position expressed by the préigragreement reached.

The Court viewed the understanding reached asatksiras it respects the living, and the dead,
and avoids rumours. The Court recorded the Resptsiddeclaration that the army is
constantly advised by the Chief Military Attorneyd emphasised that even during combat, the
law applying to combat must be upheld, and thanhakt be done in order to protect the civilian
population. The Court stated that it will take rasiion regarding the way the combat is being
managed, and that as long as the soldiers’ livesnadanger, these decisions will be made by
the commanders.

In light of the arrangement detailed above, it weseptable to all the parties before them that
the petitions be rejected.

Cross-references:

H.C. 2901/02, H.C. 2936/02, H.C. 2977/02, H.C. 3022
Languages:

Hebrew, English (translation by the Court).

| SR-2001-1-010

a) Israel /b) Supreme Courtd) High Court of Justiced) 03-07-2001 £) H.C. 9070/00 f)
Livnat v. Rubinstein §) Piskei Din Shel Beit Hamishpat Ha’Elion L’Yisrd@fficial Report),
55(4), 800 h).

Keywords of the Systematic Thesaurus:

1.1.4.2 Constitutional Justice — Constitutional jurisdiction — Relations with ethinstitutions
- Legislative bodies.
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1.3.4.5.2Constitutional Justice — Jurisdiction — Types of litigation — Electorasputes —
Parliamentary elections.

3.3 General Principles — Democracy.
3.4 General Principles — Separation of powers.
3.9 General Principles — Rule of law.

4.5.4 Ingitutions - Legislative bodies — Organisation.

4.9.7.3 Ingtitutions — Elections and instruments of direct democra&yetiminary
procedures — Registration of parties and candidates

5.3.41.1 Fundamental Rights — Civil and political rights — Electoral rightsRight to vote.

5.3.41.2 Fundamental Rights — Civil and political rights — Electoral rightsRight to stand fc
election.

Keywords of the alphabetical index:
Parliament, committee, hearing / Parliament, actidernal / Judicial restraint.
Headnotes:

In a constitutional democracy, parliamentary aciane subject to the rule of law, including
judicial review. Courts must be cautious in exaénggeview over internal parliamentary actions
and can review internal parliamentary actions ahljpey cause actual harm to the fabric of
demaocratic life.

Postponing a committee hearing on elections, whath the effect of making it difficult for a
political candidate to make plans to run for officed not constitute a harm to the fabric of
democratic life.

Summary:

A member of parliamenKnessetpetitioned the Supreme Court, acting as the HighrCof
Justice, to order the chairman of parliament’'s Gtt®n, Law and Justice Committee to
accelerate the date for committee hearings ovéeredift bills calling for new governmental
elections. The petitioner claimed that a delayha ltearings prevented her from competing for
her party’s candidacy for prime minister. The jpatier would only run for prime minister if
parliament approved a certain bill that had theeatffof barring a rival’'s candidacy. The
petitioner claimed that the delay in holding hegsinindermined her right to run for office and
the public’s right to vote.

The Court ruled that in a constitutional democrg@yliamentary actions are subject to the rule
of law, including judicial review. However, the &ts of parliament as the elected representative
of the people requires the Court to apply cautiod @estraint in exercising judicial review of
internal parliamentary actions. The scope of jadliceview over parliamentary action depends
on the nature of the action; courts exercise broadeial review over final acts of parliament,
like statutes, than they do over internal parliaiagnactivities, like the schedule for committee
hearings. Internal parliamentary activities argestttio judicial review only in exceptional cases
in which they cause actual harm to the fabric ohderatic life.

The Court held that postponing the committee hgasiauld not harm the fabric of democratic
life or the structural foundations of a democraéigime. The harm to the petitioner lay in the
lack of coordination between the parliamentary ingarand the petitioner's party’s internal
elections. The Court suggested that the solutiorthis case, is not judicial intervention but
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rather a change in the internal timetable of thetipeer's party. The Court dismissed the
petition.

Languages:
Hebrew.

| SR-2001-1-009

a) Israel /b) Supreme Courtd) High Court of Justiced) 18-06-2001 £) H.C. 1514/01 f) Gur
Aryeh v. Channel Two Television and Radio Authofity Piskei Din Shel Beit Hamishpat
Ha’Elion L’Yisrael (Official Report), 55(4), 267H).

Keywords of the Systematic Thesaurus:

3.3 General Principles — Democracy.

3.17 General Principles — Weighing of interests.

5.3.18 Fundamental Rights — Civil and political rights — Freedom of consaen

5.3.21 Fundamental Rights — Civil and political rights — Freedom of expressi

5.3.23 Fundamental Rights — Civil and political rights -Rights in respect of the audiovis
media and other means of mass communication.

5.3.24 Fundamental Rights — Civil and political rights — Right to informatio

Keywords of the alphabetical index:

Religion, practice, coercion / Religion, belief élgion, sensibility, respect / Media, television,
broadcasting / Tolerance, level.

Headnotes:

A corporation created by statute must exercisgisiretion in accordance with the principles of
Israeli public law. The protection of freedom ofesph takes priority over protections for
religious sensibilities unless the offence to relig sensibilities is nearly certain, actual, and
severe.

Broadcasting interviews with religious Jews on Sabbath is an offence to their religious
sensibilities, but it does not exceed the levabldrance that individuals are expected to endure
as the price of living in a pluralistic, democratiociety. Nor does it violate their right to
freedom of religion because it does not prevenimthieom fulfilling the customs or
commandments of their religion or from living aatiog to their religion.

Summary:

Four Orthodox Jews petitioned the Supreme Cotitihgias the High Court of Justice, to order
a quasi-public broadcasting corporation be predeftan airing, on the Sabbath, interviews
given by the petitioners. Orthodox Jewish law podkiJews from watching or broadcasting
television programmes on the Sabbath. The petitsoclaimed that the broadcast would offend
their religious sensibilities and violate theirhigo freedom of religion by forcing them to take
part in a Sabbath television broadcast.
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The petitioners were interviewed for a documenfdrny to be shown as part of a weekly
documentary programme created by a private tet@visompany and broadcast on Israel’'s
Channel Two Television and Radio Authority (the Rarity), a quasi-public corporation created
by statute. The Court found that there had beeagneement not to broadcast the programme on
the Sabbath. The petitioners claimed that suchdioes would force them to participate in the
desecration of the Sabbath, against their religioeigefs. The Authority claimed it had no
weekday time slot in which to broadcast the prognam

The Court noted that Israeli society is based dah Bewish and democratic values and protects
public sensibilities in general, and religious daitises in particular. A pluralistic, democratic
society cannot exist without mutual tolerance ofedse beliefs, including protections for
religious sensibilities. Against these protectisted several variations of the right to freedom
of speech. The Authority has a right to freedons#ech as both a speaker and a platform for
speech, the company that created the documentdrhamocumentary’s director and producer
have an artistic right of expression, and the putsis a right to know.

The Court ruled that as a corporation created byutst, the Authority must exercise its
discretion in accordance with principles of Isrgeiblic law.

The Court held that in balancing between protediimegpetitioners’ religious sensibilities and
defending the respondents’ freedom of speech, dreeaf speech takes precedence unless the
offence to religious sensibilities is nearly certaactual, and severe, such that it exceeds the
level of tolerance that holders of religious baliafe expected to endure as the price of living in
a pluralistic, democratic society. The Court fotimak while the offence to religious sensibilities
was certain, it was not severe enough to limitréspondents’ right to freedom of speech. The
Court suggested that religious Jews wishing to datbis kind of injury to their religious
sensibilities can condition their participationtelevision programmes on a guarantee that the
programme will not be broadcast on the Sabbath.

The Court also found that broadcasting the intersien the Sabbath would not violate the
petitioners’ right to freedom of religion. Freedarfnreligion protects the right to believe, to act
according to one’s beliefs, and not to be forceddibagainst one’s religious beliefs. It includes
the right to express oneself by dressing accordm@ne’s religious principles and other

freedoms that allow a person to express his/higioet identity. Broadcasting the interviews on
the Sabbath does not violate a person’s right ligioas beliefs, nor his/her freedom to act
according to them. The right to freedom of religisiviolated only when a person is prevented
from fulfilling the commandments of his/her religiand beliefs, or from living his/her life as a

religious person. The Court warned that unfettesgehnsion of the right to freedom of religion

would ultimately cheapen religious freedom and gmipdf its content.

The Court dismissed the petition and noted thatréspondents agreed to air the programme
with subtitles explaining that interviews with tpetitioners had been filmed on a weekday.

In a dissenting opinion, Justice Dalia Dorner hibldt airing the interviews on the Sabbath
violated the petitioners’ right to freedom of rébig. A rabbi consulted by the petitioners ruled
that participation in a television programme todied on the Sabbath would violate Jewish
law. The dissent found that it is up to individhalders of religious beliefs, not the Court, to
decide what constitutes a violation of religiousv.ldf petitioners believe that airing the
programme on a Saturday would implicate them indéesecration of the Sabbath, the dissent
held, such broadcast would violate the petitionegdit not to be forced to act against their
religious beliefs. The dissent also found that ngnthe injunction would only minimally
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infringe on the Authority’s freedom of speech bessathe Authority could air the programme
during the week. Therefore granting the injunctiasuld appropriately balance the petitioners’
right to religious freedom and the Authority’'s righ freedom of speech

Languages:
Hebrew.

| SR-2001-1-008

a) Israel /b) Supreme Courtd) Nine Judge Paneb) 12-04-2000 £) F.H. 7048/97 f) Plonim
v. Ministry of Security f) Piskei Din Shel Beit Hamishpat Ha’Elion L'Yisrg@fficial
Report), 54(1), 721H).

Keywords of the Systematic Thesaurus:

3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.

3.18 General Principles — General interest.

5.1.1.3 Fundamental Rights — General questions — Entitlement to rights — Fgorers.

514 Fundamental Rights — General questions — Emergency situations.

5.3.1 Fundamental Rights — Civil and political rights — Right to dignity.

5.3.5.1 Fundamental Rights — Civil and political rights — Individual liberty Deprivation o
liberty.

5.3.13.3. Fundamental Rights — Civil and political rights — Procedural safegisgrrights of
the defence and fair trial — Access to courtdabeas corpus

Keywords of the alphabetical index:

Detention, administrative, bargaining chip / Saldieissing in action, negotiations / National
security, threat.

Headnotes:

The principles of human dignity and freedom mandad¢ a person who does not pose a threat
to national security may not be placed in admiaiste detention for later use as a “bargaining
chip” in exchange for soldiers missing in actionpoisoners of war. Even if the principles of
human dignity and freedom did not so mandate tirecipte of proportionality would dictate
that the state demonstrate detention was likelgad to the release of soldiers and prisoners of
war.

Summary:

Between the years of 1984-1987, a number of Leleacigdians were detained and tried in a
court of law. Each was sentenced to prison foxadfinumber of years. After the Lebanese
prisoners had served their sentences in an Igpasbn, they were not released. Rather, the
Minister of Defence ordered that they be held imindstrative detention (“preventive

detention”). The reason for the prisoners’ detentias the negotiations between Israel and
various organisations suspected of holding Ismsalliliers missing in action and prisoners of
war, or suspected of having information regarding soldiers’ whereabouts. The prisoners
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themselves posed no threat to national security.sbte purpose for their detention was for use
as “bargaining chips” in the context of those nigians.

According to the 1979 Law of Emergency Powers (td&ias), when the country is in a state of

emergency, the Minister of Defence is authoriseldoid a person in administrative detention if

the Minister is convinced that “the interest ofioial security or public safety mandates that a
person be held in detention” (Article 1079.2 of tiasv of Emergency Powers (detentions)). The
detention may be for up to six months, after wticte it may be continuously extended for six

month periods. According to the 1979 Law of Emecgefowers, after 48 hours from the time

the person is detained and after every three maftbstention, the arrest warrant is reviewed
by the President of the District Court. His deaisiay be appealed to the Supreme Court.

In 1994, after the President of the District Coextended their administrative detention for

another six months, a number of Lebanese prisaugnsitted an appeal to the Supreme Court.
The prisoners argued that the law of emergency mod@es not give the Minister of Defence

the authority to place a person in administratiggedtion who does not himself pose any threat
and where the sole purpose of his detention idésee to use him as a “bargaining chip” during

negotiations.

The Supreme Court, sitting as a panel of threegsidgpjected the prisoners’ appeal by a vote of
2-1. The Court accepted the Minister of Defenc@sitmpn, by which the “interest of national
security” referred to in the second clause of tBé9lLaw of Emergency Powers included the
supreme interest of the return of prisoners of avat soldiers missing in action. Therefore, the
Minister of Defence is authorised to detain thedredse civilians in administrative detention.
The dissent argued that the authority granted Wwydl@es not include the detention of a person
who does not himself pose any threat where themmgose of his detention is to hold him as a
bargaining chip.

The prisoners submitted an application for a furtiearing. The case was heard by an extended
panel of nine judges. The Supreme Court reversedistrict Court’s judgment and its own
previous judgment. In a 6-3 vote, the Court heltt the Minister of Defence does not have the
authority to place a person in administrative detenvhen the person does not pose a threat to
national security and the sole purpose for hisrdiete is to use him as a “bargaining chip”. The
majority held that protecting human dignity andeftem and the proper balance between the
rights of citizens and national security, is suddt the law must be interpreted in such a way that
does not give the Minister of Defence the powepléce someone in administrative detention
when that person does not pose a threat to natgewlrity. Such an interpretation is also
required by international law. Moreover, the presah detention was illegal, even if the
Minister of Defence had the aforementioned autjofihe use of administrative detention was
not proportional because it was not based on seificevidence to prove that holding the
prisoners in administrative detention would leadhi® release of prisoners of war and soldiers
missing in action. On the basis of these two arguspethe Supreme Court held that the
prisoners must be released immediately.

The dissent held that the authority granted byttathe Minister of Defence includes the power
to place a person in administrative detention whesdnot himself pose a threat to national
security. This is because the “interest of naticealurity” referred to in the second clause of the
1979 Law of Emergency Powers includes the retumprisbners of war and soldiers missing in
action. As long as there was a chance that thenais of war and soldiers missing in action
might be returned, there is justification for halglithe prisoners in administrative detention.
Moreover, the dissent argued that the administatletention in this particular case was
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proportional because there was sufficient evidetacgrove that holding the prisoners in
administrative detention would lead to the releafsprisoners of war and soldiers missing in
action.

Languages:
Hebrew, English (translation by the Court).

| SR-2001-1-007

a) Israel /b) Supreme Courtd) Five Justice Panel) 08-03-2000 £) H.C. 6698/95 f)
Ka'adan v. Israel Land Authorityg) Piskei Din Shel Beit Hamishpat Ha’Elion L’Yisrael
(Official Report), 54(1), 258H).

Keywords of the Systematic Thesaurus:

3.13 General Principles — Legality.

5.1.1.2 Fundamental Rights — General questions — Entitlement to rights —z€itis of the
European Union and non-citizens with similar status

5.2.2.3 Fundamental Rights — Equality — Criteria of distinction — National ethnic origin.

5.2.2.6 Fundamental Rights — Equality — Criteria of distinction — Religion.

Keywords of the alphabetical index:
Land, allocation, principles / Discrimination, thiparty / Settlement, communal, establishment.
Headnotes:

The principle of equality prohibits the state fradtocating land directly to its citizens on the
basis of religion or nationality. The state may imolirectly discriminate against its citizens by
allocating land to a third party who will in turmstfibute it on the basis of religion or nationgalit

Summary:

The petitioners were an Arab couple who live infaab settlement. They sought to build a
home in Katzir, a communal settlement in the EromeRregion. This settlement was
established in 1982 by the Jewish Agency in coliadan with the Katzir Cooperative Society,
on state land that was allocated to the Jewish é&géna the Israel Land Authority) for such a
purpose. The Katzir Cooperative Society only accdptvish members. It refused to accept the
petitioners and permit them to build their homethe communal settlement of Katzir. The
petitioners claimed that the policy constitutedcdmination on the basis of religion or
nationality and that such discrimination is protadiby law with regard to state land.

The Court examined the question of whether thesatfto allow the petitioners to build their
home in Katzir constituted impermissible discrintioa. The Court’'s examination proceeded in
two stages. First, the Court examined whether tiite snay allocate land directly to its citizens
on the basis of religion or nationality. The ansugeno. As a general rule, the principle of
equality prohibits the state from distinguishingwen its citizens on the basis of religion or
nationality. The principle also applies to the edlion of state land. This conclusion is derived
both from the values of Israel as a democratie stad from the values of Israel as a Jewish
state. The Jewish character of the state does eratitplsrael to discriminate between its
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citizens. In Israel, Jews and non-Jews are citizdtis equal rights and responsibilities. The
state engages in impermissible discrimination eéris also willing to allocate state land for
the purpose of establishing an exclusively Arabesaent, as long as it permits a group of Jews,
without distinguishing characteristics, to estdbbs exclusively Jewish settlement on state land
(“separate is inherently unequal”).

Next, the Court examined whether the state mayatioland to the Jewish Agency knowing
that the Agency will only permit Jews to use thedlaThe answer is no. Where one may not
discriminate directly, one may not discriminateiiadtly. If the state, through its own actions,
may not discriminate on the basis of religion otiavality, it may not facilitate such
discrimination by a third party. It does not chamgatters that the third party is the Jewish
Agency. Even if the Jewish Agency may distinguisthween Jews and non-Jews, it may not do
so in the allocation of state land.

The Court limited its decision to the particulact&aof this case. The general issue of use of state
land for the purposes of settlement raises widgingnquestions. This case is not directed at
past allocations of state land.

The Court stated that there are different typeseiflements, for exampléibbutzim and
moshavimDifferent types of settlements give rise to aef@ problems. The Court did not take
a position with regard to these types of settleméedpecial circumstances, beyond the type of
settlement, may also be relevant. The decisiom@fQourt is the first step in a sensitive and
difficult journey. It is wise to proceed slowly amdutiously at every stage, according to the
circumstances of each case.

With regard to the relief requested by the petédrsnthe Court noted various social and legal
difficulties and ordered that the state was notmieed, by law, to allocate state land to the
Jewish Agency for the purpose of establishing tiraraunal settlement of Katzir on the basis of
discrimination between Jews and non-Jews. It wekduordered that the state must consider
the petitioners’ request to acquire land for thdwesein the settlement of Katzir for the purpose
of building their home. This consideration must limsed on the principle of equality, and
considering various relevant factors — includingsth factors affecting the Jewish Agency and
the current residents of Katzir. The state must edsisider the numerous legal issues. Based on
these considerations, the state must determine aatiberate speed whether to allow the
petitioners to make a home within the communalesetnt of Katzir.

President A. Barak filed an opinion in which JussicT. Or and I. Zamir joined. Justice M.
Cheshin concurred in the judgment and filed an iopinJustice Y. Kedmi dissented in the
judgment and filed an opinion.

Languages:

Hebrew, English (translation by the Court).

| SR-2001-1-006

a) Israel /b) Supreme Courtd) Nine Judge Paned) 06-09-1999 £) H.C. 5100/94, H.C.
4054/95, H.C. 6536/95, H.C. 5188/96, H.C. 7563rT,. 7628/97, H.C. 1043/99) Public

Committee Against Torture in Israel et. al. v. Sttt Israel et. al.d) Piskei Din Shel Beit
Hamishpat Ha'Elion L'Yisrae{Official Report), 53(4), 817H).
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Keywords of the Systematic Thesaurus:

3.9 General Principles — Rule of law.

3.13 General Principles — Legality.

3.16 General Principles — Proportionality.

4.11.2 Ingtitutions— Armed forces, police forces and secret sensdeslice forces.

4.11.3 Ingtitutions — Armed forces, police forces and secret sercBscret services.

5.1.3 Fundamental Rights — General questions — Limits and restrictions.

5.3.1 Fundamental Rights — Civil and political rights — Right to dignity.

5.3.3 Fundamental Rights — Civil and political rights — Prohibition of tante and inhuman
and degrading treatment.

Keywords of the alphabetical index:

Interrogation, methods / Suspect, physical presagenst / Necessity, defence / Terrorism,
fight.

Headnotes:

The authority which allows a state security or @lbfficer to conduct an investigation does not
allow for torture, cruel, inhuman or degrading tne@nt. The law does not sanction the use of
interrogation methods which infringe on the suspedignity for an inappropriate purpose or
beyond the necessary means.

The “necessity” defence in Article 34.11 of the &ebhaw does not constitute a basis for

allowing interrogation methods involving the usepbiysical pressure against a suspect. The
defence is available to an officer facing crimiobirges for the use of prohibited interrogation

methods. It does not authorise the infringemehiuohan rights.

The fact that an action does not constitute a cdiees not in itself authorise police or state
security officers to employ it in the course okEmmbgations.

Summary:

The petitioners brought suit before the SupremertCgaiiting as the High Court of Justice),
arguing that certain methods used by the GenerirBeService (“GSS”) - including shaking

a suspect, holding him in particular positionsddengthy period and sleep deprivation — are not
legal. An extended panel of nine judges unanimaastgpted their application and held that the
GSS is not authorised, according to the presetat gtahe law, to employ investigation methods
that involve the use of physical pressure agaissspect.

The Court held that GSS investigators are endowttdtihae same interrogation powers as police
investigators. The authority which allows the irtigegtor to conduct a fair investigation does not
allow him to torture a person, or to treat him irael, inhuman or degrading manner. The
Court recognised that, inherently, even a fair rroggtion is likely to cause the suspect
discomfort. The law does not, however, sanctiorugesof interrogation methods which infringe
upon the suspect’s dignity, for an inappropriatgppse, or beyond the necessary means. On this
basis the Court held that the GSS does not havautherity to “shake” a man, hold him in the
“Shabach” position, force him into a “frog crouchbsition and deprive him of sleep in a
manner other than that which is inherently requingthe interrogation.
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Additionally, the Court held that the “necessityéfeince, as it appears in Article 34.11 of the
Penal Law (which negates criminal liability in @t circumstances), cannot constitute a basis
for allowing GSS investigators to employ interregatmethods involving the use of physical
pressure against the suspect. A GSS investigatpr mavever, potentially avail himself of the
“necessity” defence, under circumstances providetth® law, if facing criminal charges for the
use of prohibited interrogation methods. The AggrGeneral may instruct himself with respect
to the circumstances under which charges will edbtought against GSS investigators, in light
of the materialisation of the conditions of “nedgssAt the same time, the “necessity” defence
does not constitute a basis for authorising thanggment of human rights. The mere fact that a
certain action does not constitute a criminal aféeloes not in itself authorise the GSS to
employ this method in the course of its interromadi

The judgment relates to the unique security probléaced by the State of Israel since its
founding and to the requirements for fighting tasmm. The Court highlights the difficulty
associated with deciding this matter. NeverthekBgesCourt must rule according to the law, and
the law does not endow GSS investigators with thieaaity to apply physical force. If the law,
as it stands today, requires amending, this issuferi the legislature (Knesset) to decide,
according to democratic principles and jurispru@efiderefore, the court held that the power to
enact rules and to act according to them requagislative authorisation, by legislation whose
object is the power to conduct interrogations. Witthe boundaries of this legislation, the
legislature may express its views on the socidlicat and political problems connected to
authorising the use of physical means in an ingation. Endowing GSS investigators with the
authority to apply physical force during the intgration of suspects, suspected of involvement
in hostile terrorist activities, thereby harminge thatter's dignity and liberty, raises basic
guestions of law and society, of ethics and polaryd of the rule of law and security. The
guestion of whether it is appropriate for Israesamction physical means in interrogations, and
the scope of these means is an issue that mustdided by the legislative branch. It is there
that various considerations must be weighed. thése that the required legislation may be
passed, provided, of course, that a law infringupgn the suspect's liberty is “befitting the
values of the state of Israel”, enacted for a prguepose, and to an extent no greater than is
required (Article 8 of the Basic Law concerning HamDignity and Liberty).

In a partly concurring opinion, Justice Y. Kedmpgasted the judgment be suspended for a
period of one year. During that year, the GSS ceufghloy exceptional methods in those rare
cases of “ticking time bombs”, on the conditionttleaplicit authorisation is given by the
Attorney General.

Languages:

Hebrew, English (translation by the Court).

| SR-2001-1-005

a) Israel /b) Supreme Courtd) High Court of Justiced) 13-04-1997 £) H.C. 50196/96 )
Horev v. The Minister of Transportatiogy Piskei Din Shel Beit Hamishpat Ha’Elion L'Yisrael
(Official Report), 41(4), lisrael Law Reportsh).

Keywords of the Systematic Thesaurus:

3.13 General Principles — Legality.
3.17 General Principles — Weighing of interests.
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3.18 General Principles — General interest.

3.20 General Principles — Reasonableness.

5.1.3 Fundamental Rights — General questions — Limits and restrictions.
5.3.6 Fundamental Rights — Civil and political rights — Freedom of movement
5.3.20 Fundamental Rights — Civil and political rights — Freedom of worship.

Keywords of the alphabetical index:

Religion, coercion / Religion, sensibility, protect / Road, closure during prayer times /
Tolerance, threshold.

Headnotes:

An administrative authority may take religious sbkitifes into account in deciding whether to
open or close roads to traffic, so long as suchsidenation does not amount to religious
coercion. Restricting human rights in order to @cbtreligious sensibilities may only be done
when the offence to sensibilities exceeds the sthokel of tolerance” that every individual in a
democratic society is expected to withstand. Freedbmovement may be restricted to protect
religious sensibilities only if the harm to relig® sensibilities is severe, grave, and serious, if
the probability that such harm will materialisengarly certain, and if such protection serves a
substantial social interest.

The harm to the religious sensibilities of ultrat@dox residents caused by vehicular traffic in
the heart of their neighbourhood on the Sabbatbesisthe level of tolerance that individuals in
a democratic society are expected to endure.

Summary:

A group of citizens, politicians, and political actvic organisations petitioned the Supreme
Court, acting as the High Court of Justice, to blac order by the Minister of Transportation to

close Bar-llan Street, a major Jerusalem roadetocular traffic during prayer times on the

Jewish Sabbath. The issue had sparked violenteddsttween ultra-Orthodox Jewish residents
of the area who claimed that the movement of meéticles on the Sabbath, in violation of

Orthodox Jewish law, offended their religious seilises, and secular residents, who claimed
the street’'s closure would infringe on their freedof movement. Numerous attempts at
compromise, including proposals by governmentalrodgtees, failed.

The Court held that the Transportation Ministry niale religious sensibilities into account in
exercising its administrative authority to open abose roads to traffic, so long as such
consideration does not amount to religious coerc8uth consideration is in accordance with
Israel’'s values as a Jewish and a democratic stltess that attained constitutional status with
the passage of the Basic Law, concerning Humaniigmd Freedom. Restricting human
rights, however, can be justified only when thenée to hurt feelings exceeds the “threshold of
tolerance” that every individual in a democraticisty is expected to withstand.

The Court held that freedom of movement may beicesti to protect religious sensibilities
only if the harm to religious feelings is severgwg, and serious, the probability that the harm
will materialise is nearly certain, such protectsgrves a substantial social interest, and the
extent of harm to freedom of movement does notexkdbat which is necessary to protect
religious sensibilities.
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The Court found that the harm to ultra-Orthodoxd@sts from vehicular traffic in the heart of
their neighbourhood on the Sabbath is severe, gsavious, and nearly certain. The prevention
of such harm is a proper public purpose. The Calsd found that closing the street to through
traffic during prayer times did not exceed the measecessary to protect religious sensibilities,
particularly as it would delay drivers forced tceusternate routes by less than two minutes.
Thus, the Court concluded, the Minister of Trangmn’s decision to close the street during
prayer times was a reasonable restriction on freegfomovement for drivers seeking to use it
as a through street. The reasonableness of susirelis subject to three conditions:

1. that alternate routes remain open on the Sabbath
2. that the street remain open on the Sabbathglodn-prayer times; and
3. that the street remain open to security and gegney vehicles even during prayer times.

If the violence were to continue, rendering theedtimpassable to cars even during non-prayer
times, the balance would be undermined, and Bardiieet would have to be re-opened to
traffic during the entire Sabbath.

The Court determined, however, that in deciding ctose the street, the Minister of
Transportation did not adequately consider the :i@decular residents living near the street
who depend on the road to reach their homes. Tdrerghe Court quashed the Minister’s order
closing the street during prayer times until thenister addressed the plight of secular residents
and their guests who would not be able to readhlibenes during the closures.

Two justices concurred in the decision, three gestiheld that the street should be open during
the entire Sabbath and one justice held that itldHze closed during the entire Sabbath.

Concurring, Justice S. Levin noted that the Cow$ wot asked to decide what arrangement it
would choose but rather whether the decision rehtlyethe current Transportation Minister
was a reasonable exercise of administrative disarelustice E. Mazza noted that closing the
street during prayer times depended on the aviityabf alternative routes, and that if those
routes were to be closed, too, it would have toebepened.

Dissenting, Justice T. Or held that in determintngffic arrangements, the Minister of
Transportation must give primary consideration &gilitating traffic, and only secondary
consideration to general interests like the prarcof religious sensibilities. The offence to
religious sensibilities created by vehicular t@ffin the Sabbath does not exceed the level of
tolerance that ultra-Orthodox residents are exdettieendure. The street should remain open
during the entire Sabbath to avoid violating thghtito freedom of movement. Justice M.
Cheshin held that the Transportation Minister ededehis authority. An administrative body
cannot give religious considerations primary statumaking a decision unless authorised to do
so by parliament. In addition, closing the strembants to confiscating public property, which
also requires statutory authorisation. Furthermtire, Transportation Minister interfered with
the independence of the Traffic Administrator byogding his authority over street closures,
rendering the decision to close the street invdlidtice D. Dorner held that parliament has the
authority to restrict human rights in consideratafreligious sensibilities, but administrative
bodies may do so only if explicitly authorised. Theansportation Minister acted without
authorisation, in a random response to violence ddcision should therefore be quashed.
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In a separate dissenting opinion, Justice T. T@let that a counter-petition requesting closure
of the street during the entire Sabbath should Heeen accepted. Closing the street on the
Sabbath did not violate the right to freedom of erment, but rather caused a minor
inconvenience to secular residents, in contrashdoreligious residents’ right to the Sabbath,
which is nearly absolute. Closing the street dupnayer times did not unreasonably burden
secular residents of the area, who could drivees homes during non-prayer times.

Languages:
Hebrew, English (translation by the Court).

| SR-2001-1-004

a) Israel /b) Supreme Courtd) Three Judge Panetl) 10-04-1995 £) H.C. 1074/93f)
Attorney General et. al. v. National Labour Coarferusalem et. algj Piskei Din Shel Beit
Hamishpat Ha'Elion L’Yisrae{Official Report), 49(2), 485H).

Keywords of the Systematic Thesaurus:

3.3 General Principles — Democracy.

5.3.21 Fundamental Rights — Civil and political rights — Freedom of expressi

5.3.28 Fundamental Rights — Civil and political rights — Freedom of assembly

5.4.10 Fundamental Rights— Economic, social and cultural rights — Righstoke.

5.4.17 Fundamental Rights — Economic, social and cultural rightRight to just and dece
working conditions.

Keywords of the alphabetical index:
Strike, political / Strike, economic.
Headnotes:

The right to strike is a fundamental principle smakli law and is entrenched in the Basic Law,
concerning Human Dignity and Liberty. However, pyrpolitical strikes are illegal while
economic strikes are legal.

In between purely political and purely economidkss is an additional form of workers’
protest, primarily directed at the Sovereign pokeown as a “quasi-political strike”. The
“quasi-political strike” relies heavily on the damant purpose test, as the employees are striking
over a matter that is not directly connected tar twerk conditions in a narrow sense, but affects
them directly nonetheless. The “quasi-politicalkstr confers the right to engage in a short
protest strike only.

Summary:
A strike by employees of the Bezeq phone comparsydiracted at a pending amendment to the
telecommunications law which sought to open thaelsreconomy to competition and

privatisation.

The question is whether the work sanctions undentdly the employees in this case should be
deemed a “strike”, within the definition of thisrie under labour law. The right to strike is
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securely enshrined in the Israeli legal systemismebw incorporated in Sections 1, 2 and 4 of
the Basic Law, concerning Human Dignity and LibeHpwever, a distinction has traditionally
been made between economic strikes which are aamnee employer and deemed to be legal
and a purely political strike which is aimed at Bwvereign and are illegal. These two polarised
forms of strike are joined by an additional formvadrkers’ protest, known as a quasi-political
strike, which is primarily directed at the Soverepwer.

An economic strike is generally directed at an e@ygl seeking to impair the rights of its
workers, or who refuses to improve their workingaitions. Such a strike may also be directed
at the Sovereign when the latter acts in the cgpatan employer, or uses its sovereign powers
to intervene in order to change existing employapleyee arrangements, or to prevent such
agreements from being reached.

At the other end of the spectrum lies the purdipalistrike, directed at the Sovereign, not in its
capacity as employer, but as the body responsiblgetermining overall economic policy. Such
a strike is deemed illegitimate since it seeksigeumine the sovereign’s ability to set economic
policy and apply broad public welfare consideratidnstead force is applied to get it to submit
to the particular demands of the employees. Thia ®rike designed to interfere with the
legitimate legislative process and is illegal.

Finally, a quasi-political strike is situated a¢ tmid-point between these two extremes. In these
cases, the test of the “dominant purpose” beconmesasingly important. If it is determined that
the dominant purpose of the strike concerns thdames’ rights, even a strike directed at the
Sovereign shall be deemed a “quasi-political strikéis confers the right to engage in a short
protest strike only.

In the present case, the strike is not economi@tare. If the employees wish to benefit from
the protections conferred on economic strikes theay the burden of persuading the Court that
the policy according to which different fields gldcommunication will be open to competition,
as proposed in the Government Bill, is liable tectiy harm them and their working conditions
in the narrow sense. No convincing evidence tlsdtioing Bezeq's monopoly may cause direct
and immediate harm to Bezeq employees was preséltiad, this strike is at most a “quasi-
political” strike, which may only continue for asgtduration.

Justice M. Cheshin concurred but expressed twouasans. First, the traditional dichotomy
that classifies the strike as either an “econortnikeS, understood within the narrow confines of
the employer-employee relationship, and the “malitstrike” is increasingly falling into disuse.
We are in a period of transition. It is suggestet the Court adopt the terminology of “quasi-
political” strike which appears to be appropriateaanodel for this case. This having been said,
it is best to refrain from adopting a single maelall cases. In this case, the strike exceeds the
scope of a strike that may be recognised as leginit would harm the democratic character of
the state. While the right to strike is one of therished pillars of the Israeli legal systemsit i
not self-evident that the freedom to strike is ¢t from “human dignity”, enshrined in the
Basic Law, concerning Human Dignity and Libertystite Ts. A. Tal concurred but also
emphasised that this strike would harm the demiocchtaracter of the state. He left open the
issue of whether the right to strike is entrendhettie Basic Law.

Languages:

Hebrew, English (translation by the Court).
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| SR-2001-1-003

a) Israel /b) Supreme Courtd) Civil Appeals /d) 24-11-1993 £) C.A. 506/88 f) Shefer v.
The State of Israelg) Piskei Din Shel Beit Hamishpat Ha’Elion L’Yisrgéfficial Report),
48(1), 87;Israel Law Reportd, 157 (2001) h).

Keywords of the Systematic Thesaurus:

3.12 General Principles — Clarity and precision of legal provisions.

3.17 General Principles — Weighing of interests.

5.3.1 Fundamental Rights — Civil and political rights — Right to dignity.

5.3.2  Fundamental Rights — Civil and political rights — Right to life.

5.3.4.1 Fundamental Rights — Civil and political rights — Right to physicaha
psychological integrity — Scientific and medicaatment and
experiments.

5.3.5 Fundamental Rights — Civil and political rights — Individual liberty.

5.3.44 Fundamental Rights— Civil and political rights — Rights of the child

Keywords of the alphabetical index:

Euthanasia / Right to die / Pain, prevention / aicassisted, crime / Intent, presumed, doctrine
/ Medical treatment, refusal.

Headnotes:

In ruling on issues like euthanasia, Israeli coomsst synthesise demaocratic values of personal
autonomy and individual freedom with Jewish valothe sanctity of human life.

Life cannot be assessed by only considering itditguar expected length. The interest in
preventing pain and suffering, and the patient'shes are also relevant considerations.
However, a right to die may become an obligatiodi& if terminally ill patients feel pressured
to refuse treatment in order to spare their redgtpain or expense.

A person’s right to ownership over her body is subient to the state’s interest in protecting
human life. Interfering in the life of a child wi®in a vegetative state but is not in pain and is
able to cry when uncomfortable would contradictvhkeies of a Jewish and democratic state.

Summary:

A minor child, via her mother, petitioned the TeliwYaffa District Court for a declaratory
judgment allowing the child to refuse to accept ic@dreatment for neurological degeneration
caused by Tay Sachs disease, a genetic diseagdlshettildren by the age of three. On appeal,
the Supreme Court affirmed the District Court juégrirefusing the request.

The Supreme Court based its decision on the Baaie, Iconcerning Human Dignity and
Freedom, which protects both human life and humgnitg as supreme values. Those values
must be interpreted according to the values ofthte of Israel as a Jewish and a democratic
state. After an extensive survey of Jewish rabhimdlings on medical treatment for terminally
ill patients, the Court established that Jewishpaig primary importance on the sanctity of life.
This is the point of departure in Jewish law fascdissing euthanasia. Under Jewish law, life
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cannot be assessed only by considering its qualigxpected length. The interest in preventing
pain and suffering and the patient’s wishes camladsconsidered.

In contrast, democratic values put a priority orspeal autonomy and individual freedom, to be
balanced by the state’s interest in preserving Inuiifa and the integrity of the medical
profession, and the pain and suffering of the patiehe Court held that the synthesis between
these Jewish and democratic values forbids actitleasasia — actions intended to hasten a
patient’s death. Further, these combined values gg@ople the right to cling to life so long as it
has any value whatsoever. The Court noted thghé to die may become an obligation to die,
if terminally ill patients feel pressured to refuseatment in order to spare relatives pain or
expense.

Under Israeli penal law, murder and assisted seicice among the most severe crimes,
suggesting that a person’s ownership over her l®dgubservient to the state’s interest in

protecting the sanctity of life. The Court notedtthsraeli precedent has refused to recognise
mercy killing as valid under Israeli law (D.C. (T)A555/75 State of Israel v. Hellman

The Court held that while Israel’'s Capacity Lawagises the doctrine of “presumed intent” in
allowing parents to make decisions on behalf af théor children, in applying that doctrine to
parental refusal of medical treatment on behalhefr children, courts run the risk that such
decision will reflect the wish of the child’'s relas, not the child herself. Furthermore, the
Capacity Law’s presumption that one parent agredls the actions of another unless the
contrary has been shown does not apply to suctefalfalecision as the right to refuse medical
treatment. For issues that serious, the clear mpi€s agreement of both parents is necessary.
In any event, in this case the presumption of aarniseovercome by the behaviour of the father,
who did not appear before the Court but who visitexichild daily and told the child’s doctor
that he still hoped his daughter’s condition wauoigrove.

The child was terminally ill and in a vegetativatstbut was able to cry out when uncomfortable
and was not in pain. In such a condition, the &hittignity was preserved, such that the sole
determining value was the sanctity of her lifehaligh it was terminal. Encroachment on that
life would contradict the values of a Jewish anthderatic state. For these reasons, the Court
dismissed the petition.

In a concurring opinion, Justice H. Ariel said tmaprinciple, a terminally ill person, including a
minor, can petition the court to refuse futile noadlitreatment in order to spare herself pain,
suffering or degradation. Relatives or friends akso petition the court on behalf of the patient.
The Capacity Law does not prevent one parent frequasting the right to refuse medical
treatment on behalf of a minor, although the cansghoth parents is required. The legislature
should create clear and detailed criteria outlirtimg circumstances under which a person can
refuse medical treatment.

Languages:

Hebrew, English (translation by the Court).
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a) Israel /b) Supreme Courtd) High Court of Justiced) 25-08-1993 £) H.C. 4481/91 1)

Bargil v. The Government of Israeg)) Piskei Din Shel Beit Hamishpat Ha’Elion L’Yisrael
(Official Report), 47(4), 21Qsrael Law Reportd, 141 (2001) h).
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Keywords of the Systematic Thesaurus:

1.3.2.3 Congtitutional Justice — Jurisdiction — Type of review — Abstract review.

1.4.9.2 Constitutional Justice — Procedure — Parties — Interest.

2.1.1.4 Sourcesof Congtitutional Law — Categories — Written rules — International
instruments.

3.4 General Principles — Separation of powers.

4.5.2 Ingtitutions — Legislative bodies — Powers.

4.6.2 Ingtitutions — Executive bodies — Powers.

Keywords of the alphabetical index:
Political question, review / Justiciability / Issutminant character.
Headnotes:

A petition challenging the government’'s settlempalicies in the occupied territories is not
justiciable because it does not present a condrspeite. The issue is a political question, and
considering it would violate the principle of segt#on of powers.

The Court will not hear abstract political argunsemiit rather only defined and specific disputes
and conflicts.

In determining whether an issue is justiciable, @wrt should decide whether the dominant
character of the issue in dispute is legal or igalit

Summary:

Peace activists petitioned the Supreme Court, gaetinthe High Court of Justice, to issue an
injunction barring the state from using public aehsi-public funds to construct buildings,
roads and other types of infrastructure in teng®rheld by the Israeli army by virtue of
belligerent occupation, except for infrastructueedted for security reasons.

The petitioners alleged that settlement activitihim occupied territories, other than that required
for security, violates:

1. international law, particularly the Geneva Cartien Relating to the Protection of Civilian
Persons in Time of War 1949 and the Hague ConwemR&specting Laws and Customs of
War on Land 1907, which prohibit transferring aail populations to occupied land and
establishing a new public order in occupied land;

2. lIsraeli administrative law prohibiting adminative activity that is tainted with an improper
purpose; and

3. lIsraeli constitutional law, because settlemetivity negates Israel’s fundamental principles
as a state guided by norms of equality and demypcrac

The Court dismissed the petition as not justicidblethree reasons: First, considering the
petition would violate the principle of the sepamatof powers by deciding issues that are under
the authority of the executive and legislative bhas of government. Second, the petition does
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not present a concrete dispute, but rather attacgeneral governmental policy. Third, the
dominant character of the issue is political.

The Court held that it will not hear abstract pcdit arguments but rather only defined and
specific disputes or conflicts. The Court cannokentareign policy decisions, but it can rule on
which branch of government should decide the isbueletermining justiciability, the Court
should decide whether the dominant character abthee in dispute is legal or political.

In partly concurring opinions, Justice E. Goldbkejd that while the petitioners have standing
to address the issue, the Court must defer to dhigcpl process, which is better equipped to
decide the issue in dispute. Ruling on the petitimuld shake the public’s confidence in the
impartiality of the judiciary. Justice T. Or heluht a petition that fails to address a specifiofet
facts and circumstances is not justiciable.

Languages:

Hebrew, English (translation by the Court).

| SR-2001-1-001

a) Israel /b) Supreme Courtd) High Court of Justiced) 23-03-1993 £) H.C. 6163/92 1)
Eizenberg v. Minister of Construction and HousiigyPiskei Din Shel Beit Hamishpat
Ha’Elion L’Yisrael (Official Report), 47(2), 229srael Law Reportd, 11 (2001) h).

Keywords of the Systematic Thesaurus:

1.1.4.4 Congtitutional Justice — Constitutional jurisdiction — Relations with ethinstitutions
— Courts.

1.3.5.13 Congtitutional Justice — Jurisdiction — The subject of review — Admingdive acts.

3.9 General Principles — Rule of law.

3.17 General Principles — Weighing of interests.

3.20 General Principles — Reasonableness.

4.4.1.3 Ingtitutions — Head of State — Powers — Relations with judib@dies.

4.6.4.1 Ingtitutions — Executive bodies — Composition — Appointmentnambers.

4.6.9.2 Ingtitutions — Executive bodies — The civil service — Reasangkclusion.

Keywords of the alphabetical index:

Public service, public trust / President, pardddffender, rehabilitation, duty / Offender, re-
integration / Evidence, administrative, principleJurisdiction, concurrent / Civil servant,
criminal record.

Headnotes:

In considering a person’s criminal past as a baoutdic service appointment, the government
must consider the need to rehabilitate offendetdshafp re-integrate them into society as well as

the importance of public trust in the public seevic

It would be unreasonable to appoint a candidate kdscommitted criminal offences under
grave circumstances to a senior office in the pugarvice.
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The principle of “administrative evidence” allowsetgovernment to infer a criminal past based
on proof upon which any reasonable person woule aked. A presidential pardon does not
preclude the government from considering a cangislairiminal past for purposes of public
service appointments.

Summary:

Two citizens petitioned the Supreme Court, sitasgthe High Court of Justice, against the
nomination of Y. G. (the respondent) to the positad Director General of the Ministry of
Construction and Housing. They claimed that theegawient illegally exercised its discretion in
appointing the respondent to the post, in lightftdnces he committed in the past.

As a General Security Services (GSS) agent, th@oneent was involved in an incident in
which two Palestinian hijackers of a civilian busres captured alive but later shot to death,
while in custody, by GSS agents. The respondentalgsinvolved in covering up the role of
the GSS in the deaths. He received a presideratrdbp for his role in the case. In a separate
incident, the respondent headed a GSS interrogi#n whose members used illegal methods
to interrogate a prisoner suspected of treasonalsie committed perjury before a military
tribunal that convicted the prisoner. A commisdioat studied the incident recommended that
the perpetrators not be indicted, in part becaidgeeodamage it would cause the GSS. The
respondent was not tried for his involvement initiogdent.

The Court rejected claims by the respondent thatQistrict Labour Court had exclusive
jurisdiction over the petition, holding that thegHiCourt of Justice had concurrent jurisdiction
over the petition. Section 15.c of the Basic Lasnaerning the Judiciary, gives the High Court
broad jurisdiction to review the legality, correets, and reasonableness of actions by public
authorities. The fact that the Labour Court waggispecific jurisdiction over claims involving
hiring does not derogate from the jurisdiction leé High Court over those issues. The High
Court retains discretionary authority to hear cageh as this in exceptional circumstances in
which its intervention is warranted. The outcometto$ case, the Court held, raises a legal
problem of first instance with profound ramificatgfor the rule of law and public confidence
in the state. Thus, the Court decided to hear ¢tiegn.

The Court held that while there is no statutorynmdwarring the government from appointing a
candidate with a criminal past, it must consider ¢thminal past in making an appointment. In
considering a person’s criminal past as a bar digservice appointment, the government must
consider the need to rehabilitate offenders angl teelntegrate them into society as well as the
importance of public trust in the public servideshould consider the nature and severity of the
offence, whether it was committed for personal gainn service to the state, the age of the
offender at the time of the offence, whether thferafer expresses regret, the amount of time
that has passed since the offence, the natureegpdhition for which the offender is being
considered, and whether other candidates coulkthdéilsame position.

Reasonableness lies at the essence of the ruavoftl requires a governmental authority to
exercise discretion to find the appropriate balaroeng the values, principles and interests of a
democratic society. The government’s elevated iposits the state’s executive branch does not
empower it to act unreasonably. If the governmeaken an unreasonable decision, the Court
must invalidate it.

The Court held that it would be unreasonable tooeppa candidate who has committed
offences under grave circumstances to a senioigsdlvice office. Such a candidate would not
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set a good example for subordinates, would havard time meeting the basic standards
demanded of every public servant, and would nofeptantegrity and trust to the public at

large. Although the respondent was not convicted ofime, “the principle of administrative

evidence” allows the government, for the purposeslexiding an appointment, to infer a

criminal past using proof upon which any reasongg@eson would have relied for drawing

conclusions. A presidential pardon does not precltree government from considering the
respondent’s criminal past.

The Court held that the respondent’s past offercpsrjury, obstructing legal procedures, and
violating individual liberty — undermined the bagiundations of the social structure and of the
judicial or quasi-judicial institution’s ability talo justice. The 11 years that passed since the
respondent’s last offence were insufficient to likalwounds caused by those incidents. Other
candidates could fill the position. The Court tiiere found the government’s appointment of
the respondent to be manifestly unreasonable, &sled to properly balance the relevant
considerations. The government failed to accorddbreect weight to the damage that the
respondent’s appointment would cause to the pabligice.

The Court issued an order barring the appointment.
Languages:

Hebrew, English (translation by the Court).



