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Preliminary Report on the Composition of Constitutional Courts

At its 23rd plenary meeting (May 1995), the Ven@emmission decided to undertake a study
on the composition of Constitutional Courts. Thepgose of the study is to identify - beyond a
simple description of rules governing compositidhe techniques employed by constitutional
laws to ensure and maintain the representationbatahce of different political and legal
tendencies within constitutional courts. At itstt2%lenary meeting (November 1995), the
Commission adopted a first version of the Quesaoenon the Composition of Constitutional
Courts CDL (95) 15. Given the fact that some damestinvolved an evaluation of the
established practice, it was decided that the gumestire would be directed to the members of
the Commission rather than to the liaison offiGrghe various constitutional courts. A final
version of the questionnaire was prepared in M&@861@DL-JU (96) 5) and sent out to the
members of the Commission.

On the basis of information available from the Doemtation Centre on Constitutional Justice,
and with the assistance of liaison officers and @@sion members, the Secretariat had
prepared a preliminary information note in the fasfrsynoptic tables on the composition of
constitutional courts (CDL-JU (96) 8). The infortioa presented in the tables relates to the
appointment of constitutional judges, eligibilityteria, term of office, incompatible concurrent
offices, and dismissal. This information was to dupplemented by the responses to the
guestionnaire.

It was acknowledged that a comparative analysteefnformation provided would only serve
a limited purpose if the powers exercised by th@wua courts differ. As a consequence, this
report distinguishes between constitutional coprtper from superior courts which exercise
ordinary jurisdiction. Basic differences in comjios may generally be observed between
these two types of court.

Although the questionnaires received sd ¢r no yet allow for an overall picture, especialy
several of the ‘older constitutional courts aret n@t covered, some trends may be
distinguished:

! These are Albanigirgentina, Armenia, BulgariaCanada, Finland, France, Germanyreland,
Japan, Latvia, Lithuania, "The Former Yugoslav Repuldfdvacedonia“Norway, Portugal, Romania,
Russia, Slovakiewitzerland, Turkey, see document CDL-JU (97) 4.

? The above report is based almost entirely on #spanses to the Questionnaire on the
Composition of Constitutional Courts. The degréaletail provided varied greatly from answer to
answer. In some cases, information beyond theesobghe questions was volunteered, which the
Secretariat found relevant and included in its eyrvTherefore, it may well be that a phenomenon or
tendency actually applies to more countries thgpeapin the lists provided, but that the necessary
information had not been supplied for the missiagndry to be included. The Secretariat has tred t
avoid such omissions as far as possible and aslksotitributors to inform the Secretariat of anyosesr
omissions which may appear from the text of theroentary above or of the Table on the Composition
of Constitutional Courts (CDL-JU (97) 9).



Eligibility for appointment as a constitutional judge

As expected, several answers differ according tcetdr the court in question is a
Constitutional Court proper or a Supreme Court@sgginter alia constitutional jurisdiction.
This is particularly true for the appointment regments, whereby Supreme Courts are always
made up of lawyersA¢gentina, Canada, Ireland, Japan, Norway).> A minor exception is the
Finnish Supreme Court, in which generals or engineers ammbers of the Court in cases
concerning court martials or water rights and patases respectively. Another exception is
Switzerland's Federal Court (being the final stage of appealofdinary jurisdiction), which
does not require its judges to have had a legalatm. However, only on rare occasions will
a judge not be a lawyer.

The general preference for lawyers may be obseirvadany Constitutional Courts as well

(Albania, Bulgaria, Germany, Latvia, Lithuania, ®gal, Romania, Russia, Slovakia, "The
Former Yugoslav Republic of Macedonia™). At leastme Constitutional Courts, however,

expressly allow for non-lawyers to become membétee Court in order to take political and

social issues into account (Armenia, France, Tyrkdy practice, however, these courts are
largely made up of lawyers.

Where legal qualifications are required, the kinfl experience expected varies from

long-standing service in the judiciary (Albania)earperience in any kind of legal profession
(Argentina, Bulgaria,Canada, Finland, Latvia, LithuaniaNorway, Romania, Russia, Slovakia,

"The Former Yugoslav Republic of Macedonia"). Sarpantries have a quota of recruitment
from the judiciary (Germany, Portugal), or a regment that the candidate have either judicial
experience or legal professional experience, wiyeteb years of experience required are
generally fewer for judges than for other lawyédrd é&nd, Japan).

Evaluation of the eligibility requirements

On the whole, the eligibility requirements for ctitugional judges were seen as appropriate and
effective (Albania, BulgariaCanada, Finland, France,Ireland, Japan, Lithuania, Romania,
Slovakia,Switzerland). Only in Armenia, Bulgarfsand Russia was general dissatisfaction with
the system voiced.

* The names of countries which do not have Conistitat Courts are shown itelics in order to
highlight this jurisdictional difference within avwgn group of countries to which a phenomenon appli

* Differing opinions were provided by the two Buigea contributors on this point.
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Appointing authorities

It is very often the case that Parliament and tresi®ent each have the right to nominate a
certain number of judges (Albania, Armenia, Bulgafrrance, Latvia, Lithuania, Romania,
Russia, "The Former Yugoslav Republic of Macedgnid#t times the appointments are made
exclusively by the Executive branc@eghada, Finland, Ireland, Norway, Turkey), though the
decisions will often involve a consultation of atlagthorities. Sometimes the appointments are
made pursuant to an agreement between the Exearitvd egislative branche#r@entina,
Slovakia). And some judges are nominated by thertGtself or a Board made up of higher
courts (Bulgaria, Lithuania, Portugal). In Portiidar example, ten out of thirteen judges are
elected by Parliament with a two-thirds majorityheseas the three remaining judges are co-
opted by the first ten judges. This constituteel@ment of self-completion by the Court. In
some cases it is only one or both of the chambieRadiament which are involved in the
selection (Germanylapan, Latvia, Snitzerland), but other authorities will often play a part by
supplying Parliament with their nominations.

Aims of appointment procedure

One of the primary aims of the appointment procedsiroften to ensure the independence of
the Court from political influences (AlbaniArgentina, Bulgaria,Canada, Lithuania,Norway,
Portugal, Russicwitzerland, "The Former Yugoslav Republic of Macedonia”, Tayk despite
the fact that political institutions may have theyer to make nominations and appointments.
A similar aim is pursued in striving towards a Ioaka of political and legal tendencies within
the Court (Bulgaria, Portugal, Roman&itzerland). In the case of Slovakia's and Lithuania's
Constitutional Courts, this aim was only recognisetirectly from the appointment procedure.
Court composition in other countries, howevenas (at least nogxplicitly) geared towards a
political or legal balance (Albanidrgentina, Finland, France, Germanyreland, Japan,
Latvia, Norway, Russia,Switzerland, Turkey). Those countries whiakxpressy deny the
relevance of political influences to the aims @& #ppointment procedur@rgentina, Canada,
Finland, France|reland, Japan, Norway, Russia) for the most part represent the Supreooet C
variety. A fair balance between the executive dralégislature can be pursued by giving the
latter a slight preponderance in the number ofggdghas to nominate (Armenia).

Evaluation of the appointment procedure

Contributors' appraisals of the appointment procegiere mainly positive (Armenia, Bulgaria,
Canada, Finland, Germany, Japan, Lithuania, Portugal, Romania, Russia, Slovakia,
Switzerland, "The Former Yugoslav Republic of Macedonia"), revhough the balance
achieved was not necessarily perceived to be aiprad legislative intent (Germany). On the
other hand, some contributors identified a powdvalance (Albania, Bulgarig particularly in

® The opinions of the two contributors from Bulgaria differed on this point.
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the event of an over-representation of a party iwithe group of nominating authorities
(France). TheNorwegian government has recently appointed a commissioantlyse the
problems inherent in the appointment procedure.

Representation of minority groups

The representation of minority groups on the besegms not to be a common goal. This may
depend upon a number of factors, such as the sistatus of these groups in the country in
question. Several contributors stated that milesrido not present a problem or that their
discrimination is prevented by other means; theegfao provision is made for their
representationfgentina, Armenia, Bulgaria, France, Slovakia).

Linguistic differences form the principal exceptitm this trend. Switzerland and Canada,
being countries which have more than one offi@aguage, cater for linguistic differences
jure. In the case dBwitzerland, the proportionate representation of linguistitedences must
be by native speakers. Apart from this legal nesment, the judges witle facto have a passive
knowledge of the other two official languages.Finland, ade facto representation of Swedish
and Finnish linguistic groups is strived for.

Apart from the requirement th@anada's Supreme Court judges be largely bilingual, timesst
also represent a mixture of common law and cival ¢bntinental) law jurisdictions (this
combination is particularly significance for priedaw). Three judges must come from Quebec
and be of civil law training, whereas the remainthgidges must have a common law training.
De facto the representation is also of the various prodntee common law quota being
distributed among Ontario (3 judges), the Westeavipces (2 judges) and the Eastern coastal
provinces (1 judge). In Russia, too, 2 of thgues belong to constituent nations other than
Russian.

De facto ethnic minority representation on the Court waso abbserved in "The Former
Yugoslav Republic of Macedonia” (3 out of 9 judgas)l Lithuania (1 out of 9 judges).

The representation of women on the Court is alsahy®f note. Although they do not form a
minority group, several contributors mention womanthis context for obvious reasons.
Although no female quota was observed as a legalirement, ade facto representation of
women on the Court was observed in the case ofAlarand Lithuania (each having 1 female
judge out of 9), Germany (5 female judges out 9f R6gender balance is also strived for in
Finland, though the lack of experienced female candidaiesents a problem.

The de facto representations outlined above are arguably the meduct of the differences
themselves, rather than of an effort to afford darfmed and truly representative Court
composition. This point was made by the Frenchritmror, who, in particular, commented on
the French Constitutional Council's tradition ofving at least one protestant on the bench,
adding that such group representations surely imbp&hance and not design (the Romanian
contributor echoed this view). Ineland there is also the practice of ensuring the preseic
one non-Catholic on the Supreme Court, and in Geynaade facto Protestant and Catholic
balance is traditionally achieved.



Appointment of the President of the Court

Two main modes of selection of the President oefChistice of the Court may generally be
observed. On the one hand, there is the interldtloy the judges themselves who elect a
President from among their number (Albaagentina, Bulgaria, Portugal, Romania, Russia,
"The Former Yugoslav Republic of Macedonia”, Tupkedn absolute majority is normally
required, but in some cases there must be a twastmajority (Portugal).

On the other hand, there is the election of a &eesiof the Court either by Parliament
(Germany (power alternates between the Federal cloand the Federal Diet), Lithuania,
Switzerland) or by the country's Head of Stat€afiada (Prime Minister),Finland, France,
Ireland, Japan, Norway, Slovakia).

In Armenia, the Parliament has the principal potwesppoint a President of the Court, and if it
fails to do so, the power devolves upon the PrasideArmenia. Another "mixed form" is the
Romanian one, which allows the Romanian Presideselect a President of the Court from
among the three nominations made by the Court mentibemselves.

The office of Chief Justice of the Supreme CourCafiada alternates between a franco-phone
civil lawyer and an anglo-phone common lawyer.

Term of office, re-election and dismissal of the Rrsident of the Court

Although details of the President's term of officghe possibility of his or her being re-elected
or dismissed were not specifically requested fax @uestionnaire, this information was
nevertheless provided in a number of responsdsiieAcomment on this information follows.

The presidential term ranges from 2 ye&sitzerland), to 3 years (Albania, Romania, Russia,
"The Former Yugoslav Republic of Macedonia") toetns (Turkey) and sometimes with the
right of re-election (Albania, Russia, Turkey). elAresident may sometimes be dismissed early
from the presidential office, eg by secret ballottbe initiative of at least five judges and by a
two-thirds majority of the 19 judges (Russia).
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Functions of the President of the Court

The President of a Constitutional Court is usuadlynus inter pares, merely presiding over the
Court, and not exercising any higher jurisdictiofahction (Albania,Argentina, Canada,
Finland, Germany,lreland, Japan, Portugal,Swnitzerland), with the occasional exception of
crucial issues of competence (Germanyx officio functions may also be observed on
occasion, eg as advisory to, or co-representafjib® President of the State in case of absence,
death or incapacitationlréland), or as depository of applications for the positiof the
President of State or as presiding over meetingsview the validity of the President of State's
election (Portugal). The President will sometirhage the casting vote in case of a tie (France),
or will have the power to instruct the other judgesthe cases to be examined (Armenia,
Lithuania, Romania, Russia), by eg distributing¢hses to be dealt with individually by one of
the judges as rapporteur (France). For some Cthet$resident will even be in charge of
disciplinary action against the other constitutigneges (Slovakia).

The function of representative of the Court, eiihats domestic or its external affairs, was also
noted on numerous occasions (Armerit@nland, France, Germany, Portugal, Romania,
Russia, "The Former Yugoslav Republic of Macedqriatkey).

The President will often see to the administratmnorganisation of the Court's activities
(Armenia, Canada, Finland, France, Germanyreland, Japan, Lithuania, Norway, Portugal,
Romania, Russia, Slovaki&witzerland, "The Former Yugoslav Republic of Macedonia”,
Turkey).

Offices incompatible with that of a constitutionaljudge

Constitutional judges are usually not allowed tédhenother office concurrently. The limits
range from a blanket incompatibility with any othaublic or private activity Argentina,
Bulgaria, Canada, Ireland, "The Former Yugoslav Republic of Macedonia”, Taykexcept
occasional expertise with the Court's permissBitgerland), University teaching (Armenia,
Germany, Lithuania, Portugal, Romania, Russia, &{ia), legal research (Armenia, Portugal,
Russia, Slovakia) or creative activities (Armenidathuania, Russia), and sometimes no
remuneration for these exceptional activities isvatd (Portugal Switzerland). Members of
the Supreme Court alapan may only hold another salaried position if the €aives them
permission. Armenian constitutional judges mayhwt a public office or exercise an activity
that could be detrimental to a judge's independemdenpartiality. In some cases the only
incompatibility is with the office of Member of Riament Einland) or with any public office
(France). One criticism of strict incompatibilitgquirements was that they tend to produce a
court composition offetiring members of society (France).

Membership to a political party is not usually skl (Albania,Canada, Romania, Russia,
Slovakia, Turkey), or at least no active partidigrain one is permissibléd(gentina, Armenia,
Finland, France,Ireland, Japan, Lithuania). However, past political involvemest often
permissible (Armeniajreland, "The Former Yugoslav Republic of Macedonia”, Tayk
Sometimes there is only a bar from taking an exesuteading or professional role in a
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political party (Germany, Portugal), but even thigtiges must show some restraint. Cases of
no incompatibility with membership to a politicaarty are rare Norway, Switzerland), and
political involvement by such judges is unlikely mme about, since this would be
inappropriate.

The age limit for the office of constitutional judge

The maximum age of constitutional judges rangesf&b (Turkey), to 67Hinland), to 68
(Germany, Switzerland), to 70 (Armenia,lreland, Japan, Latvia, Norway, Russia), to 75
(Argentina, Canada) and to no limit at all (Albania, Bulgaria, Lithoia, Portugal, Romania,
Slovakia, "The Former Yugoslav Republic of Macedthi

Terms of office and re-election of judges: aims

Only a few contributors identified an aim to esistbla certain balance of representation from
their Court's rules on terms of office and on tlesgibility of re-election to office (Albania,
Armenia, Lithuania). For other Courts, simply a ddarnover of judges was aimed at and
achieved Canada), but by no means wagpalitical balance aimed aCénada, Finland). Some
identified freedom of thought or the independentéhe judges as the primary aim (France,
Lithuania, Romania), especially considering theitamthl possibility of delivering dissenting
judgments (Germany). In particular, re-election &other 6-year term at tf@iss Federal
Court is automatic, thereby ensuring the indeperelerfi judges. Others still, did not identify
any aim at a balance of representation from thesr@lorway, Portugal, Russia, Slovakia,
Switzerland, "The Former Yugoslav Republic of Macedonia”, Teyk Romania also identified
from its Court's rules the aim to avoid the riskie Court's excessive ageing.

Constitutional judges' immunity

Most courts surveyed reserve immunity from proseoutf their members (Albani&rgentina,
Armenia, Bulgaria, Lithuania, Portugal, Romanias8ta, SlovakiaSwitzerland, "The Former
Yugoslav Republic of Macedonia”, Turkey), excepthp@s where the judge is caught at the
scene of a crime (Russia) or where a serious @tirecting a heavy prison sentence is involved
(Turkey). In Lithuania, this blanket immunity i§@ded to judges even in a state of war or
emergency. Some constitutional judges do not esjayinal immunity Canada, Ireland).

Judicial immunity may normally be lifted by the CGbitself (Albania, Armenia, Bulgaria,
Lithuania, Portugal, Russia, Slovaki8yitzerland, "The Former Yugoslav Republic of
Macedonia", Turkey) and sometimes only by applicatf the Attorney-General to the Court
(Bulgaria, Lithuania). Other authorities with thewer to revoke a judge's immunity are the
Council of the Judiciary@anada), the High Court of Impeachment by application tioé
Chancellor of Justice or the Parliamentary Ombudsrffaniand), the Lower House of
Parliament Argentina), or a Permanent bureau of the authority whichiwaily appointed the
judge in question, and only by application of theéofey-General (Romania).
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In several jurisdictions no special provision isd@dor judicial immunity Einland, France,
Germany,Japan, Latvia, Norway). In Norway, judges may be sentenced by ordinary courts,
whereas in Lithuania, if the personal immunity heeen lifted, the Supreme Court hears
criminal cases against members of the ConstitutiGoart.

Dismissal

The possible reasons for the dismissal of a judtie’avy considerably from one jurisdiction to
another. In general, the more dishonourable thsores for dismissal, the more stringent the
procedural requirements for dismissal, and normigliy only possible to dismiss a judge for
very serious reasons. One example is Germanyerdedonstitutional Court, the members of
which may only be dismissed by a two-thirds majooit the Court and only on the grounds of
dishonourable conduct or a prison sentence exagatirmonths. Rather than give a detailed
account of the pre-requisites of dismissal for gacisdiction, the following will canvass the
various authorities responsible for dismissal.

The dismissal of a judge by an authority other tham Court itself is impossible in most
jurisdictions (Albania, Bulgaria, Germany, Latvikgrtugal, Romanig&nitzerland, Turkey). In
some jurisdictions, it is the Court that makes fineliminary decision to revoke a judge's
powers, then the final decision to dismiss muste&dram the relevant nominating authority
(Armenia, Slovakia, "The Former Yugoslav Republidvtacedonia). In some responses the
dismissing authority was the Lower House (Lithugnibe Senate upon an accusation by the
Lower House Argentina); either the Lower House or the Sendfanada); either by absolute
majority of the Court or upon the Court's propagsahe Council of Ministers (France).

Following a resolution by each House of Parliantatiing for a judge's removal, the President
of State may dismiss a juddedand).

Impeachment proceedings are also a method of diam@inland, Japan, Lithuania). In
Japan, the Impeachment Court is composed of Membersdiahent.

In several jurisdictions the dismissing authorityl Wlepend on the reasons for a judge's
dismissal. InFinland, the power to dismiss will lie with an impeachmenourt in cases of
serious misconduct, and with either the CourtfitseWwith the Supreme Administrative Court
for illness or incapacity. In Russia, the Consititoél Court is responsible for dismissals for loss
of eligibility requirements, on the basis of a drnial conviction, for failure to fulfil duties oof
incapacity, whereas the Federation Council - upenproposal of a two-thirds majority of the
Court - is responsible for dismissal in cases ofafion of the appointment procedure or where
a judge has committed a dishonourable act.

In Norway, the judges of the Supreme Court may be dismisgdide ordinary courts.

There were no cases of dismissal registered iregponses.
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Relationship between composition and powers exereid

The responses on the extent to which compositioattisbutable to competencies varied
according to the type and degree of jurisdictioareised by the Court in question. On the one
hand, there are the constitutional courts, exegispecial constitutional jurisdiction (Albania,
Armenia, Bulgaria, France, Germany, Latvia, LithaafPortugal, Romania, Russia, Slovakia,
"The Former Yugoslav Republic of Macedonia”). @e bther hand, there are the Supreme
Courts, that is the final appellate courts whiclereise ordinary jurisdictionAfgentina,
Canada, Finland, Ireland, Japan, Norway, Switzerland).® Turkey's Constitutional Court only
has constitutional jurisdiction, unless it act#sncapacity as Supreme Court.

Although a general distinction between the two $ypé Court may be made, a considerable
range of different levels of competencies will beeoevident upon closer examination. Thus,
for example, the powers of a Constitutional Coudper may be limited by the fact that it can
only exercise constitutional control by judiciaviewv of lawsbefore they are finally passed and
proclaimed by Parliament (France) or by the faat titizens cannot appeal directly to the Court
(Bulgaria, France), as opposed, for example, tastenan Federal Constitutional Court, which
is not limited by either of these factors, but,aasonsequence, has a considerable backlog of
cases.

Similarly, significant differences in judicial digtion among the Supreme Court jurisdictional
species may be observed, notably in the casénbénd, where the Supreme Court may only
exercisea priori constitutional control of legislation. In fact, shares, as it were, the
constitutional competence with the Parliamentargsitutional Committee, which also applies
preventive measures of constitutional control.

Only in a selection of responses was a direct taasmection identified between the rules of
composition and the powers exercised by the couquiestion (Albania, Lithuania, Romania,
Turkey), and in particular with respect to the nemBourt membersA(gentina, Russia), the
status of its member€énada) or the qualifications required of judges (Armer@ermany).

A connection was observed on several occasionsekatan aspect of the court's composition
and the number of cases it hears (Germiaelgnd, Portugal Snitzerland). The requirement of
leave to appeal was also identified as stemming fitee need to control or reduce the Court's
workload Finland, Germany).

In some cases no correlation between powers angasition requirements could be identified
definitely (Norway, Slovakia).

® Wherever this information was missing from the responses to the questionnaire, it was
taken from the Venice Commission's Bulletin on Constitutional Case-Law, Special Edition 94.



-12-

Constitutional judges' wish for improvement in ther status
or in the functioning of the Court.

Of the responses which provided information on ttn®nal judges' criticisms, some
indicated the judges' wish for improvement in thsiatus (ArmeniaFinland, Lithuania,
Romania), but most criticism was directed at thecfiwning of the CourtKinland, France,
Switzerland), calling, in particular, for reform of the Cosrstatute (Albania, Russia), for their
decision-making powers to be widened (Romania, &Ky, for the appointment procedure to
be made more workable (Portugal), or for the problef their workload to be solved
(Argentina, Germany]reland). In Argentina there is talk of instituting a Gitutional Court
with exclusive constitutional jurisdiction. Howeyethis would require a reform of the
constitution.



