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THE ROLE OF DOCUMENTATION IN COMPARATIVE STUDIES

It is difficult to imagine somebody who, withoutJag an efficient documentary workshop, can
make use of achievements in a given field of kndgge It is impossible because of multitude
of sources and their diffusion. It is also truettbae of the elements of the workshop’s
correctness is basing research on the compardtidées. It concerns not only historical or
empirical research but also, or rather above ladlottetical and practical one. Basing most of
research on the comparative studies is necessavyiralthe field of widely understood law.
Nowadays, a lawyer can not limit himself to knowiaegclusively the law of his country.
Regardless of international relations, the intéonal contexts should be taken into account.
Improving the law and eliminating mistakes, as veslljuxtaposing results based on different
legal regulations are the effects of the compagattudies. More and more cases must be settled
by application of foreign law based on the intaoral law. The comparative studies allow for
standardization and classification of the law a#l a® development of the theory of the state
and law. Application of comparative methods mayilitate further development and
improvement of research and teaching legal sciefi@mesxample in the fields of law requiring
additional, more detailed reference books.

The scope of necessary comparative research in theld of law
include the comparison of:

1. norms, legal and political institutions;

2. branches of law;

3. domestic and foreign legal systems allowingoaitassessment of particular solutions,
as well as determining similarities and discrepesici

4. political legal cultures;

5. history and theory of law including detaileduiss concerning, among others, the

philosophy of law, jurisdiction, sociology and etfogy of law;

Basic functions of the comparative studies in thiegal sciences:

1. cognitive;

2. didactic;

3. formation of law;

4. interpretation of law;
5. standardization of law;
6. political;

The basis of the comparative studies in the fiélidw is domestic law and analysis of foreign
legal systems. As far as the analysis of foreigalleystems is concerned, one should be aware
of certain dangers resulting from differences amagious constitutional systems and
especially difficulties with translating terminolpgin order to be able to name an institution
having similar function in a similar way, knowledgé the whole legal system of a given
country is necessary. For example, two years agstaveed to prepare a multi-volume reference
book containing legal regulations regarding the whfunctioning of European Constitutional
Courts. The book was translated into Polish in otdemake knowledge about constitutional
jurisdiction available to more people/dume | was published regarding: Austria, France,
Germany, and Italy; volume 11 is being edited regarding: Bulgaria, the Czech Republic, Spain,
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Sovakia, and Hungary; we plan to publish 5 volumes and their order results only from the
order of acquiring source materials, as well as time available to trandators and specialists on
congtitutional law preparing theoretical introductions|. Each volume consists of general
characteristics of constitutional system of a giwemintry, an excerpt from the constitution
concerning the Constitutional Court, legislationl &me organizational regulations of the Court.
We have received a very interesting comparativeeniatregarding the role of the Court in
protecting the constitution in the functioning detdemocratic law abiding state, especially
useful in connection with the works upon the Cdustin of the Republic of Poland. The
changes that have been taking place since 198%degmmation of a democratic system of
government. Constitution is the basic element ktaig this system. Work connected with
drafting a new Constitution require solving mangtitutional problems. One of them is the
position of the Constitutional Tribunal. In the Wobof the Parliamentary Constitutional
Commission and in various discussions, taken ioto@nt are solutions used in other countries
- both in countries having well established demtixiaaditions and in countries which, like
Poland, undergo a transformation period. The mifigtudt task for a documentarist preparing
the above mentioned reference book was standdatizaet the names of legal institutions
occurring in different countries. The theoreticaireductions preceding the legal regulations
included in the book are an important element.dfhis problem was also taken into account in
the works of the Documentation Centre on Constialidustice - Venice Commission - one of
the special issues of the Bulletin discusses irtshe constitutional systems of respective
countries.

Today’s Europe again has broadened its geograpduchintellectual boundaries. Changes in
the international relations in Europe influencesoalorms of functioning of the multilateral
international cooperation. Therefore, we needdbéstmaking the cooperation possible in these
new conditions. The role of the documentary worksisanot overestimated. One could say that
documentation and scientific information are of agest importance in every professional
activity. Also the amount of time in which an infaation can be obtained is crucial - a basic
task of a documentary service is to organize workuch a way as to shorten to minimum the
time needed to obtain the initial materials.

Documentation as an organized system has its bagsim the activities of the International
Bibliographic Institute founded in 1895 in Brusspisstitut International de Bibliographie, the
name later changed into the International Federaticcientific Documentation and Scientific
Information] and its founders P. Otlet and H.M. duatkine.

In the following discussion | would like to conceaie mostly on the problems connected with
the scientific documentation, at the same timegssing the importance of the office and
administrative documentation.

For the sake of the following discussion let meirdethe scientific documentation” as a
number of activities connected with gathering, rditw, elaborating, searching for, presenting
and rendering accessible the materials connectédangiven branch of knowledge and based
on the fields of science being important for itsdfetical and practical bases such as: scientific
organization of the keeping of archives, bibliogngdibrary administration, computer science,
linguistics and semiotics, cybernetics, organizaand management, as well as sciences using
new technologies making data processing more efficin case of creating the documentary
base for the constitutional jurisdiction (constngl tribunals and courts as well as their
equivalents) it is a widely understood law and soeteted fields connected with jurisdiction of
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these courts such as: political science, demograptysociology.

The discussed topic is too broad to be exhaustedershort discussion. Therefore, | will try to
enumerate the problems connected with the documyeatdivities in the field of law and
especially present their important role in the psscof exchanging scientific thought in the
comparative studies. Methodology of the documentemyk is rather similar regardless of
where it is done. The differences in the organreti solutions in different countries result
mainly from the financial possibilities of the docentary service and its position in the
organizational structures of the court.

Users of legal documentation:

judges;

employees of the state institutions;

lawyers - practitioners (barristers, employetshe legislative branch centers, labor
institutions, etc.);

4. scientists (lecturers at universities, employ&fethe science and research institutions),
students of the faculty of law;

librarians and employees of the scientific doentation and information centers;

other persons - looking for, e.g. decisionshef Tribunal as additional arguments for a
case at court;

wn e
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Tasks of the documentary service

A documentarist is a go-between data bases armdubeais and his main responsibility is to give
a possibly exhaustive information and to quicklpvyide the users with an access to the
documents concerning a given problem. A judge ésted in a particular topic, e.qg.
Jprivatization of real estates ceased after WorldrW’, ,protection of the human rights”, or
»=abortion”, must receive not only bibliography fthhe subject, but also suitable documents
containing legal regulations, expertise, officialbpcations, documentation of the work of
parliamentary commissions, interpretations by gmpate Ministries, judgments issued so far
together with glosses, as well as a selection edgarticles and other materials connected with
the case. Documentation prepared on the basig@fjfosources is also necessary. However, it
is clear that preparing such complex and detailemimation requires systematic work of many
people starting from preparing a policy of gathgr@nd elaborating documents and finishing at
rendering a document or its copy accessible. Ifesdmcuments are not available in a given
library, they can be brought from another libramtle basis of inter-library exchange.

There are _three basic stages of cooperdi@iveen an employee of the documentary service
and a user:

1. specification of a topic, determining the domaimd type of information, form of a
document, as well as specification of certain protd to look for formulated in the form
of key words Quite often specification of a subject and cleamulation of a keyword
is a difficult task for a user. Using technicaht@mology poses another problem;

2. providing the user with the information in therrh of bibliographic descriptions,
abstracts or summaries or factual information;

3. providing the user with full source texts orestéd excerpts in the original form or



copy,

Completeness, scope, access time and relevandytahed scientific information and, in turn,
source documents are strictly dependent on therniafiion base and, above all, on the
information ,tools” offered by the library and tkeientific information center, as well as on the
extent of scientific documents which can be pradittethe user.

11.
12.

Types of documentation data bases of the Constifohal Courts:

alphabetical and thematic catalogues of thanfs resources and of the collection of
judges and their assistants’ books and magaziwggh-a possibility of multi-aspect
searching for data;

thematic files including: specialized bibliogh#gs, synthetic registers of sources of law
with extensive thematic bibliographic juxtaposisorfiles regarding articles from
scientific magazines as well as home and foreidleaive publications; search for
materials for a particular case conducted espgciall judges with the use of
comparative materials, register of newly purchasederials and information about
addresses where one can find materials for a ginbject which are not available in the
library recourses. It is also possible to use therhet in order to search for information
about scientific conferences, etc.;

information of the ,current contents” type takéom Polish and foreign scientific
magazines;

press information including contacts with thedmae elaboration of the informative
bulletins, documentation of the press cuttingsiesgvof the more important television
journalistic programs, etc.;

jurisdiction (jurisdiction of the Constitutiondlribunal, the Supreme Court, Supreme
Administrative Court, the Arbitration Court, andhet) with the possibility of multi-
aspect searching for data with the help of the #iEnindexes. [Documentation of the
judiciary jurisdiction plays a very important rola comparative studies of many
problems, e.g. in those concerning protection efttiman rightsj;

documentation of written statements of claindefense in a court action;

courts’ own publications: publishing of judgrte&en comments on judgments resulting
from Court jurisdiction as well as concerning thedimal legal problems, thematic
bibliographies, glosses to the judgments;

data bases of Polish and international leggilagions;

CODICES - system of the Venetian CommissiothefCouncil of Europe containing
the documentation of the selected judgments ofigpmaportance in the precedential
law system of the constitutional courts and thguiealents (including The European
Tribunal of Human Rights, the European Tribunaladtice and the Supreme Court of
the USA), judgments concerning compliance of tle Wath the constitution. There is
an English and French version of the system with plossibility of multi-aspect
searching for data. So far about 40 countries awelied in creating the above
mentioned data base which allows to conduct cortiparstudies on a large scale. Let
me quote some examples of topics which were vepylgo in the practice of the Polish
tribunal and to which the source of documentanprimiation were the Bulletins:
~protection of the human rights”, ,inspection ofetfiormer communists”, ,abortion”,
~privatization of real estates ceased after WorldrW”, ,access to information,
freedom of the press, censorship, media,”, ,pg@iton of the prosecutor in the legal
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proceedings before the constitutional court”. | Wwnehat also my colleagues -
documentarists from different tribunals, looked foaterials to some of the above
iSsues;

13. documentation of the normative acts regulatingctioning of the European
Constitutional Courts;

Typoloqgy of the leqgal documentary service at the @hstitutional Courts

Documentary work is conducted in the following ergational units:
- library;

- scientific documentation and information center;

- analyses and expert’s report unit;

- archives;

- press department;

- publishing department;

- computer science unit.

The above units function together or as separa@narational units in different countries. In
case they function separately, they closely codpeviah one another.

Libraries and their integral parts - the scientficcumentation centers of the Constitutional
Courts and of courts functioning as constitutiooiaés are technical libraries serving mainly
judges and Court practice staff. Basically, thélseaties are closed for the public, however,
most of them render their resources accessibléhter oeaders for the scientific purposes. The
library’s resources include mainly constitutiorealvland related fields reference books as well
as documentation connected with the organizatiamal jurisdiction activities of courts -
particularly Polish and foreign jurisdiction and teréals which are especially helpful in the
Tribunal’s work (articles, statistics, etc.).

The libraries publish information in the form &egister of Newly Purchased Items, Bulletins

of the Magazines - Current Contents, different kinds ofDocuments Bulletins containing source
materials of primary importance for the court. E@ample, The Library of the Constitutional
Tribunal of Spain publishes in such a bulletin mosportant decrees of the State and
Autonomous Commonwealths, as well as all documssnserning the Tribunal; drafts of bills
passed to the Chambers of Cortes and the restl@mpantary documents which may be of use
for the Tribunal.

The libraries cooperate with domestic and foreigoutnentation centers which keep data bases
which are of interest to the tribunals.

Some libraries perform the function of the Centrabal Library, e.g. the Library of the
Supreme Court of Canada - it belongs to the netwbrtke federal libraries which makes it
possible to have access into the university liberithe Parliament’s library, the National
Library and other libraries. The library is openatb readers. Judges also have their personal
collection of books in their offices. The librarlosely cooperates with the computer science
department in the following areas: preparing ledgth bases, improving the process of data
automatization, searching for data software, oa-irfiormation searching system.
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Activities of the libraries are supported by therdiry commissions, e.g. (in Belgium, Poland,
Germany and ltaly) with judges currently holdindices acting as their members and with
heads of the libraries acting as their secretafiesie commissions allow retired judges to act as
the consultants (e.g. in Italy - maximum 2 judg@$)e documentary service, among others,
consists also of the translation unit. Library ashmcumentary activities in the sphere of
correctness of data processing are aided by theutemspecialists who provide technical help
and advise what kind of computer equipment shouwtd bbught. On the basis of the
documentary department’s experience, the computeciaists are given guidelines for the
creation of data bases.

Press department:

- provides media with the information about the\diiis of the Constitutional Tribunal;

- gathers and prepares press documentation;

- manages the press archives;

- press bulletins are prepared in courts whichehaell developed press service. For
example, in Spain each issue of the Bulletin pegpataily contains legal information
which may be interesting for the judges. It alsotams information concerning all the
cases heard by the Tribunal. The information i®nakom Spanish newspapers and
magazines, as well as from some of the most impiofteieign weeklies. Moreover, a
monthly informative bulletin is published - repaogeaccredited to the Constitutional
Tribunal receive the statistical data concerningesdodged into the Tribunal and the
information about the settled cases. Usually, & aghe sentence or judgment of the
Tribunal is enclosed.

Publishing department: publishes judgments of the Tribunal, prepares m@pbuc
elaboration and information about organizationaicttire and activities of the court.

Archives, connected with elaboration of the Court documemtate.g. press or jurisdiction
documentation) may be situated either in the docwang units (e.g. in Germany and Romania),
or function as separate organizational units (Spairess archives, Poland - press archives in
the Chairman’s Office and jurisdiction documentat# the Tribunal Secretariat).

Thematic elaboration of the possessed documerttsasdhe largest possible number of users
could use them poses a serious problem. It esjyecahcerns such materials as expertise,
opinions, etc. As experience has shown, it is reecgdo prepare a detailed thematic elaboration
of particular documents so that it is possibleitd fa particular expertise and not only receive
an information that the resources contain a fitéled ,Expertise”.

It is widely known that the descriptor languagé®gturuses) suit best the requirements of the
automatized systems. Such system is used in thksvady for example, the Documentation
Centre on Constituional Justice - Venice Commiss&uch a legal documentation system has
not been built in Poland so far. Libraries anddbeumentary centers use their own systems or
translate foreign thesauruses. For example, thdiafant’'s Library serving as the Central
Legal Library has chosen ,EUROVOC”, the system efated and propagated by the
informative services of the European Parliament.fasas | know, the Czech Republic and
Lithuania are interested in this system as welleWhbhoosing the ,EUROVOC” system, the
Library took into account its universal charactar Gdommunication, its availability, and
possibility of using European Community’'s data lsaséhere documents are registered by
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means of it. Naturally, the need to use possibtpitel thematic description evoked another
need to use more specific and Polish descriptonsl that is how ,STEBIS”, the system of
micro-thesauruses was created.

Organizational notes

- thematic access: nowadays, one looking for suto one’s research is, practically,
unable to find what one needs in the vast amourttocfiments without an efficient
documentary workshop. Concern about order and prpangement of the possessed
resources is a natural effect of gathering of angthBasing research on the sound
documentation is the most important factor necgdsarthe information to be quickly
obtainable;

- current documentary organizations like UNESC@hws General Informative Program
preparing international documentation and docuntientén particular countries use the
newest techniques and technologies, especially etampnes, e.g. automatized data
banks, world-wide informative networks;

- it is very important to work out informative lguage making possible communication
and the exchange of information among possiblyelstrgumber of users regardless of
the systems they use. The thematic index used aundent elaboration constantly
undergoes modifications;

- resources of documents are becoming accessiltheaatalogues are automatized. This
means that knowledge included in most of the ingmrinformation resources will
gradually be accessible. Degree to which the dootsrthemselves will be accessible
depends on whether libraries and documentationererdre interested in rendering
accessible the documents and if they are techyigadbared to transmit them;

- storage and electronic transmission of fulldgagstmuch more expensive than in case of
bibliographic data and the problem of copyrightcmmore complicated. However, it is
important not to eliminate source materials behrg cultural heritage of a country and
replace them with those electronic imaging of doents;

- necessity of conducting systematic researchestientific documentation users’ needs
both for the purpose of correcting the documentasgkshop and for foreseeing of the
future needs;

- necessity of properly choosing the documentaryise’s staff (lawyers, documentarists,
librarians, translators and technical employees);

- the role of international cooperation. It is ionfant to closely cooperate and exchange
scientific documentation especially with the resbacenters having well established
position like: French Group d’Etudes et de Rechescbur la Justice Constitutionelle,
Max Planc Instiute, as well as important documeémacenters of the European
Commission, the Tribunal of the Human Rights iraS§ttourg, the Tribunal of Justice of
the European Community in Luxembourg, and the Sner€ourt of the USA. There is
a great necessity to use the international datesb&3rganization and initiation of the
system of the constitutional jurisdiction documéntais a great success of the Center’s
management and secretariat. | hope that developoiette base and elaboration of
certain topics like, e.g. glosses will be the rst&p;

- it seems that organizing the system of trainemgd exchange of the scientific
documentation service’s staff would be very helpful

- documentary functions have an interdisciplirdrracter;

- many institutions put information concerning fiedd of the constitutional law in the
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Internet - information from the general outlinetioé legal system in a given country to
the selected normative acts and judiciary judgments



