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Introduction

Following the visit some of you made a few months & the Constitutional Court in Hessen,
Germany, | would never have expected to get so smimmense chance to return this visit. |
am very happy to be here and | am proud to haveghertunity to give you some explanations
concerning our situation in Hessen and in Germ#ng. a great honour to speak to such an
audience.

Some of the issues which are the subject of mycspelay have been discussed with those of
you who visited us in Wiesbaden a few months agd. IBhink it may not be worthwhile,
although perhaps a little annoying for some, teatmne or two arguments from that earlier
discussion.

In order to understand the powers of Constituti@alirts of Federal Entities such as Hessen,
you should be aware of the following three issues:

l. Structure of the German Federal Republic

I. Structure of the court system within this feslestructure

M. The relationship between the ConstitutionalM_af the Federal Republic on one side
and the stated &ndep on the other

All these issues have been dealt with in more deyethe President of the Berlin Constitutional

Court, Professor Dr. Finkelnburg, and by Dr. CimastStresemann of the Federal Constitutional
Court. Consequently, | can be very brief and cotmagnon a few remarks which need to be
repeated for the understanding of the second pary @resentation.

In this second part of my description of the powkConstitutional Courts of Federal Entities
such as Hessen, | shall present two additiona¢gssu

V. The structure of the Constitutional Court indden
V. Competence of the Constitutional Court in Hessmeahits procedures.
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l. Structure of the German Federal Republic

The German federal structure differs from that tbieo federations such as the United States of
America;

The basic principles of all the German Constitigion the Federal Republic as well as of the
States (calledLander”) are laid down in Article 20 of the Federal Consibn (called “Basic
Law”). After a period of centralism, the FederalpBblic of Germany has returned to the
principles of federalism. The country is dividetbii6 states.

- Section 2 of Article 20 of the Basic Law contaitig principle of representative
government through elections and separation of poamong the legislative, executive
and judicial branch of government.

- Section 3 of Article 20 stipulates that:

a) the Republic is governed by law. Thereforeisitalled ‘Rechtsstadt This
implies that all legislation be subject to judicraview by courts, and also if
necessary by a Constitutional Court.

b) As far as the administration is concerned, adctsay:

The primary “exercise” of governmental powers dhe discharge of governmental
functions is incumbent on thdinder (Art. 30). They exercise original authority. Itedo
not derive from federal authority. The Federal R#you therefore, is Dbetter
characterized as a centralistic state which gisomtse of its powers to th&inder

The Constitution vests a broad legislative powethi Federation. The consequence is clear:
most of the law executed by thé&nderis federal law. But their power is limited by tRederal
Basic Law providing that Federal law overrides &taand) law (Art. 31).
Since the principal areas of legislation fall withthe competence of the Federation, the main
task for theLanderis to implement and execute this legislation. Hevey play the most
important role. The federal government’s administeapowers over theanderat local level
are rather limited.
To further the idea of decentralized governmeoputar in Germany since the early
19" century, the communes (local authorities) are gnézed the right under the Basic
Law to regulate under their own responsibility #ie affairs of the local community
(Art. 28).
Summary
Let me summarize these principal ideas:
1. The law is made by the federal entity and byt #heder
2. All laws, even federal ones, are principally@xed by theé-ander

3. To limit theLanders powers granted by this system Art. 31 of theiBhaw stipulates:
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“Federal law shall override Land law.”

4. This principle includes the Constitutional Laftloe Lénder Federal law consequently
shall override also the Constitutional Law of tl@d The overriding Federal law is not
limited to constitutional law. It can be any kintllaw. Even a very low level law made
more or less only by the administration on the dasispecial power of attorney can
override constitutional law of tHeinder.

You should bear these principles in mind for adsethderstanding of the following issues.
Il. Structure of the court system

The basis of the structure of the German couresyss Art. 19 of the federal Basic Law. It
provides in Section 4 that there must always besscto the courts in case a private person
should claim that public authority has violated fghts. The provision states:

“Where rights are violated by public authority trexgon affected shall have recourse to
law.”

The Constitution vests judicial power mainly in tbeurts of theLander There is no dual
judicial hierarchy.

The courts apply federal or state law, whichevgulaes the subject matter in issue. Only the
courts of last resort, i.e. the Federal SupremertGind the Federal Constitutional Court, are
Federal Courts.

The German court system differs from that of offieelerations, such as the United States of
America:

1. All trial and appellate courts are state cotsly the courts of last resort are federal.
2. All courts may hear cases based on law enattee &deral level.

3. The federal courts only ensure the uniform apfibn of national law by the state
courts.

4. There are five court systems with specializeddgliction:
a) The courts of general jurisdiction for civildaariminal cases,
b) Administrative courts,
C) Labour courts,
d) Social security courts, and
e) Courts for tax matters.

All courts have the power and the obligation toieevthe constitutionality of government
action and legislation within their jurisdictionuBonly the

- Federal Constitutional Court (Bundesverfassunisué in Karlsruhe or

- the Constitutional Courts of th&nder

may declare legislation unconstitutional. Otherrt®must suspend proceedings if they find a
statute unconstitutional and must submit the goestf constitutionality to the relevant
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Constitutional Court of the Federal Republic of tiaderfor its determination.

The establishment of the Constitutional Courtdhin Federal Republic as well as in thnder

is probably the most significant change the fatharshe federal Basic Law and of the
constitutions of theLander introduced compared to previous German constitgtiorhe
establishment of these courts was clearly influérimeAnglo-American ideas of constitutional
review. In its scope, however, it goes far beyonelsé models. The Constitutional Courts
constitute the “Supreme Guardian of the Constituitio

lll.  Relationship of the Federal Constitutional Law to the States’ Constitutional Law

The relationship between the federal Constitutidrea and the Constitutional Law of the
Lander has been discussed in detail by Prof. Finkelnbting, President of the Berlin
Constitutional Court, and by Dr. Christina Stresemaf the Federal Constitutional Court. For
the purpose of the subject matter | have to de#i,vi could be very briefly described as
follows: “Federal law shall override land lawThis is the wording of Art. 31 of the federal
Basic Law. We will find the same ruling in Art. 1para. 2 of the Constitution of Hessen. Since
the Constitution of Hessen is older than the fddgmaic Law the language says:

“Any federal law to come shall overritknd law.”

This principle might even lead to the waiver blyand of having a Constitutional Court of its
own (Art. 99 of the federal Basic Law). Hessen miid waive this right. So consequently, | can
speak about the power and function of the Supreowst©f Hessen.

EachLand has its own elaborate constitution. It must camfeo the principles of republican,
democratic and social government based on theoful®v within the meaning of the federal
Basic Law (Art. 28). Consequently, eatland has an elected parliament, a government,
administrative agencies, and independent courts.

V. Structure of the Constitutional Court in Hessen

ThelLanderof the Federal Republic of Germany have not dmyrtown constitutions and their
own legislation but also their own constitutionafigdiction and their own Constitutional
Courts. There is only one exception: ttend Schleswig-Holstein has assigned its jurisdiction
for constitutional disputes to the Federal Constial Court. This is legally possible according
to Article 99 of the Federal Basic Law.

The constitutional courts of tHeinder have different names. In Hessen the court’s name i
Staatsgerichtsho{State Court). In other States they are caNémfassungsgerichtshabr
Verfassungsgerici{Constitutional Court).

Like the Federal Constitutional Court, the Statei€of Hessen (as all the other Constitutional
Courts of thdandey) is the guardian of its own constitution.

The constitutional court of Hessen, the so-calledeSCourt, is an independent court of justice
like the Federal constitutional court. The Stateu€dunctions separately from all other
constitutional organs. This means that the Statet@®both a court and a constitutional organ.

In relation to all other courts it has a uniquetugtalt has the final say on whether laws of
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Hessen or other political acts are consistent thighconstitution in Hessen. It can overrule the
decisions of any other court in Hessen if they diopass this test of constitutionality. And if the
State Court's ruling affects the legalityl@ind laws, the decision will have the force of law and
be published in the Law Gazette of Hessen.

1. The Constitutional Court in Hessen has its ldgadis in the constitution of Hessen
(Art. 130 until Art. 133).

2. The Constitutional Court in Hessen is made umefpanel only.

3. The panel of the Constitutional Court of Hessensists of eleven judges. They are
elected by the Parliament of Hessen.

4. All eleven judges have the same legal statessdime rights and powers. Every decision
of the State Court is worked out by all eleven gxlgogether. In the Constitutional
Court of Hessen this means that virtually all detaf a decision and literally every
word of a decision was discussed among all thegsidg

If one of these judges should be unable to atteodurt meeting, he will immediately
be replaced by another judge elected in advandkebparliament in order to cover the
eventual problem of absence.

Only a relatively small number of cases come befioed.and constitutional courts. Therefore,
the judges usually perform their duties in additiortheir other responsibilities. | myself — to
give you an example — am attorney-at-law and noBuy | am not a lay judge. Lay judges do
not exist in the State Court of Hessen.

V. Competence of the Constitutional Court in Hesseand its procedures.

Between the Federal Constitutional Court and thexs@oitional Courts of thd.ander,
competence is separated with regard to the prexiplhich represent the general grounds of
separation of powers between the Federal Statettdvlember States. Accordingly, the
Federal Constitutional Court is empowered to deaidell cases of federal constitutionality.
This means the conformity with the Federal Constity the so called Basic Law
(“Grundgeset. On the other hand, the Constitutional CourtshefLénderare empowered to
decide cases of constitutionality in the relevaate; called Land’. This means the conformity
with the constitutions of thieand e.g. the Constitution of Hessen.

Both procedures can be simultaneous and paraliel s@me regulation can be a matter for both
Constitutional Courts. But this does not happearofiery rarely would the claimant address
both Constitutional Courts, the Federal and theéeSt&Lonstitutional Court at the same time.
But it is theoretically and legally possible.

In that case, both of the courts would have tadioate their procedures. Should one of the
courts have already made its decision vatga omnesffect, the other one should not rule
against it. Whatever the case may be, the pregadourt, however, would be the Federal
Constitutional Court. As long as | have been jubfgéhe Constitutional Court of Hessen, we
have never faced a conflict of this kind.

The provincial Constitutional Court is bound by thexision of the Federal Constitutional Court
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in cases of Federal constitutional law. The Fededaalstitutional Court would be bound by the
decision of a Provincial Constitutional Court irsea of Provincial constitutional law.

The Constitutional Court of Hessen has competemndecide about:

1. the constitutionality of laws made by the Pankat or by the Government of Hessen.

2. a dispute of government agencies about thepiriation of the Constitutional Law of
Hessen.

3. a complaint by individuals that their personghts were violated by public authorities

(courts or governmental agencies).

Any citizen who believes that his basic rights pated by the Constitution of Hessen have been
violated by public authorities may lodge a consithal complaint with the State Court. More
than 90 per cent of all cases brought to the Statet are these kinds of basic rights protection
claims. More than 95 per cent of all these clainresat successful.

Consequently, the power of the Constitutional Caartprincipally unlimited in matters
concerning:

- the law of tha_anderand/or

- an act of the government or one of the governraatitorities or any other authority in
this Land (except a federal agency in suamad)

- an act or decision of all courts in thénder (with the exception of some federal courts
in thatLand).

On the other hand, the competence of the ConstitaitiCourt of Hessen or any otheand in
Germany is limited to matters in which they enjoynpetence. There are disputes, however, as
to whether or not regional constitutional courta dacide on federal Law. This question could
arise in cases in which ttagplicationof federal Law (not the Law itself) infringes thegional
constitutional law. In such cases, parties havetljnakaimed that they have not been heard
properly by the court in accordance with the Law.

The Land constitutional courts are guardians of their reBpe constitutions. Their principal
task is to reviewLandlaws as to their compatibility with theand constitution.

The competence of the Constitutional Court in ppiecrequires that one of the institutions
mentioned above has acted in conflict with the timt®n of the respectiveand

The Constitutional Court - of thieand as well as of the Federal Republic - will only euic
competence if the Constitutional Law is in questidhey do not decide whether another
(lower) court has correctly applied the relevamt.l@he only question of the court is whether
this application is in accordance with the printipdes of the constitution.

The Constitutional Court of Hessen will never attits own impetus. It needs a claimant party
to start the procedure. We once had a provisia@uimConstitution that could be understood as
if the court should act on more information ab@at$ that could lead to criminal procedures in
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order to protect the constitution. This articletbé Constitution in Hessen, is, however, no
longer applicable. The federal law about thoseguares replaced it, following the rule
“Federal Law overrides State Law.”

Summary
The powers of Constitutional Courts of federateitiea in Germany are limited.

1. First, they are limited to ruling on the Congtin Law in their Land. they have no right
to decide about the question whether the act istaqueviolates the federal Basic Law.

2. Second, the power of Constitutional Courts défated entities in Germany is limited to
controlling the acts of the government ofa@nd, its government agencies or whatever
public authority exists in that Land (with the egtien of the few federal agencies).

3. It is still in dispute whether or not regionahstitutional courts may decide whether the
application of a federal Law is in conflict withetlstate Constitutional Law.



