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Introduction

The Constitutional Court of the Republic of Latvi& one of the most recently
established constitutional courts of Europe. In ddalger , 1997, it celebrated its first
anniversary, but in May, 1998 we marked the firstigersary of reviewing the first case. The
number of reviewed cases is insignificant at thenet.

However, even during this short period of timehage been able to acquire experience
and make certain that issues on interpretatioregdlIinorms are of really great importance in
practice of the Constitutional Court.

It should be noted, that the above issues areabpot only to the Constitutional Court
but to the whole legal system of Latvia .

Since May 4, 1990, the Latvian legal system iseegpcing a rapid transition from the
Soviet legal system, imposed on us during the yefacecupation, to that of Western Europe.
For Latvia it means "returning”, as before the ®bwccupation Latvia and its legal system
were considered to belong to that of Continentabge&. However, the process of reunion is to
take place in another quality, because duringtla lit more than half a century, while Latvia
has been separated from the Western Europeandgsiaim, the system itself has developed
qualitatively and in different ways.

Rapid and positive changes are taking place iatige2approach to legal processes. At
the same time, one seems to forget that creatgvitlye just the ” visible part of the iceberg” .
And very often the part of the iceberg, that carbeseen, namely, development of philosophy
and theory of law, based on priorities of democragilues as well as application of legal norms,
meeting the requirements of a law-based stateatended.

It seems, that the above problems are topicalonbt in Latvia, but in most former
Soviet states, including Ukraine as well.

Therefore | feel grateful, that | have been gitle opportunity to exchange experience
of the Constitutional Court of the Republic of Liaten interpretation of legal norms with you.

New Theoretic Traits on Interpretation of Legal Nams

Before speaking about particular problems of primtion in the practice of the
Constitutional Court, | would like to touch uporosie problems that the transitional period has
advanced to the theory of law all in all.

Transition from one legal system to another owendn case we do not want it- does
not happen all at once, with one decision and @amu the same day. That is the process, that
may last for years.

When proclaiming independence of the state, thvaseno possibility to abrogate all the
norms, that were inherited from the Soviet timdse Process of substitution has been gradual.
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Even at the present moment, 8 years after the @¢icia of Independence has been signed on
May 4, 1990, quite a lot of laws, passed by théaittes of the Soviet Latvia, are effective,
though shorter or longer Amendments to the lawe feen passed.

Theory of law cannot be restructured in one d#tyeei Development of the theory of
law that would meet the requirements of the pretient is a hard and lasting process.

The basic problem, connected with issues of intgsion of legal norms ,that is to be
solved during the transitional period , is abandemnimof outright political and ideological
exertion of influence, typical to Soviet legal ®st and introduction of the method of
teleological interpretation of legal norms.

As is well known, the Western legal sector is ahtarised by 4 methods of interpreting
legal norms:

1) grammatical ( philological) method that makes the contents of the text of the
norm from the point of view of the language;

2) systemic method, that prompts how to interfiretsense of the text of the norm
from the viewpoint of interconnection of legal n@am

3) historical method, that instructs how to elabidthe sense of the text of the
norm, taking into consideration the historical giristances of the time of their
adoption;

4) teleological method, that is directed to elatimh of the sense of the text of the
norm from the point of view of the objective of @doption.

The very first three of the above methods wereaskedged by the Soviet theory
of law, at the same time the fourth -teleologigeds denied. And it is understandable, because -
under Soviet theory of law- will or order of thegiglator had no standing value, as it was
subordinated to guidelines of the communist party.

Denial of the leading power of the Communist pavas the first big step on the
road to interpretation of legal norms appropriatehie requirements of a law-based state. The
next , decisive and the most difficult step is ipgttthe fourth - teleological method- into
practice .

The above method has historical roots in the batdcience of law in pre-Soviet
period. For instance, the 1937 Latvian Civil Lavd lestablished a normative basis in the sector
of civil rights. In accordance with Article 4 ofdih.aw” First of all Regulations of the law shall
be interpreted according to their real sense;dessity arises, they are to be interpreted taking
into consideration the law system, basis, objedive last, but not the least, analogy.” In 1992,
when re-establishing the rule of the 1937 Civil Late Article in the above wording took
effect as well.

However, the Latvian pre-Soviet heritage demarigrough appraisal and
specification, that would correspond to conclusiohsip-to-date science of law. For instance,
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when analysing the above Article, one notices latkprecision. Namely, analogy, that is

undeniably connected with interpretation, is notstdered by scientists of law to be the method
of interpretation. Unfortunately, this viewpoint d¢he science of law has not received
confirmation by the legislator in a form of respeetamendments in the Civil Law.

Teleological method in its modern sense makestbepreter orient himself/herself
to the objective of the norm and deduce its mearimgttain suitable and just results with the
help of the norm. The method is indisputably cotedavith the system of basic political
values, that means it is also connected with telpainciples of a democratic, law-based state.
However, the basic values and basic principles aabe grasped and put into practice in one
day. It demands elaborate and permanent effotteeofeticians and practical workers.

Besides, successful development of the theomtefpretation is closely connected
with the development of the whole theoretical leggadtor. For example, legal theoretical issues
on hierarchy and sources of normative acts arelglea®nnected with interpretation. During the
last year an extensive discussion on the importahgeneral legal principles as legal sources
was commenced.

During the process of developing theory of lave @onstitutional Court has been
chosen to be the initiator.

Already in its first verdict, the Constitutionab@t of the Republic of Latvia made
use of the teleological method of interpretationlegfal norms and referred to general legal
principles. The fact caused an extensive debateren@onstitutional Court was both criticised
and praised. Thus, not only the verdict itself, disb the debate made a contribution to the
development of the theory of law. In its next vetslithe Constitutional Court referred to the
general legal principles repeatedly, but no ciiteanarks were expressed. The public opinion
had accepted the method of action of the ConglitatiCourt.

Still, it would be untimely to come to the consrsthat everything is all right as
concerns application of the teleological method. &ve to acknowledge that those who are
applying legal norms in Latvia, are repeatedlyriglfrom one extreme into the other.

One extreme is normativism. Unfortunately, thera tendency in Latvia to analyse
the reasons of it in a simple way, reducing thest ja the heritage of the Soviet period. This
tendency prevents fighting normativism effectively, it gives an illusion that it is quite enough
to change the so-called ” old employees” with wnemployees”. The fact, that normativism is
not only the remnant of the Soviet tradition, can groved by an interesting nuance. The
Constitutional Court heard the most bitter reprdacheference to general legal principles from
the representative of the party that lost the easgorn advocate Radziod. When reading his
reply , that was written in the style of the beatlitions of normativism, one could come to the
conclusion that he had spent at least 10 yeatseiisector of law of stagnancy and had neither
seen nor heard how his colleagues behind the oaddratvia worked. Nothing of the kind!
Radziod has received his lawyer's diploma during tiime of "perestroika’, has started his
career during the time of "awakening” as the lawgfethe Latvian Popular Front and has been
one of the first to acquaint himself with the expece of Western states.

The roots of normativism are much deeper and moraplicated. They can be
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eradicated only with the help of qualitative deypahg of the theory of law, all-round educating
of the persons who are applying the norms andioreaf the system, guaranteeing that the
greatest number of those who apply the above narenpersonalities with adequate knowledge,
understanding and oriented on real values.

The second extreme, those who side-step frometkelbgical method use to fall
into, is identification and adjustment of the olije of the norm to his/her interests or to those
of his/her party, not understanding or not wantmginderstand the link of the norm with the
fundamental principles of the democratic, law-bastate. Not so long ago striking examples of
inadequate interpretation could be observed imattiwities of the Department of Citizenship
and Immigration of the Ministry of Internal affairs

I OFFICIAL INTERPRETATION OF LEGAL NORMS- A SPECIA L
FUNCTION OF THE CONSTITUTIONAL COURT

In analogy with the greatest number of Europeams@umtional Courts, the
Constitutional Court of the Republic of Latvia istrmuthorised to present official interpretation
of legal norms . However, Article 13, part 4 of thikrainian Constitutional Court Law
envisages it.

There have been attempts in Latvia to includeati®/e norm of presenting official
interpretation of legal norms in the competencthefConstitutional Court. In spring of 1997 a
group of deputies submitted a draft project on Admeents to the Constitutional Court Law.

The Amendment envisaged to determine, that "the@s@ational Court shall
present official interpretation of the Constitunorms and norms of other laws”.

The following were suggested to have the righdutbmit an application on official
interpretation of the norms of Constitution : threddent of the State, the Cabinet of Ministers,
not less than ten members of the Saeima, the Plafiule Supreme Court and Prosecutor
General.

As to official interpretation of the norms of laves application (as was suggested)
shall be submitted by the President of the Sthte,Qabinet of Ministers, the Plenum of the
Supreme Court, Prosecutor General and the Courgitrnicipality.

Besides, the project envisaged that the interimatavas to be announced not later
than 3 months after submission of the applicafidre application -according to the draft- shall
be reviewed at a closed court session. All thegadyf the Constitutional Court who are not
excused from participating in the session becafibeaith or other justified reasons shall attend
the session. In this case there may not be lessfitteajudges of the Constitutional Court. The
session is chaired by the Chairperson of the Gatistial Court or his/her deputy.

The draft determined, that interpretation of Civmsbnal or any other law shall be
binding on all state and municipal institutionsficgfs and officials, including the courts, also
natural and juridical persons. However, the Saemgjacted the motion, even without
submitting it to the commissions , because thetgseanumber of the deputies were of the
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opinion that the above function was not typical\testern European courts.

[l THE MOST RELEVANT TENDENCIES OF INTERPRETATION OF
NORMS AT THE CONSTITUTIONAL COURT OF THE REPUBLIC O F
LATVIA

Performance of any Constitutional Court is coraimly connected with
interpretation of legal norms. | would like to dia@ut just the two most relevant tendencies.

1. Interpretation of norms, connected with the actrities of the Constitutional
Court

The Constitutional Court in any of its verdicts jaodgements as well as when
elaborating normative acts of its own, is interpigetnorms, regulating the process and
authorisation of the Court.

Our Court has acquired special experience inlbeeasphere, as the Constitutional
Court Law of the Republic of Latvia determines ailg fundamental issues of procedure of the
Constitutional Court. It envisages that a specrac®dural Law of the Constitutional Court
shall be elaborated, and it shall establish thequtore of reviewing cases. Up to the date of the
above law taking effect, the procedural order guilated by the Constitutional Court Law and
the Rules of Procedure of the Constitutional Cotltt has been adopted by an absolute
majority vote of the entire total of the Constitutal Court judges.

When working on the Rules of Procedure, the bddy@ Constitutional Court of
the Republic of Latvia faced many essential prokleonnected with interpretation, because -
as | have already pointed out - the Constitutiod #me Constitutional Court Law of the
Republic of Latvia have expressed the procedudsroof reviewing of cases in a very laconic
way. Therefore, in many cases typical general jpies, characteristic to Western European
legal system as well as analogy have been madaf.use

Unfortunately, in cases, when the Constitutionali€ is interpreting legal norms,
that regulate the process and authorisation o€threstitutional Court itself, one mostly notices
the result of interpretation, but not its progréss. instance, the text of the Rules of Procedure,
judgements and verdicts etc. are not publicly suttistted.

However, in all the cases, when it has been plesditre Constitutional Court of
Latvia has tried to present motivation to interatien of procedural norms. In several cases, the
Constitutional Court at the court session has baudsent the above interpretation of a decision
or judgement, adopted in the conference chamber.

For example, when reviewing the very first cakat t according to the law - had to
be reviewed by the entire Constitutional Court,hyenot less than 5 judges, three out of the six
judges of the Constitutional Court were challengechot having the right to review the case.
Two of the judges were challenged because theytdlah part in passing the law that was
questioned, and the judge IIma Eepane was chatlebgeause she happens to be the wife of
the Chairman of the Saeima. At that time, the wagdif the Constitutional Court Law did not
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envisage the right of challenging judges, at threeséime it was not stated that there was no
possibility to do it.

The Constitutional Court turned the expressedergé down, referring not only to
the fact that the Constitutional Court Law did restvisage the possibility of expressing
challenge, but also to the fact that the legisléi@as determined the procedure of reviewing
certain cases by the entire body of the Constitati€ourt i.e. by not less than 5 judges and
therefore challenging judges would be at varianite the aim of the law, as - if the challenge
were accepted -there would be no possibility teergthe above case at all. At the same time,
in conformity with the demands of Article 85 of tBenstitution of the Republic of Latvia, the
judges of the Constitutional Court are confirmedtiy same qualified majority of vote as the
President of the Republic and thus they have redeaheightened confidence.

Several months after the above court session, l¢geslator amended the
Constitutional Court Law, including into it the mor envisaging that "there shall be no
possibility to express challenge to the judgesef@onstitutional Court”.

At one of the Constitutional Court sessions a estjwas expressed to close
proceedings referring to a normative act, adopteiimisters before the Law on the Structure
of the Cabinet of Ministers had taken effect. Than€litutional Court Law envisages that the
Constitutional Court shall review cases on "comui@ with the Constitution, other laws and
resolutions by the Cabinet of Ministers of normatacts issued by institutions or officials
subordinated to the Cabinet of Ministers”, buthet time when the above act had been issued,
the Cabinet of Ministers had carried out the fuoretiof the government.

The Constitutional Court, making use of the metbbdeleology and systematic
interpretation, decided that Article 16 of the Gdnsonal Court Law shall not be interpreted in
a limited manner and turned down the request dfimipproceedings. In its judgement the
Constitutional Court also referred to the principleinity and succession of the legal system.

2. Interpretation of legal norms with the help of dstract control

The most important function of the ConstitutioGalurt of the Republic of Latvia is
the so-called abstract control of legal norms,dases on conformity of a legal norm (act) of
lesser legal force with the legal norm (act) ohieiglegal force

The objective of the abstract control of legalmsris to find out if the respective
legal norm (act) of lesser legal force is in confity with the legal norm (act) of higher legal
force. However, to state it, an extensive and etanterpretation of the questioned legal norm
and the legal norm of higher legal power is to beoeplished. In fact, the essence of the
abstract control of legal norms is verificatiortlod rightness of interpretation of legal norms, by
making use of all the methods of interpretation.

In this connection | would like to touch upon seeroblems, the Constitutional
Court of the Republic of Latvia has faced.

Firstly, on force of the verdict.
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Article 85 of the Constitution of the Republic Ioditvia establishes, that ” there exists
the Constitutional Court in Latvia, which withinethurisdiction set fourth in law shall review
cases concerning the compliance of laws with thaes@uotion as well as other cases placed
under its jurisdiction. The Constitutional Courtshthe right to declare laws and other acts or
their parts null and void.”

The second part of Article 32 envisages, thavémlict of the Constitutional Court shalll
be binding on all state and municipal institutionffices and officials, including the courts, also
natural and juridical persons”.

In its turn, before the wording of Article 85 difet Constitution and the Constitutional
Court Law took effect, Article 25 of the "Regulat® Nr.154 on the Procedure of
Administrative Acts”, passed by the Cabinet of Miars on June 13, 1995 establishes that "If
the Constitutional Court in a published verdict latrpreted a respective norm, then the
institution shall interpret it in the same way.”

Neither theoretically, nor practically there isubdb as to the force of the resolution part
of the verdict by the Constitutional Court . Butitatle to the interpretation expressed in the
motivating part has not been unequivocal. Up to tBey moment no legal act has been
motivated by reference to the motivating part ef @onstitutional Court verdict.

For instance, nobody doubts, that after reviewhef first case of the Constitutional
Court, Regulations Nr.54 of March 14, 1995 by tlabi@et of Ministers” On Purchase prices of
Electrical Energy Generated in the Republic of laity that the Constitutional Court has
declared as not being in conformity with the lawh ®egulating Business Activity in the
Energy Sector” as well as with Article14 of the lawthe Structure of the Cabinet of Ministers
are invalid and null and void.

However, neither the Cabinet of Ministers, noiaidis of the Ministry of Justice , who
are responsible for codification of normative abisye mentioned the above interpretation by
the Constitutional Court in an analogous situattonRegulations Nr.239 by the Cabinet of
Ministers of August 1, 1995 ” On Purchase PriceBlettric Energy Generated by Wind Power
Stations”.

Evidently, much is still to be done in Latvia hretsector of theory and practice of law.

Secondly, when discussing the abstract controlsboeld speak about interpretation limits.

Several scientists of law reproach the ConstmaticCourt , because the Constitutional
Court does not present versatile interpretationthef respective norms, stressing only the
interpretation of those, that are essential tolré¢lae verdict.

To my mind, this reproach is ungrounded, as thes@oitional Court in not a research
institute, but a court , that reviews certain cases

Thirdly, when speaking about the abstract contnogé should also speak about arguments, used
in the verdict.

There is no doubt, that the verdict shall refemtomative acts. Still, lawyers are
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discussing if the Constitutional Court has the trighreferring to normative acts, that are not
mentioned by any of the parties.

My viewpoint is, that any normative act has pulalacess and it is not mandatory to
verify it at a court session.

Procedure of the Constitutional Court could besatered to have two dispositions.
From the one hand ,it involves the principle typioa civil proceedings - that of competition
and equality of parties, on the other - the prilecipf ascertaining truth , typical for
administrative proceedings.

Doubtless, the Constitutional Court , in the matiivg part of the verdict expresses its
interpretation of the respective legal norms. Ameldebate is on the problem, if it is acceptable
and necessary to quote interpretations, one coanessain literature of law in cases, when the
Constitutional Court agrees to them, or, vice vearsjgcts them. When getting acquainted with
practice of European Constitutional Courts, oneicaet that different courts of different
countries use different approach. The Constitutiddaurt of the Republic of Latvia has
established the practice, that quotation is perbiéss

In the only case, that the Constitutional Courthef Republic of Latvia reviewed on
conformity of a law with the European Convention ldiman Rights and Fundamental
Freedoms, the debate was started if the ConstialtiGourt, when motivating its verdict, had
the right of making use of judgements by the Euaop@ourt of Human Rights.

The Constitutional Court stated, that Latvia, wianing the European Convention of
Human Rights and Fundamental Freedoms, has ackigedejurisdiction of the European
Court of Human rights. The Constitutional Courtthe motivating part of the verdict of the
above case, more than once referred to the praxtibe European Court of Human Rights and
up to the moment has not been criticised about it.

Conclusion

Those - in short - are the basic problems, coedesith interpretation of legal norms,
the Constitutional Court of the Republic of Latinats practice has come across.

In this respect, we have more problems, than apgrsolutions. The problems mostly
are connected with the specific character of tesitional period, and are so very much alike to
problems of post-Soviet state courts. | do hopé whid joint efforts we shall find solution of
the problems more quickly and successfully.

Thank you for your attention!



