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Coming from Germany, | am going to deliver my repmr the basis of the German legal system.
Therefore | will first give you a short outline tfie structure and organisation of the German
court system in general, before | come to the dquestf how to implement the principle of
judicial independence in the relations betweentsour

A. Outline of the structure and the organisatiothef German court system in general

Germany is not a unitary, but a federal stateotisists of sixteen states, the so-called "Lander”.

|. The judicial power

1. As far as the judiciary is concerned, Art. 94ausle one of the Federal Constitution of
Germany, the so-called Basic Law, reads: "The jatlipower shall be vested in the judges.”
That means that it is only the judges, i.e. thertsp@nd not legislative or executive bodies, that
exercise judicial power.

2. The professional requirements of a judge ame edsablished by the Basic Law itself. Art. 97
of the Basic Law states that judges shall be indéget and subject only to the law. Once they
are appointed permanently, they cannot, againgt Wik, be dismissed, suspended, transferred
or retired before the expiration of their term &fiae.

Il. The German court system

As to the German court system, the fundamentaligions are also laid down in the Basic Law
itself.

1. Art. 92 clause two of the Basic Law reads: "Thdicial power shall be exercised by the
Federal Constitutional Court, the federal courts/jted for in this Basic Law, and by the courts
of the Lander”, i.e. the courts of the sixteenatdit states. Thus, there are federal courts ds wel
as state courts, and there is the Federal CongtightCourt.

2. As to the different branches of jurisdictiont.A85 sub-section 1 of the Basic Law states that
for the purpose of ordinary, administrative, fin@hclabour and social security jurisdiction, the
Federation shall establish one federal supremetcfour each of these respective five
jurisdictions.

Below these five federal supreme courts, eachdigti®n has its own court system of state
courts. Thus, in Germany, we have five differenanmhes of jurisdiction, these being the
ordinary jurisdiction dealing with all criminal ancivil cases, the financial jurisdiction, the
labour jurisdiction, the social security jurisdarti and, last but not least, the administrative
jurisdiction, dealing with all public law not coesf by one of the other four jurisdictions.

All of these five jurisdictions have - at leastganeral — one or two courts of first instance for
each, and one or two higher regional courts, ne.@ two courts of the second instance for each
state. These courts are state courts. At the tagpy gurisdiction has its supreme court, which is a
federal court.

3. In general, the courts of first and second imstaare trial courts, i.e. they consider a case on
points of law as well as on points of fact, wheré@es competence of the supreme court, in
contrast, is mostly restricted to the review omgoof law only.



-3- CDL-JU (98) 46

4. Besides these five jurisdictions each of thealidg with the respective substantive law, there
is the Federal Constitutional Court, dealing exekly with constitutional law. In addition, most
of the sixteen "Lander” have their own constitubrcourt, dealing with specific state
constitutional law.

I1l. The competent court to decide the case

Within the stages of appeal in the respective glictgon, it is (at least in general) always the
court of first instance that is competent to dedilde case. Higher courts, i.e. the courts of
appeal, can only become competent if seized wittadmissible legal remedy. They are not
entitled to review the decision of the lower coextofficio; it is more often only the parties of

the case who decide whether or not a higher cbait eeview the lower court’s decision.

To suumarise as to the German court system:

1. The judicial power is vested exclusively in jhdges who are independent and subject only to
the law.

2. There are five different branches of jurisdioti@ach of them having, in general, several
courts of first instance for each state, one or ¢aorts of second instance for each state and, at
the top, one supreme court, which is a federaltc®asides these five jurisdictions, there are the
Federal Constitutional Court and the constitutiooalrts of the sixteen Lander, dealing
exclusively with constitutional law.

3. Within the respective jurisdiction, the compéteourt is generally one of the courts of first
instance. Higher courts are only entitled to revaewower court’s decision if and to the extent
they are seized with a legal remedy, but neverfigsia

B. The implementation of the principle of judicialdependence in the relations between the
ordinary courts

After these introductory remarks concerning then@sar court system in general, | would now
like to draw your attention to the question of ithglementation of the principle of judicial

independence in the relations between the ordicawyts - ordinary courts, in this context,
meaning all courts of the five branches of jurifidit in contrast to the constitutional courts.

I. The principle

In principle, lower courts in Germany are not bounydprecedent decisions of other, especially
higher, courts. As | mentioned before, Art. 97 bk tBasic Law states that judges are

independent and subject only to the law. Thougé pinovision does not exclude that a binding

by precedents could be enacted by law, as lonbeae is no such law, judges deciding a case
are generally neither bound by the rulings of ttileepcourts in the region, nor by the rulings of

the higher courts, nor by the ruling of the supremert of the respective jurisdiction.

Consequently, the rulings of the different courts the same point of law may differ
considerably. This is, of course, dangerous forstability of law, and, in consequence, for legal
certainty. Therefore there is, generally, the némdprecautions that may prevent rulings of
courts that differ too much on the same point of. I®ne possible way would be, of course, to
generally bind lower courts to higher courts” diecis. Nevertheless, there are other, less
binding ways, too. In the following, | would like tgive you a short outline of the main legal
precautions we have in Germany in order to prewestability of law by a differing court ruling.
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Il. Legal precautions to ensure uniformity of law

1. First of all, a uniform interpretation of theMaan be achieved by providing the parties with
the right to legal remedies. If the parties of aechave the right to challenge a court’s decision
because that court deviated from the ruling of la@gtespecially of a higher court, there is the
possibility that the higher court will set aside tthallenged decision. The higher court, seized
with such an appeal, may decide whether it ovesritke own precedent ruling, or instead, sets
aside the deviating decision of the lower courttha latter case, having set aside the lower
court’s decision, the higher court then decidesctéee in accordance with its own precedent
ruling, and by this means ensures the uniform pmégation of the law. Thus, to give the parties
of a case the right to challenge a court decidian deviates from the ruling of a higher court, is
an important means of ensuring a uniform interpi@teof the law.

2. Another way to ensure a uniform interpretatidnttee law is, as | mentioned before, to
establish legal provisions that state a certaidibobetween ordinary courts. Though rare, such
provisions also exist in the German law systemaAsxample, | would like especially to draw
your attention to the two following categories:

a) As | mentioned before, it is in particular thsk of the supreme courts, i.e. the highest courts
in the respective jurisdiction, to decide on comrsial questions of law, and, by this, to ensure
a uniform interpretation of the law. As each of supreme courts consists of several divisions, it
must somehow be assured that at least these difféirgésions within the same supreme court do
not rule differently on the same question of lawu§, in order to prevent such a non-uniformity,
it is established by law that a division within apseme court that has to deviate from the
precedent ruling of another division of the sam@reme court has to interrupt its own
proceeding and has to present the controversiatigmeof law as well as the reasons why it
wants to deviate to the so-called joint divisiorhisT joint division is a special division that
consists of members of all divisions of the respectupreme court. The joint division, seized in
such a case, then decides, but only on the questiaw presented, and not on the outcome of
the original proceeding. The division that presdritee question to the joint division is bound to
the joint division’s decision and has to decidedtiginal proceeding under consideration and in
compliance with the joint division’s decision.

b) The same proceeding is used in certain renuthsiitigations. To prevent non-uniformity of
the law in this area, courts that want to deviadenfa higher court’s ruling in certain rent dispute
cases have to interrupt their proceeding and havardsent the controversial question to the
higher court. The higher court, in this specifiseaonly decides on the question presented, and
the court that presented the question is bountisohigher court’s decision when it decides the
original proceeding.

So, all in all, there are specific precautions e tGerman procedural law, too, to ensure
uniformity of law.

3. But even if there were no such precautionsdtreger that different courts decide differently
on the same question of law would only be smalisT$y because normally, lower courts follow
higher courts” decisions voluntarily. The main oeesfor this are the following:

First of all, lower courts tend to respect higheurts” decisions, especially when they are well
founded.
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Furthermore, if a lower court follows a higher désidecision, it normally does not have to state
in detail the reasons for its decision; it is suéfnt to state the main reason for that decisiah an
for the rest, to refer to the higher court’s detisin contrast, a lower court that wants to deyiat
must lay down in detail all the reasons why it cabmehe conclusion that the higher court’s
precedent ruling is incorrect and cannot be folldw&hus, deviating from a higher court’s
decision takes considerable effort, and thereilistist risk that the lower court’s decision, even
though well founded, will be set aside by the higbwurt if challenged by the party having lost
the case because of the deviation.

Another important reason why lower courts tendoltofv higher courts” decisions voluntarily is
as follows: Even though independent, a judge degid concrete case has to take into account
that the parties of the case count on the stalafitpw and on a consistent practice of the courts.
Therefore, once there is already a precedent decespecially of the respective supreme court
on a certain question of law, lower courts tendaditow this practice and only deviate if they
come to the conclusion that the practice is raattgnable.

To summarise, there is, thus, in general, no need &trict binding of lower courts to the ruling
of higher courts in order to ensure a uniform iptetation of law and by this stability of law.
Taking into account that lower courts normally teiedfollow well founded higher courts’

decisions voluntarily, it is generally sufficiemt give the parties of a case the right to challemge
decision that deviates from a constant court ruling

4. Before coming to the relations between the a@ndircourts and the Constitutional Court, |
would like to draw your attention to a last questamncerning the relations between the ordinary
courts themselves. So far, | have talked about hdretr not lower courts should be bound by
higher courts” decisions. But there are also cedhin the German legal system, where higher
courts are bound by lower courts” decisions. T$ibié case when the right to appeal is limited.
As | mentioned before, higher courts are only ktito review lower courts” decisions if seized
with an admissible legal remedy. There is no reveswofficio. As a consequence, courts of
appeal can only review a lower court’s decisioth® extent that it is challenged. Thus, if you
limit the right of appeal, you also limit the powafrreview of the higher court seized with such
an appeal.

In the following, | would like to give you a shooutline of the most common cases of such
limitations within the German legal system:

a) The most common limitation, especially for tight to appeal to the supreme courts, is to
limit the power to review to an appeal on pointdani only. That means that a party that wants
to challenge a decision can only challenge it asatathe law applied by the lower court is
concerned. The parties thus can only argue, tledbtlier court applied the law incorrectly. They
will (at least in general) not be heard with th@egl that the facts found by the lower court were
incorrect. In consequence, the higher court, imsacase, is bound by the facts as they were
found by the lower court. The higher court haghis case, no power to find facts of its own.

In Germany, this kind of limitation is quite commas far as appeal to the supreme courts is
concerned. They are mostly limited to a review oms of law only. The main reason for this
is, that the respective supreme court in a spefificsdiction does not have, primarily, the
function to guarantee a correct decision, but targntee a uniform interpretation of the law.
Therefore, its jurisdiction shall be primarily teade questions of law and not questions of fact.
To guarantee that the correct facts of a case @amadfis primarily the function of the lower
courts, especially those of the first instance.
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b) Another common category of limitation is to Itmhe right to appeal depending on the
monetary value of the matter in dispute. Pursuamihé relevant provisions in the German Civil
Procedural Code, in cases where the parties sey ol money, they have the right to appeal
only to the second, and further to the third inségnif the monetary value of the matter in dispute
is higher than a certain amount laid down in tHevant legal provisions. Consequently, in cases
where the value of the matter in dispute does @ath at least the necessary amount to obtain
the right to appeal to the second instance, ttseoaly one instance, and the decision of the court
of this first and single instance is final. Thegea for this kind of limitation is, mainly, to rekre

the higher courts of less important cases.

c) The last case of a limited right to appeal taclH would like to draw your attention is that
the right of appeal depends on whether one couheother admits the appeal.
Two forms have to be distinguished:

Firstly, it can be the lower court which, in itsciBon says whether or not the appeal to the
higher court will be admitted. The higher courttiien bound by this decision on the admittance,
i.e. it must take the appeal when admitted in tveel court’s decision, and vice versa, it has no
power to review the decision when the lower cogjected to admit the appeal.

Secondly, it can also be the higher court itsedt thecides on whether or not, and if so, to what
extent it admits the appeal.

The reason for these limitations is again to reithe higher courts of less important cases. The
main difference between the two forms is thathie first case, it is the lower court that decides
on whether or not a case is of importance, antersecond case, this decision is reserved for the
higher court itself.

Nevertheless, in both cases, the reasons for wheth®t, and if so, to what extent the appeal is
admitted, must distinctly be laid down by law irder to prevent an arbitrary handling of the
parties” options to challenge a decision by thetsou

C. The implementation of the principle of judiciadependence in the relations between the
ordinary courts and the Constitutional Court

The Federal Constitutional Court is the highestcofiGermany, but its jurisdiction is limited to
the interpretation of the Basic Law. The courthisrefore often called the supreme guardian of
the Basic Law.

The competences of the Federal Constitutional Camerenumerated in the Basic Law and in the
Federal Constitutional Court Act. Two of these cetepces are of special interest when looking
at the relations between the Constitutional Coudt e ordinary courts:

1. Concrete judicial review of constitutionality

The first competence of the Constitutional Courtvtuch | would like to draw your attention is
called concrete judicial review of constitutionglitts requirements are set out in Art. 100 sub-
section 1 of the Basic Law. This competence becamlesant when a court - that is any court in
Germany - comes to the conclusion that a law wiscbrucial to its decision is incompatible
with the Basic Law.

Art. 1 sub-section 3 of the Basic Law reads: "Th#ofving fundamental rights shall bind the
legislature, the executive and the judiciary asaly enforceable law.” Every court in Germany
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must therefore already consider constitutionalessa cases that are brought to it. But it is only
the Federal Constitutional Court that can declastatute incompatible with the Basic Law. This

Constitutional Court’s monopoly expresses respacttfe dignity of the legislature and shall

promote uniformity of law; the latter being chalfen if any court could declare statutes
incompatible with the Basic Law.

Therefore, a court that considers a law - federastate law - to be unconstitutional has to
interrupt its proceeding and has to send the Gfethe case to the Federal Constitutional Court,
stating in detail why its decision in the concretese depends on the validity of the statute
submitted for review and why it consideres thatuséato be unconstitutional. The Federal
Constitutional Court, then, only decides on whetbenot the statute submitted for review is

compatible with the Basic Law. If it concludes thia¢ statute is, indeed, unconstitutional, that
law may no longer be applied by any court or ameppublic authority. Thus, the Constitutional

Court’s decision has binding force for all courts @ublic authorities.

It is important to note, however, that the Consittlual Court, seized with such a concrete
judicial review of the constitutionality of a stédu only decides on the question whether or not
the statute submitted is unconstitutional. The @trignal Court is not entitled to also decide

on the outcome of the original proceeding.

2. Constitutional complaint

The other competence of the Federal Constituti@airt which plays a role in the relation
between that court and the ordinary courts is tmstitutional complaint:

Any Person may claim before the Constitutional €abat his or her fundamental rights
guaranteed in the Basic Law have been violatednbgca of the legislative, the executive or the
judicial power. Citizens therefore have a directorgse not only to the ordinary courts, but also
to the Constitutional Court. However, the requireméor lodging such a constitutional
complaint is, inter alia, that there are no otherams to eliminate the alleged violation of the
constitutional right. In principle, all remediesthin the relevant branch of jurisdiction therefore
have to be exhausted before a complainant is atlotee initiate the proceeding for a
constitutional complaint. In consequence, most ttuti®nal complaints are directed against
court decisions. But again, it is important to ntitat the Constitutional Court is not a general
court of review. It is only permitted to review wher the ordinary court has violated the
complainant’s constitutional rights. Such a vi@atrequires more than a simple misreading of a
legal provision. The Constitutional Court only inenes if the deficiency of the challenged
decision shows a fundamental error of the ordir@yrt concerning the significance and the
scope of the fundamental right that is alleged @wehbeen violated. Only if the challenged
decision is of such a constitutionally relevantidehcy, the Constitutional Court sets aside the
challenged decision and refers the case back torthieary court for re-trial under consideration
of the Constitutional Court’s decision.

3. Unlawful interference in the competences ofdidnary court®

The Constitutional Court is sometimes criticised dotoo extensive interpretation of the Basic
Law, thereby expanding the range of its own poweretiew court decisions and curtailing the
competences of the ordinary courts. An exampléehisf ¢riticism is the constitutionalisation of
private law, especially in the field of contractualations. In 1993, a decision of the
Constitutional Court concerning the validity of aagantee attracted attention. The complainant
was a 21-year old unemployed woman who had guadnier her father, so that he could
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double the credit line of his business accounteAfter father went bankrupt, the bank tried to
make use of the guarantee. The Federal Court dicdus.e.the supreme court for civil law
matters, ordered the woman to pay the guaranteed teuthe bank. In her constitutional
complaint the woman accused the bank of havingntadeusive advantage of her lack of
experience in business affairs.

Her constitutional complaint was successful: Thengitutional Court stressed that private
autonomy, conceived of as the right to determinatvthe "law” is between private persons,
presupposes a certain balance of power among thteacting parties. If the balance is grossly
disturbed, the contract tends to be dictated by stnenger party, leaving no room for the
contractual liberty of the other party. The Comsitinal Court obliged the ordinary courts not to
narrow their decisions to the finding, that an adutesponsible for the contracts he or she signs,
but to also take into account the fundamental sigitaranteed by the Basic Law as far as
possible within the framework of statutory intetateon when they enforce contracts that bring
forth distorted results. The case was thereforermed back to the Federal Court of Justice for re-
trial.

Another example for the constitutionalisation ofvate law is a decision concerning the
contractual relations between a landlord and antertdeized with a constitutional complaint
against a decision of an ordinary court in a réspute case, the Constitutional Court decided in
1993 that the tenant’s right of possession is teele® as property under Art. 14 of the Basic Law
which reads: "Property and the right of inheritasball be guaranteed.” Critics argued that the
Constitutional Court produced a new constitutioright, thus enlarging its possibilities to
review ordinary courts” decisions.

However, in general, the Constitutional Court isdhie high reputation and its decisions are
respected by the ordinary courts as well as byoter public authorities, as wellas by the
people.



