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The Swedish Constitution

The Swedish Constitution consists of four fundaraklatws: the Instrument of Government, the
Act of Succession, the Freedom of the Press ActtaadFundamental Law on Freedom of
Expression. The Riksdag (i.e. Parliament) Act ocesipa position somewhere between
fundamental law and ordinary statute law. The @provisions are contained in the Instrument
of Government, which corresponds most closely #® ¢onstitution of other countries, e.g.
provisions on fundamental rights and freedoms @h.laws and other regulations (ch. 8),
judicial and general administration (ch. 11) andigmentary control (ch. 12).

The Supreme Courts

In Sweden, as in many other countries, there aoepavallel systems of courts, one for general
courts and one for administrative courts. The ganesurts handle cases concerning civil law
and criminal law, while the administrative courtgeatl with issues within the field of
administrative law. The competence of the admiaiste courts is very comprehensive and
includes several hundreds of different kinds of endlstrative subjects. Some are more common
than others. A large number of cases concerns,tarefal insurance, social welfare, planning
and building regulation.

Both systems consist of three instances. The higloest of general jurisdiction is the Supreme
Court, and the highest administrative court is $wgreme Administrative Court. Under the
Supreme Court there are six courts of appeal andi€t6ict courts, and under the Supreme
Administrative Court four Administrative Courts dppeal and 23 County Administrative
Courts. Every year, about 160.000 cases are fileleé general courts and 100.000 cases in the
administrative courts.

The rules of procedure in the general and admatise courts, in many respects build on the
same basic principles. However, there are certdiarences. Procedure in civil and criminal
cases is based on principles of orality, immedi@eg concentration. Administrative procedure,
on the other hand, is based on written documets.pfinciple of immediacy means that a court
may base its judgment exclusively on what has h@esented during the main hearing. The
principle of concentration means that the main ingamust be conducted in one continuous
series of meetings. Orality also exists in casesl tunder the Administrative Court Procedure
Act. Oral hearings are held in approximately terr pent of all cases before county
administrative courts. The oral hearings complentkatwritten material in the administrative
courts. The court therefore has to take into accimfiormation that has not been presented at the
oral hearing. One important principle of procedisrealid in the administrative courts, namely
the principle of officiality. The principle of ofiality means that the court has ultimate
responsibility for the investigations in a parteutase. The principle has played a major role in
administrative procedure.

The Supreme Court normally examines both factslawdn a case and renders a final and full
judgment which replaces the judgment of the Cotidmpeal. Depending on the type of legal
remedy used in a case, the competence of the Saplaministrative Court varies. If the

remedy is the “administrative-judicial appeal”, tlmurt’'s reviewing will be very wide

comprising not only legal but also discretionaryngiderations. If the appeal is upheld, the
attacked decision can not only be quashed butnitatso be varied or replaced by an entirely
new decision. If the remedy is the so-called “mipat appeal”, the court’s consideration is
limited to certain questions of legality specifiadthe Local Government Act and the upholding
of an appeal can lead only to the decision beirashed. By using a third remedy — legal review



-3- CDL-JU (99) 18

— a party, who is not pleased with a decision lgy@abinet concerning his rights or obligations,
can apply for a review by the Supreme Administe@ourt. This remedy can also be used if a
decision of an administrative authority cannot lmy ather remedy be brought before a law
court. In that case the application is made toAtiministrative Court of Appeal. The review of
the court comprises the legality of the decisionluding the judgement of facts and the
valuation of proof. It does not, however, conceitms suitability of the decision, nor will it be
possible for the court to replace the decision vaittother one. The court has to confirm the
decision or quash it.

The overall objective of the court system is taed@ine cases efficiently and in accordance with
the rule of law. The Swedish Constitution, whictclimles, inter alia, the Instrument of
Government, contains rules requiring that the @t of the courts shall follow the rule of law.
There are few rules in the Instrument of Governnoamicerning the organisation of the courts.
These rules state that the Supreme Court is theekiggeneral court and that the Supreme
Administrative Court is the highest administrati@urt. The only requirement regarding other
aspects of the organisation of the courts is thatbain features are prescribed by law and that
there should be a permanent judge. The uniqueigosif the courts and judges with regard to
non-interference in the administration of justigedther government bodies is laid down in the
Instrument of Government, according to which neitagoublic authority nor Parliament may
decide how a court should adjudicate in a particaéese or how a court should apply a rule of
law in a particular case. Thus Parliament may rssume the position of higher instance in
relation to the supreme courts or to any othertcdilre independent standing of the courts is
considered a fundamental principle from the pointiew of legal security. However, this has
not prevented the acceptance of a form of supewisontrol over the court system. Since the
introduction of the 1809 Instrument of Governmethis control over the courts has been
exercised by the Parliamentary Ombudsman and th@d@Hor of Justice. Because of the nature
of this supervisory control (see below), their &xi€e is not seen as incompatible with the
courts’ independent standing in adjudication.

In this context, it can be mentioned that the onsbuah and the chancellor have the right to take
initiatives against justices of the supreme couftsus, ch. 12 art. 8 first paragraph of the
Instrument of Government states as follows: “Prdaegs under penal law on account of a
criminal act committed by a member of the SuprermarCor the Supreme Administrative Court
in the exercise of his official functions shall eought before the Supreme Court by a
Parliamentary Ombudsman or by the Justice Chamceflad the second paragraph of the same
article stipulates: “The Supreme Court shall likesviexamine and determine whether, in
accordance with the provisions laid down in thiargection, a member of the Supreme Court or
the Supreme Administrative Court shall be removedfoffice or suspended from duty, or shall
be obliged to undergo a medical examination. Prdiogs to this effect shall be initiated by a
Parliamentary Ombudsman or by the Justice Chamcello

In Sweden, there is no constitutional court. Indtdaoth the Supreme Court and the Supreme
Administrative Court can deal with constitutionssues, primarily constitutional review. Ch. 11

art. 14 of the Instrument of Government statesa“tfourt ... considers that a provision conflicts

with a provision of a fundamental law or with a yigson of any other superior statute, or that

the procedure prescribed was set aside in any tanorespect when the provision was

introduced, the provision may not be applied. Hosve¥f the provision has been approved by

the Parliament or the Cabinet, it may be set asndigif the error is manifest (or obvious).”

The power to review legislation should in principke exercised ex officio. However, this review
of possible contradictions between statutes aeuifit levels was not intended to become an
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ordinary feature of the courts’ application of taes. The power to review legislation is intended
for use only if a contended conflict of norms ipmessly referred to as grounds for a claim or if
a court in a particular case has special reasobsli@ve that a conflict of norms exists.

As it is said in the quoted article 14, the cowam only avoid applying a provision; the court has
no right to nullify it. So far (since 1975 when thew Constitution came into force) provisions
adopted by the Parliament or the Cabinet were tugh@vn by the Supreme Administrative

Court only in three cases and by the Supreme Goumnly one case. The explanation for this is
probably the prerequisite that the error shall kenifiest (or obvious). In practice, it is not

unusual that the Supreme Administrative Court atersi that a provision in a regulation issued
by a public authority is in conflict with a provisi of superior statute.

The provision in the Swedish Constitution on cdostinal review (art. 14) does not apply to
EC-regulations. In such instances Swedish judgesadchave to ask themselves the question
whether an act or an ordinance conflicts manifestty obviously with EC-law. Having
established that a conflict exists, the judge myust precedence to the EC-regulation.

In 1995 the European Convention on Human Rights adgpted as Swedish law. Before this
adoption there was a lively discussion whether @avention should be given status of
constitutional act or not. But because there ajrémd Bill of Rights in the Swedish Constitution
the Swedish Parliament finally decided to implemiiaet Convention as an ordinary act. In this
context, an amendment was made to the Constitulom a provision states expressly that all
new Swedish laws must be compatible with the CotimenBut how about older acts, i.e. acts
adopted before 19957 This problem was raised ircowyt two years ago, and my colleagues
decided to set aside the older Swedish act in imuresst favour of the Convention. Theoretically,
the outcome is not indisputable. A contributory ssado the outcome is probably a previous
judgment by the European Court of Human Rightswinch the court had declared that the
Swedish act concerned was in conflict with the Gorton in the same respect as in the case
before my court.

The Parliamentary Ombudsmen

The Office of the Swedish Parliamentary Ombudsmas wreated in 1809 as part of the
Constitution that was adopted that year. The Ominadis(there was only one at that time) was
given the duty of supervising all judges and otbiicials. In order to enable him to fulfil this
task the Constitution gave him the right to prosecthose officials that were found at fault.

The most important provisions concerning the Swegtarliamentary Ombudsmen are at present
to be found in the Constitution of 1974. The atitdd of the Ombudsmen are part of the

parliamentary control of government. This contreldivided between the Riksdag (i.e. the

Parliament) itself and the Ombudsmen in such a iy the Riksdag, represented by its

Committee on the Constitution, supervises the Gabamd the Cabinet ministers, whereas the
Ombudsmen on behalf of the Riksdag supervise theas;ahe administrative authorities and the

local government.

The main object of the Ombudsmen'’s activities esshfe-guarding of the principle of the rule of
law and the protection of the rights and freedomsthe individual as laid down in the
Constitution and Swedish law, including the Eurap€anvention on Human Rights.
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The Ombudsman Office can be described as a forjndafial institution. All the decisions by
the ombudsmen are based on the law, and the Omlendstke up a strictly impartial attitude in
their work in the same way as a court of law.

The Ombudsmen’s supervision covers all governmeagahcies and the local government as
well as the individual members of their staff.

Also the courts are supervised by the Ombudsmes elssential, however, that the Ombudsmen
do not interfere in the decision-making activit@sthe courts. This would be in direct conflict
with the fundamental principle, that the courtslistarry out their duties in an independent way.
For this reason the Ombudsmen as a rule do not mEk®uUNcements concerning the way in
which the courts apply the law or assess the ecEléna case.

The Ombudsman’s right to investigate is laid dowrthe Constitution. The Ombudsmen have
access to all official files and documents, howesamret they may be. Furthermore all officials
are obliged to give the Ombudsmen any informatlay tmay ask for and to assist them with
investigations and in other ways.

The original role of the Ombudsman as a prosecstiirremains, even though prosecutions
nowadays are not very frequent. The right to protewrongful acting officials is an important
basis for the authority of the Ombudsman Officewéweer, and it gives a special weight to the
critical pronouncements made by the Ombudsmen.

The Ombudsmen’s main weapon, however, is the ptoveriticize officials found at fault. If an
Ombudsman finds a measure to be against the laovlmr otherwise inadequate or improper but
not punishable under criminal law, he will say sad g@oint out how, in his opinion, the matter
should have been handled.

This gives the Ombudsman an opportunity to offeri@dto the authorities and to clarify the
meaning of the law.

The Ombudsmen may also address the Governmeng &Riksdag asking for an amendment of
the law.

There are at present four Parliamentary Ombudsmlenf whom are elected by the Riksdag
(the Parliament) at a plenary sitting for a perwddour years. The elections are prepared by the
Riksdag’'s Committee on the Constitution. The Ominais Office is stricfly unpolitical, and it
has been a tradition that an Ombudsman should beptable to all the political parties
represented in the Riksdag. Re-elections are dessib

If an Ombudsman does not enjoy the confidenceeRiksdag he can be dismissed immediately
by a majority vote in the Riksdag.

Every Ombudsman makes his own decisions. He hamarisdepartment and his own staff. The
staff consists of two heads of department (lawyeits long experience of legal work), six
investigating officers (they are junior judges I fjudicial career and usually stay on between
four and six years) and finally two secretaries.

Every Ombudsman, and his department, has a cedaliour indicating the area of his
supervision. One department is the yellow one, ferois blue and a third is white. My own
department was red. The chief of the administrativesion for the Ombudsmen institution is
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responsible for the classifying of the cases (thétting colour is given to a case). The given
colour is manifested in the colour of the coveths file.

At present the supervisory duties are distributedrag the Ombudsmen in the following way.
One Ombudsman — the yellow one — supervises thet€otiLaw, the public prosecutors and
the police. Another one — the blue — supervisesstiw@al welfare, the medical care and the
education. The third Ombudsman - the white one persises the prison administration, the
execution of judgments in civil cases, taxes amdabsessment of taxes, the armed forces and
social insurances. | myself — the red Ombudsmaunpersised the Administrative Courts, the
labour market, planning, most of the local governme&ommunications, administration of
cultural matters, the Church of Sweden, environ@lemgrotection and the immigration
authorities.

The main task of the Ombudsmen consists of thelmandf complaints. The annual number of
complaints now is about 5 000. The Riksdag consittee handling of complaint cases to be the
central part of the work of the Ombudsmen.

Everyone — even citizens of other countries or fgapt living in Sweden — may complain to
the Ombudsmen. There is no rule saying that thep@nmant must be personally concerned in
the matter. No absolute time limit is set, busiprescribed that the Ombudsmen usually should
not start an investigation if the matter took plauware than two years ago.

Complaints should be presented in writing. Wheressary, however, a member of the staff will
help the complainant to word his letter. No feecigmrged. Anonymous complaints are not
admissible but they sometimes give an Ombudsmasectaustart an investigation on his own
initiative.

The largest categories of complaints refer to $oe@fare, prison administration, the police and
the law courts. Together these areas account fartaty % of the total number of complaints.

Only about 12 % of all complaint cases give rissame kind of criticism by the Ombudsmen.
No less than 40 % are dismissed without full inigegion.

In many cases the complaints are based on a misiadding; the action complained against, is
in fact in accordance with the law. If a complaistof only minor importance, it may be
dismissed, even though it is not obviously unfouhdsnce it is essential that the comparatively
small Ombudsman Office is used as efficiently asspue.

The complaints which are not dismissed or refetcednother agency, are investigated by the
Ombudsmen. Often the first step is to request #levant documents from the authority
concerned. In many cases it is possible to judgm fthese documents alone whether there is
sufficient cause for the complaint or not. The nexometimes the first — step will be to ask for
an explanation in writing, from the authority oretlofficial responsible for the actions
complained against. If necessary, further corredppoe may take place, and the opinions of
experts or competent bodies may be requested. @eings are sometimes held in order to
obtain more or better evidence.

If an Ombudsman finds that there is sufficient giuor a prosecution, he is obliged to

prosecute in the same way as an ordinary publisgmator. The Ombudsmen usually do not
appear themselves before a Court of Law in thaisgeuting capacity. This function is instead
assigned to a public prosecutor or to a membenefdmbudsmen’s staff. As a rule at least one
experienced prosecutor is serving in the Ombudssn@ffice.
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When the investigation is completed, the Ombudspranounces his decision, which is open to
the public. The decisions are often very detaibatl] they are in many respects written in the
same way as the judgments of the Courts of Law. ddwssions are often reported in the mass
media.

The Ombudsmen are also entitled to start investigaton their own initiative. The majority of
these are based on observations made during inspecSometimes reports in the newspapers
or on the radio or TV give the Ombudsmen causep@nanvestigations. Furthermore, when
investigating a complaint case, an Ombudsman somstiiscovers unsatisfactory conditions or
errors committed, which are not covered by the damp He will then act on his own initiative
and open a new investigation.

Ever since the Ombudsman Office was set up, theudsrhen have made inspections from time
to time of authorities of every kind all over theuatry. The Ombudsmen now together spend
30-40 days each year inspecting authorities offit kinds.

During an inspection much time is spent in perugieg and other documents. The Ombudsman
meets with the head of the authority and otheraemembers of its staff. There are also

discussions between the members of the Ombudsmetaifsand the employees of the inspected
authority. When a prison, mental hospital or a Eimestablishment is inspected, the inmates are
given the opportunity to meet the Ombudsman andessptheir grievances.

The inspections are of great value in several walggy give the Ombudsmen and their staff the
opportunity to meet people who are serving in thin@rities in their proper surroundings and to

get to know their working conditions. It is also chueasier to find errors of a systematical nature
in the activities of an authority at an inspectittran from dealing with complaint cases. Also,

the knowledge that any authority can be inspecyedroOmbudsman at any time, contributes to
keep the officials on their toes.

The Ombudsmen have to submit a printed reportadiiksdag (the Parliament) every year. The
report is studied by the Riksdag’'s Committee on @mastitution. The Annual Report is also
read by judges, civil servants, law professors ktcs considered to be a document of great
interest and it is often referred to in legal wnifs.

On the whole, the Swedish Ombudsman Office hasgprée be an indispensible complement to
the regular legal institutions. The specific quedit of the Ombudsman institution give it a

practical and psychological effect that cannotddesh over by any other agency. Among other
things, it has an important preventive effect; taooerrors probably never occur, because of the
existence of the Ombudsmen.

Some practical examples

From my own activity as an Ombudsman | would likeyive some examples of the topic for our

workshop. | have divided the cases into two sestidie first section contains cases in which |

have dealt with constitutional issues. In the sdcsection | have gathered some of my decisions
in which | have supervised administrative courts.
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THE OMBUDSMAN AND CONSTITUTIONAL |SSUES

From the book The Parliamentary ombudsman on Adiniiive Procedure 1996

16 The question of the legality of the National Kens Board’s routines for dealing with
post addressed to foreigners housed at residentitcilities

In his capacity as publicly appointed counsel féamily applying for asylum, G. requested the
Parliamentary Ombudsman to investigate whetherNagonal Aliens Board had the right to
open and inspect or — without actually opening myayl — to copy letters or postal orders which
had arrived for families housed in residential liies, and whether a decision to reduce the
daily allowance payable could be based on thetre§sluch inspections.

In his decision of 25 April 1996 tHearliamentary Ombudsman, Mr Layiwrote as follows.

Initially, 1 should like to make it clear that tHearliamentary Ombudsman does not usually
express any opinion about the correctness of asidecper se Normally, any inquiry into
guestions of this kind only takes place when agiegiis in direct conflict with a law or other
regulation, or when the decision otherwise apptabe patently erroneous. In view of this, | am
not going to express an opinion about the Natidtiahs Board’s decision to reduce the relevant
daily allowance. Moreover, this issue has alreadgrbexamined by a County Administrative
Court.

In the ensuing discussion, | shall only concentratethe National Aliens Board’s routines
regarding the distribution of postal items to thbsesed in the Board’s residential facilities. The
Board has described these routines in the folloviengs:

All post addressed to those applying for asylum velne housed in a facility arrives at the
facility’s post box and is collected from the poffice by the staff of the facility and laid outrfo
collection from the facility’s reception office.

Items of post which the staff consider to have teiptial effect on the amount of daily allowance

payable are copied and the appropriate case offieegy, if necessary, summon the refugee
concerned to an interview in order to establishtiviea new decision on the amount payable is
required.

It should be noted that sealed envelopes/itemsnaxer opened. Certain envelopes reveal,
however, that their contents may be of intereghia connection. One instance was the recent
case which involved one of the postal giro systesmselopes containing a postal cheque
(coloured green). In such cases, the envelope jgedoand the refugee summoned to an
interview and asked about the contents of the epecl

My starting-point is, therefore, that the routireaployed by the National Aliens Board do not
involve the opening of envelopes or the retentibriteams of post. Admittedly, the National
Aliens Board concedes that post may have been dpmmene or more than one occasion and if

! These and the following translated decisionsrapeoduced by permission of the publisher: Juikifyet i
Lund, Box 207, S-221 00 Lund, Sweden.
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so by mistake. | have found no reason to invedidfais any further. | am, however, assuming
that routines have been tightened up or, if this mat yet happened, that they immediately will
be, in order to prevent any repetition of thesdakiss.

It hence transpires that one of the routines of dtaéf of residential facilities while sorting
incoming mail is to note items addressed to resgland record those which could be assumed
to affect entitlement to a daily allowance — postalers and the like — so that the staff of the
National Aliens Board will then be able to challenthe addressee with the information so
gained. These measures are thus intended to helpeetinat the daily allowance paid will not be
larger than necessary. The National Aliens Board $tated that information which can be
derived from items of post may also be noted dowaorally communicated to other members of
staff. Insofar as assessment of the principles nlyidg these routines is concerned, there is
hardly any reason to distinguish between the diffemethods of ascertaining and disseminating
the results of observations made while dealing yitikt.

Individuals applying for asylum are only entitlewl & daily allowance if they have no funds of

their own. | am assuming that adequate informai®ravailable about the conditions for

entittement to a daily allowance, and that thisoinfation is translated so that applicants
understand the significance of the forms they sigrdoing so, an applicant has undertaken to
inform the National Aliens Board of any income tier assets which may come into being after
the application has been made. The routines addyptéide National Aliens Board in connection

with the sorting of post are in themselves of sadmature that one may well wonder whether
applicants are normally allowed enough time fomth® communicate relevant information of

their own accord.

The regulations in Chapter 4, Sections 8 and &i®fGriminal Code are hardly applicable to the
routines of the National Aliens Board describedehdrowever strictly interpreted. The first of
the two Sections does not apply because the Natinens Board does not belong to the
category of forwarding agencies which its wordimgedafies, while Section 9 is based on the
presumption that items of post have been tampertt ike. that the offender has gained access
to a sealed item of post. The routines adoptedh&yBbard would not appear to involve any such
action. Nor have | found that the requisite cowdisi for malfeasance as laid down in
Chapter 20, Section 1 of the Criminal Code ardlked.

The protection guaranteed under Chapter 2, Se&iof the Instrument of Government (the
Swedish Constitution) against the scrutiny of lstter other private communications almost
certainly extends not only to ordinary items of tpmst also to the organised regular conveyance
of communications to private individuals by pubbathorities (cf. Petrén and Ragnemalm,
Sveriges grundlagarl980, p. 55). Thus, the way in which the NatioAkéns Board deals with
post at its residential facilities shoupetr sebe covered by this section of the Instrument of
Government. The question is, however, whether ttigorss of the National Aliens Board
described here can be regarded as constitutingothe of investigation of confidential postal
items referred to in the wording of the law. Inwi®f the fact that confidentiality is given
particular prominence in this wording, it is thentent of the communication which enjoys
constitutional protection (cf. Government Bill 1993, pp. 242 f.). According to the National
Aliens Board’s description of its routines, it i®tnthe Board’s intention to study the actual
contents of the postal items. It cannot, however,rblled out that the interest in the post
addressed to residents displayed by the staff efrésidential facilities could give rise to
knowledge of a confidential nature. It has not é¢fi@re been demonstrated without any shadow
of doubt that the routines adopted by the Natigklans Board are in full agreement with the
Constitution. This uncertainty should give risestome degree of reflection and reconsideration.
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Article 8 of the European Convention is probablyeimded to apply mainly to measures
involving a much higher degree of intervention thiamse referred to here (see Lorenzen, Rehof,
and Trier,Den Europaeiske Menneskeretskonvention med kommaert894, pp. 246 ff.). The
cases involving interference with the right to espondence which have been heard in the
European Court have primarily dealt with the opgnhitensoring, or retaining of letters (see van
Dijk and van Hoof,Theory and Practice of the European Convention ambin Rights2nd ed.,
1990, pp. 392 ff.). The question of whether measwkthe kind involved in this case are
permissible has probably never been brought befeeCourt. The wording of Article 8 in the
Convention does not, however, exclude the possibihat the practices described by the
National Aliens Board could be regarded as beirfgy@ach of the Article.

As has transpired from the preceding discussianNéational Aliens Board cannot be regarded
as being guilty of any obvious contravention of the in its routines involving post to its
residential facilities. Even so, | would like topegss my reservations about those routines. The
reason why the staff of the residential facilitieke care of the post is to ensure that the various
items reach their addressees. What is happenitigsicase is that the staff are using this routine
for a different purpose than the one it is suppdseserve. When an agency avails itself of its
powers to achieve an end other than the one intgnidebecomes — in the parlance of
administrative law — guilty of abusing its powetdgtournement de pouvoir”), in other words
overstepping its authority. References to this lleg@a may be found in the periodical
Forvaltningsrattslig tidskrift 1995, pp. 150 f., and in the sources referratigce. In this case, in
my opinion, the National Aliens Board balances ba borderline of the area of application
covered by the relevant legal instrument.

Furthermore, | should like to draw attention to tieks that a systematic scrutiny — possibly

combined with registration and copying — of post aavolve for the sender and the recipient.

Information on envelopes makes it possible to dmmmclusions of various kinds about the

addressee and his family, such as their politiodl eligious affiliations as well as membership

in and contacts with organisations. | am presuntirag the scrutiny which takes place at the

National Aliens Board’s residential facilities i®tnof such a nature and such an extent that it
enables staff to investigate the personal circuncsts of those who send letters and of the
refugees who receive them.

In the light of what has been said above, | finel thutines described there distinctly dubious. If,
nevertheless, these routines are still going tagmied in future, applicants should at any rate be
told about the procedure in advance. One posgiliiduld be to ensure that the forms they sign
explicitly state that items of post which are judde be of potential relevance to the assessment
of the resident’s daily allowance may be registdrgdhe staff of the facility.

(Reg.no. 4494-1995, Reporting Officer Timo Manninen

38 The question of whether a municipal employe&ho had caused a parent’s notice to be
removed from the notice board of a day nursery, maybe held to have restricted the
parent’s constitutional freedom of expression

In his complaint to the Parliamentary Ombudsmarhas levelled criticism against a District
Manager working in the municipal administration a¥fild care for pre-schoolchildren on the
grounds that the District Manager had caused fotices, placed by J. on notice boards in a day
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nursery, to be taken down. J.’s complaint contetiidé his freedom of expression has been
restricted by the Manager's actions.

The notice contained an appeal against the presaribe relevant residential area of a nursing
home for people with mental problems. The appehberd parents to take joint action in order
to have the home removed from the area.

In his decision of 18 September 1996, tParliamentary Ombudsman, Mr Layiwrote as
follows.

According to Chapter 2, Section 1, subsection ohdhe Instrument of Government (the
Swedish Constitution), all citizens shall be guéead freedom of expression in their relations
with the public administration. This entails theddom to transmit information and express
thoughts, opinions, and feelings in speech, inimgjtby means of pictorial representation, or in
some other way. Freedom of expression may be etsdrithough. In such cases, the relevant
provisions in Chapter 2, Sections 12 and 13 mugibdserved, among them the rule in Section
12, subsection one in the Instrument of Governmemtler which restrictions shall be
implemented in accordance with laws and statutess tlear from Chapter 2, Section 13,
subsection three that directions which regulateagerways of disseminating or receiving
utterances, regardless of their contents, shalbadteld to constitute a restriction in freedom of
expression.

That protection of the freedom of expression whgltontained in the Swedish Instrument of
Government constitutes protection against “the ipuatministration”. This term comprises,
among other things, the local (municipal) admimiste authorities. In consequence of such
protection, an authority must not, directly or iaditly, intervene or take action against anyone
because he or she made use of his/her constitutigh& to express an opinion. Exceptions are
only valid if an intervention is supported by laar, if the authority bases its intervention on
provisions of order under Chapter 2, Section 1Bseation three.

Article 10 of the European Convention for the Pcttesn of Human Rights and Fundamental
Freedoms also comprises rules regarding the freedd@peech, but these rules hardly constitute
more comprehensive protection than the regulatmn#ained in the Swedish Instrument of
Government.

The notice put up by J. was not to be regardedpaimted text; consequently, the Freedom of the
Press Act was not applicable in the case. Everthgofundamental contentions underlying the
Freedom of the Press Act are the same as the owlespinning the Instrument of Government
with regard to the possibility of regulating thessBmination of utterances via rules of order. As
the freedom of expression is explicitly regulatedhe Instrument of Government, there is not, in
my view, any reason to make a detour by invokiregEreedom of the Press Act in order to set
up a legal foundation for the assessment of uttesmmvhich do not formally belong under that
Act (cf. the Parliamentary Ombudsmen’s Official Regor 1970, p. 294).

In its reply to the official request for an accowdftthe reasons that led to the removal of J.’s
notices, the relevant Committee referred to centaies and regulations pertaining to the use of
notice boards in pre-school facilities. Accordinghe Committee’s reply, the gist of these rules
was that the notice boards might be utilised fag thurposes of spreading information on

municipal activities and helping parents recovgects lost on the premises. The grounds for the
relevant regulations are not explained in the rephe reply also states that over the years, the
utilisation of the boards has in some cases betnéad so as to permit notices regarding so-
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called swapping days for limited periods of timtewbuld appear that the reason for the removal
of J.’s notices was that they were not held toddevant to pre-school child-care activities.

A factor which contradicts the Committee’s desdoiptof the rules that apply to the utilisation
of notice boards is J.’s statement in his complénthe effect that the municipality actually
allowed parents to use the boards to a compretemsitent. Among other things, he claimed
that at the time when he put up his notices, thegis already an appeal against higher day-
nursery fees on the boards. The Committee hasomdésted these allegations, and it is therefore
difficult to gain a clear picture of what rules tmeunicipality was in fact practising. My
assessment, however, has had to proceed from theention that at the very least, the
municipality permitted parents of children cared ito day nurseries to put up appeals with a
bearing on that particular activity.

In view of what has been said above concerningnhaicipality’s regulations of order, and as
J.’s notices may be held to have had a bearinghenchild-care activities, | find that the
municipal administration’s action in removing thesgtices does not agree with the protective
rules on the freedom of expression contained inltisrument of Government. The incident
gives me reason to stress the importance of then@itvee’s drafting unambiguous regulations
pertaining to the utilisation of notice boards neqschool facilities and ensuring that information
about these rules is duly disseminated. Natur#ly,regulations must not be abused in such a
way that freedom of expression is restricted foy ather reason than the desire to maintain a
good order concerning the notice board.

With the criticism implied in the preceding parggng, the case is closed.
(Reg.no. 4090-1995, Reporting Officer Jakob Hedénmo

From the book The Parliamentary ombudsman on Adiniive Procedure 1997

56 The question of whether the chairperson of aharch council infringed the prohibition,
contained in Chapter 3, Section 4 of the Freedom dhe Press Act, against inquiring into
the identity of the author of published material

L. has reported the Church Council chairpersoncliming that E. attempted to establish the
identities of the authors of an anonymous letteh&editor published in a daily paper, and that
she succeeded in doing so.

In his adjudication of 16 December 1997, thaliamentary Ombudsman, Mr Laviwrote as
follows.

Chapter 2, Section 1, item 1 of the Instrument o’&nment (one of four Constitutional Laws
in Sweden) prescribes that every citizen is guaeththe freedom of expression in relation to
institutions in public life. Freedom of expressiamans that the individual is at liberty to
communicate information and to express thoughtmiaps, and feelings in speech, writing, or
pictorial representation, or by other means. Litiotas in these rights may be introduced by
legal means (Chapter 2, Section 12 of the InstraneérGovernment). To a certain extent,
freedom of expression is granted special protediipnhe rules on informant freedom that are

2 ® Juristférlaget i Lund, cf. note 1 above.
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contained in the Freedom of the Press Act (ano@umrstitutional Law). Informant freedom
under Chapter 1, Section 1, subsection two of tleedom of the Press Act signifies that each
Swedish citizen is, provided he/she observes thwvigions contained in the Ordinance
protecting individual rights and public safety, lierty to express thoughts and opinions in a
printed publication, publish documents that arpublic domain, and communicate information
on any subject whatever. Furthermore, informantgmtion entails a prohibition forbidding
authorities and other public bodies and agencietahe steps to establish the identity of an
anonymous informant (Chapter 3, Section 4 of tlee&om of the Press Act), with the exception
of certain stated types of criminal activity.

The legal provisions afford the same protectioentgployees in official positions as they do to
every other citizen. Hence, a public official magpeess his/her opinions freely, even as regards
the activities of his/her own authority/body. Ittise, of course, that the Secrecy Act (1980:100)
contains rules which limit the freedom of expressenjoyed by officials when it comes to
speaking of what they have learned in the courdbeif duties; but those rules are irrelevant to
the present case.

The protection for the freedom of expression teatdntained in the Instrument of Government
is a protection against “institutions in publicelif The Church Council in the ecclesiastical
district is such an institution. In consequencé¢hef protection established in law, an authority is
not permitted to intervene against a person becdneseor she has made use of his/her
constitutional right to express an opinion in thedma, or in other ways. Nor is an authority
allowed to attempt to thwart an employee’s utilisims/her rights. Thus, an employer must not,
by way of general pronouncements or criticism isividual cases, try to influence an employee
with regard to the manner in which he/she makesoti$es/her freedom of speech. Exceptions
only exist in cases where intervention is legadigctioned.

Impermissible investigation is an offence under [itéa 3, Section 5, subsection two in the
Freedom of the Press Act. It emerges from the agieprovision that the penalty for intentional
investigation is a fine or imprisonment for a manmperiod of twelve months.

| have limited my consideration of the case to wisak place in connexion with the telephone
conversation between E. and the Church Clerk o®@@&adber 1995. The remainder of the inquiry
has not provided a sufficient basis for me to be &bform an opinion on other circumstances in
the case. Nor do | see any reasons for a contimggiity into these.

It is clear that E. and the Church Clerk discugbedanonymous letter to the editor during their
telephone conversation. The letter had been pddisihe day before, and E. was the person who
brought it up. Both the Church Council and E. apgeawish to argue that her actions on this
occasion were dictated by concern for the staffl #iat no serious attempt was made by her
during the conversation to find out who was belimgstatements expressed in the newspaper.

On the basis of what E. has communicated to myc©ffi am in a position to affirm that she
posed direct questions as to who might be behiadhtwspaper item during her conversation
with the Church Clerk. In other words, E. triedital out where the published information came
from. Personally, | cannot therefore take any othew of her actions than the one according to
which she, by acting as she did, adopted meastnats belong within the prohibition to
investigate which is contained in Chapter 3, Sectloof the Freedom of the Press Act. In
consequence of this, | have considered initiatipgediminary police inquiry in order to find out
whether E. was guilty of prohibited investigatiam,contravention of Chapter 3, Section 4, the
opening sentence, of the Freedom of the PressGkcthe basis of my own inquiry, however, |



CDL-JU (99) 18 - 14 -

have been unable to establish that E. deliberatety intentionally attempted to find out the
names involved, although she was informed of thannd the telephone conversation. Even so,
E.’s actions are in contravention of the prohibitas such, and even if no penalty is imposed on
her, they merit very serious criticism indeed. é¢mienting myself with expressing this criticism,

I have taken account of the fact that nothing in imyuiry has seemed to suggest that those
parish officials who chose to express their opisiam the press were exposed to any sort of
retaliation from the parish.

The Church Council’s reply to the letter in whichis invited to state its view of the case
suggests that the Church Council is unaware ofigie of employees to express their thoughts
and opinions in print. Hence, | wish to recommemel Church Council to familiarise itself with
the currently valid rules on the relevant aspedtshe constitutional freedom of expression
which its employees enjoy.

With these communications, and with the criticigticalated above, the case is closed.
(Reg. no. 3561-1996, Reporting Officer Mariannegtréh)

From the book The Parliamentary ombudsman on Adinative Procedure 1998/89

2 The question of whether a public library had te right to refuse to lend an individual
certain books because of his reason for wanting tmorrow them

V. had requested that the Parliamentary Ombudsrhanld examine the rules for lending
imposed by a commune public library. He also raiged question of whether the library was
registering political opinions.

In his adjudication of 9 January 199B8e Parliamentary Ombudsman, Mr. Lawrpressed the
following opinion.

Up until 1 January 1997 no legislation existed walard to public libraries, apart from certain
regulations concerning government grants. On 1algnf97 the Library Act (1996:1596) came
into effect. The Library Act contains certain fungental regulations about public libraries. No
detailed provisions about how communes are to @sgaand manage library services have been
laid down.

There could well be reason to point to some ofrdgulations of relevance for this case in the
Library Act. Article 2 stipulates that every comneuis to have a public library and Article 7 lays
down that this is one of the services for which oames are to be responsible. Public libraries
are to allow the general public to borrow printedrks for a certain length of time (Article 3).
Article 10 stipulates that the county libraries,okadepositories, university libraries, research
libraries and other libraries financed by the stateto make printed works from their collections
available to the public libraries free of chargel dhat they are otherwise to co-operate with
public libraries and school libraries and assistritin their endeavour to provide borrowers with
good library services.

When the events referred to in this complaint o@xjrthe Library Act had not yet come into
force and there was no other legislation that gueerthe activities of public libraries. It can,
however, be established that even since the Libkatycame into force, there are no statutes that

5 © Juristférlaget i Lund, cf. note 1 above.
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govern the activities of public libraries in detdtlven today, there are no stipulations about the
obligation of a public library to provide writtenorks of a specific nature, insofar this should be
of interest, or to arrange inter-library loans.

The supervisory powers of the Parliamentary Ombuagsprimarily involve ascertaining that
those who exercise public authority comply with ther and other legislation and that they
otherwise fulfil their obligations. In addition, ghParliamentary Ombudsman is to exercise
discretion in expressing opinions on issues tlatvithin the competence of the elected councils
of the communes, to which library services for thest part pertain.

An important task for the Parliamentary Ombudsnsatoiensure that courts and administrative
agencies adhere to the Constitutional requiremehtsbjectivity and impartiality and that the
fundamental rights and liberties of citizens areem@roached upon by the state — Article 3 in the
Act with Instructions for the Parliamentary Ombu@sn{1986:765).

It is principally in the light of this last provisn that | have undertaken my examination of this
case.

Chapter 2 of the Instrument of Government contaiifsulations about the fundamental rights
and liberties of citizens. One of the provisiongtad first paragraph of Article 1 is that the state
is to guarantee each citizen freedom of informatdaescribed here as the freedom to obtain and
receive information and otherwise acquaint oneséh the utterances of others. This provision
guarantees freedom of action for each citizen wheonmes to receiving information provided
from different quarters. On the other hand it does imply any obligation for the state to
provide information. (See Petrén and Ragnema8ueriges grundlagar och tillhérande
forfattningar med forklaringar [The Swedish Congibn and Associated Statutes with
Explanations] 1980, p. 44.)

The provisions about freedom of information in &fithe Instrument of Government cannot, as
has been shown, provide a basis for considerirtgatipablic library is obliged to make all of its
books available to the public.

The regulations in Chapter 2 of the Freedom ofRhess Act enjoin every public authority to

allow individuals access in certain ways and subjeccertain restrictions to the authority’s

public documents. However, printed works and tke forming part of the collection of a library

cannot be regarded as public documents (11.3.19e @gain, there is nothing to be found on
which an individual could base a claim to be alldwarcess to any item whatsoever in the
collection of a public library.

In 1.9 of the Instrument of Government, adminis¢etigencies and other agencies involved in
public administration are enjoined to pay regardh® equality of all individuals before the law
and to observe objectivity and impartiality in diacging their obligations. This provision
demands that in the application of laws, ordinareses other legal regulations, citizens are to be
treated objectively, impartially and even-handedily.the Local Government Act (1991:900)
Article 2.2 stipulates that communes and countyncdsi are to treat their inhabitants
impartially, unless there are valid reasons fordwhg so.

In my opinion, the principles of objectivity and partial treatment apply in situations where a
public library is dealing with a request from adiindual to be allowed access to a printed work
that forms part of the library’s collection or fan inter-library loan. In this context, it would be

acceptable to establish a principle denying childoe young people access to some types of
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works. Similarly, it would be acceptable for a &by to restrict public access to some books in
its collection, or to refuse to arrange inter-litgréoans, or to arrange such loans only for those
involved in research. In the same way it is, ofreseutotally acceptable for a library not to buy

works of a certain type. On the other hand, | cariimal it acceptable to differentiate between

adult borrowers so that available works are ontywjted to those who can show that they have
the “correct” opinions or that they are well enougformed about certain subjects. Nor do |

consider it acceptable to base the decision whetheot to arrange an inter-library loan on such
differentiation.

In the rejoinder, the Chief Librarian admits thae staff asked V. his purpose for requesting the
loan when he asked for two works by Martin LuthEne reason is that the library staff are

“vigilant where anti-Semitic works are concernedhat this means in practice is not, however,
explained. In the rejoinder, all that is said iattthe public library did not on any occasion

prevent V. from borrowing any books. It is implidtht in its actions the library was vague or

that misunderstanding had arisen.

The library’s rejoinder is contradicted by the @it of a letter signed by the Chief Librarian
and one of the staff on August 9 1996. This stttaslibrary policy forms the basis of its actions
and its reluctance on principle to use the interally loan system to acquire the books that V.
bad requested. Here it is said that the aim ofetlaetions is to prevent the abuse of freedom of
expression and of the library’s unrestricted loahsarious forms of publication. When V. by
referring to a newspaper article he had written been able to indicate the “serious purpose”
behind his request, the library attempted to amang inter-library loan and then lent the
requested works by Martin Luther from its own colien.

The documents in this case reveal, as has beemslioat not until the staff had made sure that
there was a serious purpose for the loan did trarly accede to V’s request. It has become
obvious that in establishing the nature of thisppge V’'s political and religious standpoints
were taken into account, and that if he had expresa the article or otherwise, a point of view
considered by the staff to be unsuitable, his regweuld not have been granted. In the light of
what has been said previously about the applicagiothe principles of objectivity and equal
treatment in the operations of a public library,diferentiate in this way among individuals
applying for loans cannot be acceptable.

This critical opinion concludes the case.
(Reg. no. 3622-1996, Reporting Officer Henrik Rwmgs

16 The question of preventing the circulation o& printed work

An article, printed in a newspaper led the Parliatey Ombudsman to initiate a special enquiry
into whether it could be considered that obstalsket been raised to the circulation of a printed
work. The article contained the following account:

A ban is now in force at the library and it is lpimbeyed loyally by all of the library staff. This
is what A., the owner of a second-hand bookshamdaut in connection with a recent event —
the International Poetry Festival. He was askedhleyadministrative director of the library, R.,
not to display a number of copies of “Tidernas ibiielk”. During the festival, A. had been
selling the works of the visiting poets at differeenues. “I sell them in the shop, so | brought
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some along with me to a reading at the libranR..considered it inappropriate for me to sell the
works in view of what had been said by the po#tits. ...”

In its rejoinder to the Parliamentary Ombudsmase, ltlocal Authority’s Cultural Committee
included the following:

A. confirms that the situation was not experien@d a threatening one, but possibly as
“‘unpleasant”. He says that he was asked who hagingivm permission to sell books at the
library. He was unable to reply and therefore cdessd the question to be surprising. As he
could not answer, R. asked him to remove the bodkshose not to continue the discussion, as
he felt that the situation was strange and he wagsy about the permission to sell books.

In an adjudication of 24 March 1998&e Parliamentary Ombudsman, Mr. Lawstated the
following.

According to 6.1 of the Freedom of the Press Agy, Swedish citizen or legal person has the
right, either personally or with the assistancetbirs, to sell, dispatch or otherwise disseminate
printed matter. In addition, the second paragrdph.® contains an explicit prohibition for any
agency or other public body to prevent printingplmation or circulation to the public of printed
matter because of its content, through action atitaised under the Act.

The decision by the Cultural Committee that the lipubbrary’s own copies of the work
“Tidernas bibliotek” were not to be sold beforeeatain date cannot be regarded as an unlawful
ban on circulation. My assessment of this casethélefore be limited to the question whether
the actions of representatives of the committeeatds the bookseller in connection with the
International Poetry Festival were in breach of ghehibition in the second paragraph of 1.2 of
the Freedom of the Press Act.

| shall begin by establishing that the intendeck safl the books by the bookseller must be
regarded as the circulation of printed matter eoghblic, irrespective of whether this was to take
place on the library’s premises.

From the rejoinder of the Cultural Committee it ¢tear that the reason the library’s

administrative director requested the bookselleretmove the books was that he felt that he
should comply with the Cultural Committee’s intemtithat the books should not be sold in the
library until later. His action was not thereforasled on regulations or similar circumstances
prohibiting sales on the library’s premises. On twntrary, it has become clear that the
intervention came about precisely because the lwiféced for sale by the bookseller was

“Tidernas bibliotek”. It was therefore, in other mig, the contents of the work that gave rise to
the administrative director’s action.

Even though this action was not accompanied bythrsat or followed by any inspection, it
must be regarded as an obstacle to circulationggublic. As this obstacle came from a public
authority and had no support in the Freedom ofttess Act, it was unlawful. The circumstance
that the Culture Committee had decided that the 1@ibiee’s own copies of the book were not to
be sold before a specific date cannot render thienataken against the bookseller acceptable.

| consider that the documents in this case enaldetoncome to the conclusion that the
administrative director of the library based hisiats primarily on a misunderstanding of the
extent of the Cultural Committee’s decision abdwe tale of the work. There was never any
intention to deprive the public of the contentslef book — the book was available and could be
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consulted in the library itself. | find thereforeat | can conclude this case with the criticism of
the action expressed above.

(Reg. no. 4028-1997, Reporting Officer Lars Cleddk

THE OMBUDSMAN AND THE ADMINISTRATIVE COURTS

From the book The Parliamentary ombudsman on Aditnittive Procedure 1998/99

1 The question of revealing a medical diagnosis the judgment of a court

In a letter to the Parliamentary Ombudsman, Y. dampd that a County Administrative Court
had divulged a medical diagnosis of his conditiort$ judgment, maintaining that in so doing
the court was in breach of the Secrecy Act (1980) And that he had been defamed.

The following formed part of the adjudication isduby the Parliamentary Ombudsman,
Mr. Lavin,on 8 January 1998.

Article 12 of the Secrecy Act contains special jBmns regarding secrecy and the courts, etc.
The first paragraph of 12.1 states that if, in éxercise of its judicial powers, a court acquires
from another court or other public agency informatthat is confidential, it is to maintain this
confidentiality. In the same Act, the first parggnaof 12.3 makes it clear that this confidentiality
no longer applies in a case or issue if the infdionas presented in a public court hearing while
the court is exercising its judicial powers. Thewm®d paragraph of the same section states that if
the confidential information referred to in the yios paragraph is presented during a heanng
camera,its confidentiality is to be respected during teenainder of the hearing unless the court
appoints otherwise. Once the court has complesdueiaring of the case or issue, the information
will only remain confidential if the court has sodained either in its judgment or in a separate
decision. According to 12.4.1 the confidentialiyioformation in a case or issue subject to the
judicial powers of a court ceases to exist if thi®rmation is included in a judgment or other
decision regarding the case or issue in questite. fdllowing paragraph lays down that this
provision is not to apply if the court has presedisuch confidentiality in a judgment or separate
decision. Confidentiality cannot be prescribeddgudgment or the corresponding section of any
other decision except when required by inexorabgard for the safety of the realm or some
other interest of overriding importance.

Article 30 of the Administrative Court ProceduretAt971:291) lays down that the findings of a
court are to be based on the contents of the lgeand anything else that may have come to
light in the case. Its judgment is to present #@sons on which its findings are based.

As the County Administrative Court has stated $nrésponse to the complaint, Article 30 of the
Administrative Court Procedure Act requires thgudgment should be formulated so that, for
instance, the reasoning leading to the findingmasle clear. Only if this reasoning is openly
accounted for can an individual see how the coast $ifted and evaluated the relevant facts in
making its decision and how these facts have besesaed according to the laws that apply. An

MG Juristférlaget i Lund, cf. note 1 above.
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informative opinion can either convince an indiatliuhat the decision is a correct one or
provide her or him with the basis of an appeal. liBubonfidence in the competence and
objectivity of the courts requires them to be ablehow that their decisions are well grounded.

As has already been made clear, courts do haveotsbility of stipulating that the reasons for
a judgment remain secret (the Secrecy Act 12.4n2he travaux préparatoire®f the Secrecy
Act (Govt. Bill 1979/80:2 p. 102) attention is drawhowever, to the importance of the public
being afforded as much insight as possible intoattévities of the courts. From this point of
view, there is good reason for the findings of ¢®ww be as public as they can be. At the same
time, however, it must be borne in mind that takiing principle of public access too far in this
context may be detrimental to public or privateemasts. On the other hand, for a court to omit
on the grounds of secrecy more detailed discussibrtertain circumstances that are of
significance in a case could, in its turn, giveeris an inadequate perception of the reasons for
the adoption of a particular standpoint. In additit is stated (p. 309) that the courts are to be
free to decide whether to give greater weight te trinciple of public access or to
confidentiality. The scope afforded to the coudsmake such a decision in individual cases
corresponds to the scope they are given in decidihgther a hearing is to be public or in
camera. It must be presumed that the courts anécte® when it comes to declaring judgments
and decisions secret.

When, as in the case in question, during a hearingamera confidential information is
presented about an individual's medical conditianother personal circumstances, and the
judgment has not been declared secret, restraist baiexercised in referring to information
which is not needed to comply with the demands dick 30 of the Administrative Court
Procedure Act. It is not always necessary to dégck medical diagnosis that could be regarded
as being detrimental for the individual in orderctarify how the court has reached its findings.

In the judgment in this case the diagnosis is reteto explicitly in three instances. Two of them
form part of the account of the testimony of theniSe Consultant and Y. during the court

hearing, which took place in camera. In my vieweréhwas no obvious need to divulge the
diagnosis. It would have sufficed to state that cénsidered that the Senior Consultant’s
diagnosis was erroneous and that he did not canbideself to be suffering from any mental

illness. The third reference to the diagnosis ithmfirst sentence of the County Administrative
Court’s own assessment. There the County AdmitirggraCourt even confirms the diagnosis

with the words: “Even if Y. has maintained that thagnosis is wrong and that he is completely
well, nothing has been shown other than that “uigering from ... which needs to be treated
with drugs.” In my opinion, the County Administrai Court could easily have avoided

specifying the diagnosis and still been able to enigk own opinion clear. It could, for instance,

have used a wording like: “Nothing has come totlighthis case to support any opinion other
than that Y. is suffering from the disease diagddsethe Senior Consultant.”

| would like to emphasise how important it is thia¢ diagnosis of illnesses, especially mental
illnesses, should only be reported in judgmentsnmins is absolutely necessary. Even if it is
my opinion that the judgment in this case coulden&een worded with considerably more
consideration for the patient than was in factdase, | am nevertheless not prepared to express
criticism of the County Administrative Court. Heleam taking into account the fact that the
inclusion of diagnoses in judgments has not preshoattracted a great deal of attention on the
part of the Parliamentary Ombudsman.

(Reg. no. 4053-1996, Reporting Officer Elisabetlyélan)
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38 The question of whether an error in a court jdgment which was corrected after the
judgment had been announced constituted an error obversight rectifiable under Section
32 of the Administrative Court Procedure Act (1971291)

In the course of an inspection of a County Admraiste Court, a judgment was found in which
the Court had decided to undertake a self-corneciio accordance with Section 32 of the
Administrative Court Procedure Act. The correctimamounted to the deletion of the initial
paragraph in the Court’'s assessment of the case.

In his rejoinder, the Chairman of the Court hassitted the following statement:

When the court official in charge presented thesdasfore the Court, he contended that the
requested exemption from the obligation to keeuawts could not be granted retroactively, and
he had stated this view in the proposed judgmentiwhe put before the Court. The Court,
however, decided that this could in fact be donej ¢he proposed judgment was altered
accordingly. When the proposed judgment was editedvever, the official’s proposal was
erroneously allowed to remain in it. The mistakes\sabsequently corrected by means of self-
correction according to Section 32 of the Admiristre Court Procedure Act.

In his decision of 23 September 1998, fParliamentary Ombudsman, Mr Layinrote as
follows.

Section 32, subsection one of the Administrativaeit€®rocedure Act prescribes that a Court is
permitted to correct a decision which contains sabeous inaccuracy due to the Court’s or
some other person’s error in writing or calculatorgto some similar oversight. More detailed
provisions of a practical nature are found in Sect86 of the Ordinance (1979:575) on the
keeping of records etc. in public administrativeits of law. The Ordinance prescribes that a
correction of or a complementary addition to a juegt or some other decision under Section
32 of the Administrative Court Procedure Act mustdntered by the Court’s Chairman on the
original of the judgment or decision or, when thecidion has been entered in the Court’s
records, in those records. Furthermore, the datieeoforrection or addition should, according to
the Ordinance, be stated in that entry.

The provision in Section 32 of the Administrativeou® Procedure Act refers to those
inaccuracies that are termed errors of oversighes& are errors that arise in consequence of the
Court’'s mistakenly happening to reproduce the austef a correctly decided judgment in an
erroneous manner. So-called errors of assessmerdfi@n set up as a kind of counterpart to
errors of oversight. Inaccuracies of the formeetypust not be corrected under Section 32 of the
Administrative Court Procedure Act. Such faultstire contents of a judgment are due to
inaccurate investigation, an erroneous assessniehie dacts, or an erroneous application of
law. On these points, see Hellners and Malmqgigg forvaltningslagen med kommentaréth

ed., 1995, pp. 323-327; Strombemyllman forvaltningsrait 18th ed., 1997, p. 123; and
Wennergrenfdrvaltningsprocess3rd ed., 1995, pp. 256-260.

The correction undertaken by the Chairman of therCthe day after the judgment had been
announced was said to have been made in accordétiteSection 32 of the Administrative
Court Procedure Act. It consisted in the canca@tatof a two-sentence paragraph from the
assessment part of the grounds for the Court’ssaeti The paragraph in question derived from
a proposed judgment which the Court had rejectethglits deliberations. When the judgment
was being edited, the paragraph was, mistakentyjeleted.
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Indubitably, the paragraph which was removed frown judgment came to express something
that was at variance with the Court’s intention.eTéontent of the paragraph is in obvious
conflict with the reasons which the judgment goedmstate; nor does it agree with the actual
judicial decision. It can also be established ttha&t cancellatiorper sehas not affected the
concrete outcome (cf. the Supreme Administrativeir€® correction in RA 1993, note 9, of its
judgment in RA 1991, ref. 99). Furthermore, thecmaacy strikes the reader as obvious on
perusal of the judgment, especially in view of #&wtual judicial decision. To sum up, | am of the
opinion that the correction was indeed undertakenaccordance with Section 32 of the
Administrative Court Procedure Act. Besides, therexion was performed in the prescribed
manner. Consequently, | have no objection to tha@tan’s having carried out the correction in
guestion.

In view of this matter, | wish to emphasise the amiance of taking the greatest possible care
when editing judgments in word-processors. Natyraltint-outs must be subjected to attentive
scrutiny before judgments are signed and dispatched

The case is closed.
(Reg.no. 2141-1998, Reporting Officer Lennart Nitgs

39 The question of whether a certain document shigl have been dealt with as an appeal
against an administrative decision

M. has complained that a letter which was sent byoAa Local Tax Office and which did not
constitute an appeal had been sent on to the CcAahtyinistrative Court, which treated the
letter as a document of appeal.

In his decision of 24 September 1998, tParliamentary Ombudsman, Mr Layiwrote as
follows.

If an appeal against an administrative decisidodged with an administrative court, the rules of
appeal contained in the Administrative Proceduret At986:223, Section 23) and the
Administrative Court Procedure Act (1971:291, Smwdi 3 and 4) become applicable
simultaneously. With regard to the contents ofdbeument of appeal, the legal texts prescribe
that the decision against which the appeal is nshadl be stated, as well as what the appellant
requests (the alteration of the decision whichiefemands) and the circumstances adduced in
support of that request. In case law, letters fiodividuals that were written as a result of
dissatisfaction with administrative decisions h&veen interpreted with considerable generosity
and deemed to constitute formal letters of appeahen cases where a letter does not actually
mention the word “appeal”. This practice is conedatvith the fact that an individual is usually
obliged to plead his/her own cause in the admatis® procedure, without any legal assistance.
If there is any doubt concerning the individual'sskes in any respect, the authority should
request that he/she complement the document (aftioBe5 in the Administrative Court
Procedure Act).

If a party demands another outcome than the onéaiced in the decision, that is normally
enough for a letter from that party to be deemedatastitute a letter of appeal. If there is any
doubt as to the actual purpose of the letter, hewethe decision-making authority should
inform the complainant of this step before hisfle¢ter is forwarded to the Court. See the court
case inRA 1988, ref. 33. By way of an example of a letterappeal accepted as such by the
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relevant Court, my own boo&ast hos forsakringséverdomstol€®91), p. 95, mentions an
acknowledgement of service on which the followingréds had been written: “Is the
investigation completed? Am waiting for the invgation to be completed. Or are people
condemned from the start?”

The letter written by A. which the County Admingtive Court regarded as a letter of appeal
was directed against a certain measure adoptetiebyetevant authority, and in other respects
too its contents can be read as signifying thatvas dissatisfied with the measure. | therefore
have no objections to the County Administrative €sihaving treated A.’s letter to the Local
Tax Office, which was received by that Office withihe stipulated period of appeal, as if it
contained an appeal proper.

| am, however, critical of the continued processinghe case. Naturally, what was said above to
the effect that letters received before the expfrihe period of appeal are generally presumed to
constitute letters of appeal only applies until h@mination of the matter in hand suggests
otherwise; see the Parliamentary Ombudsman’s ArRapbrt 1991/92, p. 315. A.’s reply to the
County Administrative Court’s injunction begins tviher statement that she had not appealed
against the Tax Office’s decision; that statemdwotugd, as the reply to the inquiry in the case
points out, have persuaded the Court to drop tlse.cahe Court answered that the decisive
sentence had been “overlooked”, referring, periigpway of explaining the incident, to large
backlogs and a high working pace which, in theintiad had such effects as deterioration in
respect of control and meticulousness. | fully usténd that increased pressure of work may
lead to errors being committed. In this case, thouidind it difficult to accept that pressure of
work as such might account for the incident. Batinirty the preparation of the case and during
the final perusal of the documents prior to sigramgl dispatching, the statement made by A. on
5 December 1997 should have been observed. | fystlninclined to share the fears expressed
by M., to the effect that inadequacies in the negdif the relevant documents caused the Court’s
failure to pay attention to what was a crucial eaoe in this case.

With the criticisms articulated above, the casdased.
(Reg.no. 1790-1998, Reporting Officer Carina Hedl®lomkvist)

51 The question of an Administrative Court’s respnsibility for investigating a case
concerning harassment in the workplace under the Ac(1976:380) on Industrial Injury
Insurance

F. has lodged a complaint against the County Adstriative Court of G., maintaining that the
Court, in one of its judgments, made specific n@enf her as having conducted herself in a
reprehensible manner at her place of work, andtti@Court did not afford her any opportunity
to refute the allegations. The judgment declared #hprevious employee at the complainant’s
place of work was entitled to compensation underAbt on Industrial Injury Insurance owing
to harassment and bullying which was said to haeeiwed there.

In his decision of 23 November 1998, tRarliamentary OmbudsmarMr Lavin, wrote as
follows.

The reason why F. had no opportunity to make hiereglrd during the trial proceedings is that
she was not a party in the case. However, it wa<tbunty Administrative Court’s obligation to
ensure that the case was investigated to the ettiahtits nature called for (Section 8 of the
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Administrative Court Procedure Act, 1971:291). Aating to the judgment, the Court had
access to comprehensive investigatory materialsapparently it did not deem it necessary to
hear F.’s views. Cases of harassment and bullyirthe workplace are often extremely difficult
to investigate. It is not rare for oral hearingsb®® arranged in order to facilitate attempts to
clarify what actually happened. It must be bornenind, though, that the Court is not, in such a
case, obliged to take the investigations beyondtwhaecessary in order to determine whether
the insured person is entitled to compensation rdaog to the Act on Industrial Injury
Insurance.

The question of whether a judgment is correct wetipard to the point at issue is not normally a
matter for the Parliamentary Ombudsman. Consequethi Parliamentary Ombudsman does
not usually review complaints concerning the assesss made by courts of law. F.’s complaint
belongs to this category. Hence, | find that it Wobe inappropriate for me to scrutinise the
circumstances which F. describes in her complaint.

(Reg.no. 4347-1998, Reporting Officer Magnus Sctineltg)

55 The question of the wording of a service by flication in a local newspaper regarding
a County Administrative Court’s judgments in casesof economic support according to the
Social Services Act (1980:620)

B. and others have queried whether the County Adtn&ive Court in the county of S. grossly
neglects the obligation to observe secrecy in theaé services as a result of its wording of
services by publication regarding judgments in sas®&t involve economic support under
Section 6 of the Social Services Act. A copy of Hevice by publication that was printed in
Dagens Nyheteon 16 March 1998 accompanies the complaint.

In his decision of 14 December 1998, tRarliamentary OmbudsmarMr Lavin, wrote as
follows.

By means of an amendment (1997:313) to the So@ali&s Act which became valid on
1 January 1998, Section 6 (the so-called econonppart section) came to be complemented by
regulations specifying the circumstances under wtdcperson is entitled to what is termed
subsistence support (Section 6 b) and other suffedtion 6 f), respectively. Furthermore,
local Social Welfare Committees (Section 6 g) wauthorised to grant support “in another form
than, or in addition to, what follows from Sectiohid and 6 f’. Decisions made in accordance
with Section 6 g are not included in the enumeratio Section 73, of decisions against which
appeals may be made (by means of “administratiygeap”) to administrative courts of law.
Hence, such decisions can only be reviewed acaptdithe procedure laid down in Chapter 10
of the Local Government Act (1991:900).

It is clear from Chapter 10, Section 14, subsectisa of the Local Government Act that a
decision which is made by a County Administrativeu@ or an Administrative Court of Appeal
and which entails the quashing of another decismay be appealed against, by the relevant
municipality or county council or by their members.

In the judgments involved in the present case, @mainty Administrative Court quashed
decisions made by municipal committees on the hafsiegulations contained in Chapter 10 of
the Local Government Act. It was possible for aspetified set of people to appeal against the
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judgments of the County Administrative Court; tHere service of process was made by way of
publication in accordance with Section 16 of the &t Service (1970:428).

Service by publication takes place in the followinganner: the relevant document is kept
available for a certain period of time on the csupremises or in a place decided by the court,
and a statement to this effect which also repbstsmiain contents of the document is published
in Post- och Inrikes Tidningaand the local newspaper, or in either of thes¢hiwiten days
from the day on which the decision to serve by jmalibn was made (Section 17, subsection one
of the Act on Service). By way of publication inethnewspaper, members of the
municipality/county council who are entitled to appare thus supposed to become acquainted
with the “main contents” of the judgments concegnaconomic support. In other words, the
information printed in the local paper must, boithwegard to character and extent, be such that
a member of a municipality/county council is aldedetermine whether there is any reason for
him/her to study the judgment more closely. Ingbevice by publication with regard to which a
complaint was made to me, the County Administra@art published the names of applicants
for support as well as the purposes for which thpplied for support. As the relevant legal
remedy is the “municipal appeals” procedure, andtasay only initiate a review of legal
validity under Chapter 10, Section 8 of the Localv&nment Act, it ought normally to be
sufficient to state the purpose of an applicatisnch as rent-payment support or support
enabling the recipient to purchase a washing-machifowever, | doubt that it should be
deemed sufficient to state “support under the $&=savices Act”, and nothing more, in respect
of each judgment. The question is, of course, how is prepared to interpret the words in the
Act about the “main contents” of the relevant judgrn

What caused me to request an answer from the Cadntynistrative Court, and to review the
matter in some detail, was, above all, the fact tha names of the applicants for economic
support were made public in the newspaper item.oAting to Section 2 a of the Statute
(1979:101) on Service, care should be taken ircdmext of service to ensure that the adopted
measures do not expose the recipient or any otBesop to unnecessary public attention.
Obviously, a person who finds himself/herself icls@ precarious situation that he/she has to
apply for economic support does not wish his/hened@o appear in a major broadsheet. As a
result of publication, the names will be spreadtimdreds of thousands of readers who would
never even consider appealing against some judgowerderning economic support, and who
may not even be members of the relevant municipafid thus would have no right to appeal in
the first place. Evidently, this publication may \ery harmful to the individual person. As was
stated above, it is, in my view, chiefly the purpa¥ the economic support in question that a
member of the relevant municipality who is entitleal lodge an appeal should have an
opportunity to become acquainted with. Consequeittly my opinion that the applicant’s name
should not normally be published in a service byligation concerning a decision about
economic support.

The County Administrative Court’s rejoinder makeslear that the Court has itself realised the
inappropriateness of publishing the names of agptg for support, and that it now no longer
submits such names for publication. In view of thido not find that there is any reason for me
to criticise the County Administrative Court.

The case is closed.
(Reg.no. 1615-1998, Reporting Officer Magnus Sctineltg)



