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The role of the Constitutional Court with regard to the Legislator

Constitutional Courts as guardian of the constinglity

l. Under the historic model of the parliamentary ¢ibagonal system the supremacy of the
legislature over the other branches of governmastgrecluded any form of judicial review of
constitutionality because the same parliamentahatpass a law with the simple majority could
also change the constitution just as easily. Cuitnal justice in the proper sense of the word
could develop only when instead of the principlesofereignty of the parliament (where the
representative body itself decides on the congiitatity of its own laws) has prevailed the idea
of the supremacy of the Constitution and constindl review performed by a special body
independent of the legislative and executive powle basic idea about the supremacy of the
constitution and the right to judicial review spiteariginally from England over to the United
States and the European states acting on the Aaneegample have made provisions for
reviewing the acts of public authorities in ternistheeir constitutionality by setting up special
courts with constitutional jurisdictions (concemét review of the constitutionality). The
introduction of constitutional review means a bre@kof the former principle of unity of powers
in view of which the former socialist system did kaow constitutional review of the legislative
acts.

2. The principle of supremacy of the constitution rothee other rules of laws and other sub-
legislative norms may be therefore safeguard omlgd far as a method of judicial review of
constitutionality of laws is provided for. Once benstitution is laid down as a supreme law of
the state its observance needs to be guaranteetkerdllg speaking the setting up of the
constitutional jurisdiction is linked with the desito guarantee democratic constitutional
stability of the state (in the light of the pastdapresent dangers) ato prevent constitutional
mandates to be eroded and eventually suppressihe iparliamentary majority which disregards
the constitution. The main object of the constdnél justice is therefore to defend the
constitution from situations that might threates iitegrity and to interpret its provisions by
defining the meaning and concepts embodied theardfto identify the general constitutional
framework within which the public authority may gract. Constitutional justice involving the
principle of vertical separation of power represdngic and efficient counterpart protection vis
a vis legislative and executive power. Only indegent judicial review of both executive and
legislative acts represents indispensable mearmssiring that other branches of government
shall not exceed the constitutional limits of theithorities.

3. The traditional Kelsenian model of constitutionastice provides for a court (which is
distinct and separate from the ordinary court sy$teith a different composition and different
procedures and having the power to review the tatishality of norms passed by a parliament
and if necessary to annul any such norms founcetodmflict with the constitutional text. The
creation of a constitutional court with the compeee to annul unconstitutional laws makes it
possible the principle that all powers are subjedhe law while at the same time guaranteeing
the law will conform to the constitution. The cahgional review exercised by constitutional
courts presupposed their certain superiority iatieh to the other branches of power. The status
of the judicial body with the power to provide tbenstitutional review should only be held by
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the institution that the specific system of theagafion of powers hold such limiting relation to
the legislative power that it may annul its statute

4. Assigning constitutional court such quasi-legiskat function obviously has had
theoretical and practical difficulties. A constitutal court should decide solely on the legal and
constitutional grounds whereas a legislative boelyidkes policy. Giving the constitutional court
such arole can also threatens legitimacy and &aoitipy of the existing legislative body.
Especially with respect of the laws passed by tleeted parliament competence of the
independent judicial body to review the constitaéility of its laws appears to be contrary to the
principle of the sovereignty of people. Furthermtire annulment of a law has always political
repercussions. It has been therefore difficultdoy executive and legislative branches of any
government to allow another independent organ d& ver their shoulders and point out their
mistakes but if the constitutional review is exseci properly it can result in fewer mistakes by
legislative officials a closer approximation of tlegislative and executive branch action to the
standards set by the rule of law and to help mifeeteve enforcement of constitutional rights.

The review of the constitutionality
of generally binding legal rules before ConstitubCourt

l. It is generally possible to subject to review bé tconstitutionality all categories of
legislation including statutes, presidential andegamental decrees or ordinance with the force
of laws, regulations of self-administrative bodié=gislative measures as well as some other
categories of rules. Even constitutional amendmeams delegation of sovereignty to
supranational bodies can be liable to control l®ydbnstitutional court. The review of which of
these is to be in practice reserve for the corilital court should depend on their practical
importance, their rank within the hierarchy of nerand the factual capacity of the court to deal
with its caseload. It would appear reasonable taapolize before constitutional court only the
review of the highest-ranking norms since the ameuit of these should not rest with every
regular court for reasons of respect for parlianasnsupreme democratic organ of state. Today’s
legal regulations and practice of the constitutionaurts confirm various kinds of this
proceeding. Obviously one can mention the represgiyosteriori)review of the legal rules in
force and preventivea(priori) review of legal norms and international treaties, whicti dot
entry into force.The repressive review may be either abstract atisipend the effects of the
judgment (finding) of the constitutional court cdre ex tunc (annulment) orex nunc
(abrogation). The decision of the constitutionalrtaeclaring an act of legislation null and void
can be therefore either declaratory or constitutigpending on the doctrine applied in dealing
with unconstitutional acts of legislation. The <dij matter of this competence of the
constitutional court is to review both the lawsg®ssaccording to procedures, which contravene
to the constitution as well as the constitutionalif the substantive content of alaw (full
constitutional review).

2. The aforementioned proceedings are in practicdaiad by the limitation as those who
may be have standing to challenge a legislativennioefore constitutional courts. Continental
legal orders usually restrict this possibility teetrelevant organs of state (head of the state,
government, public prosecutor) or the significaatgentage thereof (number of the deputies of
the parliament).lt should be pointed out that themrbers of the parliamentary minority
opposition have also the right to challenge theslaefore constitutional court. This principle is
in accord with the original conception of the cdtagional court as a curb on the majority to
keep it within constitutional limits. The standipgovisions are however not the same for all
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types of proceedings whereas standing to file @ripreview of constitutionality is (as a rule)
limited strictly to the state bodies and publici@éls unlike the challenges to enacted legislation
where some constitutions authorize standing alsopfivate entities ( very often within the
framework of the constitutional complaint proceegdirdealing with the individual protection of
fundamental rights and freedoms). In the last ef tientioned case this principle is obviously
supplemented by the specifindirect, accessoryjeview of the constitutionality of rules arises
out of the proceedings in process before the caiirtsdinary jurisdiction which however have
to be convicted about the unconstitutionality ofta& rule. Court’s decision has to proceed on
the basis of this decision.

3. Provided that procedural requirements have bedntmeeconstitutional courts have no
discretion to refuse reviewing the constitutionabf enacted or no-enacted laws and to control
over their case load by the ,selected “ cases. Ating to continental legal doctrine and practice
constitutional court must decide every questiorpprly before it.

Constitutional Review and legislation

l. Through any of the aforementioned proceedings dbestitutional courts entry into
contact and concrete relation both with the legistabody (ies) and legislative process as well.
The impact of the proceedings on the legislativdyband legislative process is however not
uniform and fully depends on the particularitiescohcrete proceeding on constitutional review
before constitutional court. According to traditrapproach the constitutional court has no
positive power in relation to the legislator andnidy be only aegative legislatowhereas the
role of a positive legislator is reserved exclulivier the parliament. The constitutional review
process is always in danger of infringing on theefftom of the legislature to exercise its
constitutional discretion. Therefore the questiérihe ,delimitation“ of competences between
a constitutional court on one hand and the legistabn the other hand is one of the most
important issues to be resolved. Before turningldio& at this issue in some details one should
start with the fundamental principle of the separet of powers according to which judiciary
has to respect the legislative competences of dékament and parliament on the other hand
may not influence the judiciary in any other wagritby statute. In a constitution with separation
of power each public authority has its own areapération with its own responsibility and
decisions that are to be respected by the otheansrgAs long as there are no constitutional
orders or restrictions the parliament is free $regislative work. The free discretion is conceded
to it by the constitution itself. Constitutionalwts and constitutional reviemust respecthe
freedom of discretion of the legislature providedih the constitution and constitutional review
may only control whether legislator has misused its competence thaceby violated the
constitution.

2. The most critical point of the demarcation betwesonstitutional review and the
legislature is the control of theubstantive constitutionalityf a law. Whereas the supervision of
the formal competences of the legislature doegoseé too much difficulties the control of the
substantive constitutionality of a law intervenegcm more into the sphere of the legislature. If
constitutional review controls whether a law magreach the human rights of the people of
whether a law satisfies the requirements of the ofillaw the constitutional court has not only to
prove the formal competence of the parliament ladgd has to examine the substantive content
of the law. This point also explain the generabamcy in Europe where the constitutional courts
are regarded as indispensable to the functionirdeofocratic institutions and as the ,guardians
of fundamental rights* which constitute the esseateemocracy. Although the constitutional
control by courts started with the supervision atedimitation of the formal competences
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between state institutions a full constitutionaliesv requires control of the substantive content
of the law. The freedom of discretion of the legiste provided for in the constitutions includes
only the right (or competence) to enact a law sadisfies the requirements of the rule of law and
respect for the human rights laid down in the dtusin. Thereforereal control of the
legislature depends fully upon constitutional rewigf the substantive content of laws.

3. It is not the task of constitutional review to damize legislative acts on the basis of

whether representwise usef the free discretion conferred to parliamenthxy constitution. As

a politically neutral body is definitely not fordtconstitutional court to examine these rules from
the viewpoint of their suitability. Especially arwditutional court is not allowed to substitute its

own considerations for the concrete political cdesations of law maker (s).The doctrine of

judicial self-restraint play decisive role in theptice of every constitutional court.

4, The another criteria for drawing boundary betweenstitutional review and legislature
could bethe form and naturef legal supervision by constitutional courts. As\pously noted
according to traditional approach the constituticeaiew has no positive power in relation to
the legislator and it may be onhegativelegislator whereas the role of a positive legisiaso
reserved for the parliament. Taking into considerathe fact that constitutional review has the
specific task of preventing the misuse of the foeedf discretion it should be as far as possible
only proceedsis & visthe legislature in a negative (cassational) forime €onstitutional review
process should be therefore limited to reviewind érappropriate annulling laws passed by the
legislature. Constitutional review should avoidnfiodating (more or less detailed) the terms of
the laws of the legislature or making too detadiedcriptions of the legislative process. This is
necessary since otherwise constitutional reviewulsh@brogate the specific separation of
powers between judicial review and the legislaamd the constitutional court would make itself
in effect a legislator. Thus while the legislaturas to respect the negative decisions of the
constitutional review proceeding a constitutionalit also has to respect the discretion of the
legislator provided for in the constitution.

4.1. In the case of repressive review the unconstitadigorovision is declared void or
annulled and the decision of constitutional cofirtding legislative act as unconstitutional has
regularlyerga omnesffect (or even force of law).As general rule &id that the provision of
these acts are either directly annulled or at Ieastlonger applicable since the day of the
publication of the relevant decisions in the O#ldGazette. It should be pointed out that due to
the “annulation” effect of its decisions constitutal court itself must not be regarded as
a further legislative body. In certain systems thenstitutional court can declare alaw
unconstitutional but defer its removal (for a certperiod) to grant the legislature enough time
to make new provision that will harmonize with @dscision. In other cases the constitutional
court can even directly amend or modify rather tonaul an unconstitutional provision of the
law. If the legislator fails to abrogate the unddnsonal provisions of the law within the certain
time limit these provisions cease to be valid. @haulment of a law by the constitutional court
cannot negate that its respective provisions haemn bin force for a certain time and that legal
affairs were regulated on the respective basis.l@g effects of the acts exercised on the basis
of such law should be therefore respected in fidles Decisions of the courts or administrative
authorities based on an unconstitutional law mayhesefore considered unchallengeable by
virtue of the principle ofes iudicata

4.2. Decisions of constitutional court having effecttioé nullity of relevant legislative norm
give rise to degal vacuumand that is why it is for the relevant legislativedy to take care to
fill this gap along the lines indicated by the d&&mn of constitutional court. The constitutional
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court may order the legislature to amend the prowisr to give notice to this effect. In some
sensitive cases it seems appropriate to accordCtrestitutional Court specific power to set
a later date on which the law is to lose its farcerder the legislature a chance to fill properly
this vacuum. The constitutional practice howeverd(&rom time to time) confirm that such

decision does not bar to adopt a new law evenichmwith the text of prior law annulled by the

decision of constitutional court.

5. Within the framework ofa priori (preventive) review of the constitutionality the
constitutional courts are entrusted with powernalgse proposed legislation even before it goes
into effect. In a case of a finding of unconstiatility of such legislation this may be referred
back to the legislative body enabling it to “cohdibnalise” its act or depending on the
understanding the role of parliament to overruke ¢burt’s decision. The effect of the decision
of the constitutional court consists in the profin of the final enactment (promulgation) of
law or in the suspension of the internal processadification of international treaty. No
legislative measure is annulled or declared null aoid. It needs to be pointed out that a priori
review increases overall politicisation of congtdoal courts and also injects the court into
legislative process before the process if fully pteted. An adverse decision on the law not yet
in force is in effect a command to the legislatireevise this law often with indication (more or
less detailed) of how it should be revised. Thisolmement into legislative process can
undermine separation of powers principle. At thensatime this competence injects the
constitutional court necessarily into a politicadtie between legislature and the executive.
Although the same kind of dialogue occurs when wicissues an adverse decision on a fully
enacted law that often occurs much later well d@fterlaw making body has completed its part in
the legislative process.

6. For the sake of completeness it should be addatdthie constitutional courts in a few
countries have a special competence to deal wiletiislative omissiomf concrete legislative
body(ies) namely to identify a legislative gap that(according to decision of constitutional
court) “unconstitutional”. Unconstitutionality inush a case results not from the existence of
legislative act but from its non-existence where ttonstitution requires such an act to be
adopted. This competence brings the constitutiooaft directly into legislative process- due to
it is mandating or at least suggesting future lag@n and may be connected with its power to
recommend or order laws to be adopted so as todgmeunae.The enforceability problem
raises closely with this competence whereas ldgisldailure to respect the constitutional court
decision can damage the court’s prestige.



