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CONFLICT RESOLUTION IN FEDERAL AND REGIONAL SYSTEMS

Luis Lopez Guerra
Carlos IIl University, Madrid

1. Judicial conflict resolution. 2. Conflict resoldion on the part of the Constitutional
Court. 2.1 Different functions of Constitutional Courts. 2.2. The composition of
Congtitutional Courts. 2.3. Different procedures for resolving conflicts. 2.4. General
procedures for the constitutional review of laws. 2.5. Specific procedures for resolving
conflicts of competence. 2.6. Constitutional complaint proceedings. 2.7. Procedural
advantages afforded the central authorities. 3. Conflict resolution in the ordinary courts.
4. Political conflict resolution.

1. Judicial conflict resolution

All federal and regional political systems are lthsen a complex distribution of
administrative, financial, legislative and judicwers. Thus, discrepancies between central
and territorial authorities concerning the scope of their respeqibwers are inevitable. The
majority of these discrepancies are resolved throtige usual mechanisms of political
negotiation; but these mechanisms are often irseffi to enable a negotiated solution to be
reached. As a result, very often such discrepargiesrise to formal conflict proceedings
involving the central and territorial authoritiesr (nvolving different territorial authorities),
conflicts which must follow specific procedures dwresolved by a predetermined entity.

In general terms, these procedures may be dividiedtwo types, judicial and non-judicial.
Although there are many examples of the lattericjatiprocedures are usually preferred in
constitutional norms. There are several advantagesntrusting the resolution of central-
territorial disputes to the courts. On the one haihds assumed that a court will be
independent and free of influences from the pantieslved. On the other hand, it is likewise
assumed that a court will issue its decision basethe mandates of the legal system, and not
on political preferences. In addition, althoughgeneral the delay in issuing decisions in
judicial proceedings may be considered as detriatdatthe interests of the parties, in the
case of central-territorial conflicts, the delaysharent in all judicial proceedings may
occasionally prove to be positive, allowing the ftontations and passions typical of all
political controversies to subside, especiallyhose concerning national, ethnic or linguistic
disputes that often arise in complex States.

! In this report the term "central" is used to deaig the authorities common to the whole polit&yaitem (such
as the "Federal" authorities in the United State&@rmany, or the "State" authorities in Spaintaly), while
the term "territorial" refers to federated statginderor regions.

2 On this subject, see L. LOPEZ GUERRA, "ConstitaéibCourts as Arbitrators in Conflicts of Competenc
The Case of Spain" in A. RZEPLINSKI, ed., Constidnal Courts in Central and Eastern European Camtr
in the Period of TransformatipkVarsaw: Helsinki Foundation, 1995, pp. 78-85.
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2. Conflict resolution on the part of the Constitutional Court
2.1 Different functions of Constitutional Courts

The German professor Dieter Grimm has underscdnat “there seems to be a certain
affinity between constitutional jurisdiction andi&alism.® The truth is that with only a few
exceptions, in Europe the task of judicially resadvconflicts between central and regional
or federal authorities is usually assigned to dariginal Courts or equivalent judicial
bodies. As is commonly known, this function extermsyond the task that the classic
Kelsenian model attributed to Constitutional Couits., to review the constitutionality of
legal norms. In effect, the Constitutional Court€arope have assumed not only the task of
the constitutional review of legislation (abstraod concrete review of constitutionality), but
also a series of additional tasks which correspand the former concept of
Staatsgerichtsbarkeit.e., among others, the task of judicially regsmjvconflicts between
public authorities. This has been the case almost the beginning of this type of courts, as
evidenced in the Austrian Constitution of 1920 whaonferred on the Constitutional Court
the power to resolve central-territorial conflicts.

2.2.The composition of Constitutional Courts

In any case, the fact that Constitutional Courtsndbonly resolve conflicts among federal
and regional or federated authorities, but alsa (anncipally) assume other functions is
reflected in the composition of those courts. la Buropean countries that have adopted the
Kelsenian model, members of the Constitutional @oare designated by institutions of the
State, rather than by territorial entitfeSerritorial entities may participate indirectly the
appointment of members of the Court, when soméeihtembers are appointed or proposed
by a chamber of parliament with regional or fedeegresentation., such as tBendesratn
Germany or the Senate in Spain. But in no Europmamtry has the Constitutional Court
been conceived as a body representing the cenithbrities as well as théénder or
autonomous regions, although in some cases, suchtlas Belgian Court of Arbitration, the
law requires a certain balance as to the lingustigin of the members of the Court. The
decisions of Constitutional Courts are justifiedit ras the result of negotiations among
representatives of the central or territorial atthes, but rather as the impartial application
of the law, principally the Constitution, on thertpaf independent and expert jurists. In that
regard, Constitutional Courts are not conceivegdsical or arbitral entities which attempt
to reach compromises, but rather as authentic €ofijustice which seek to resolve conflicts
in accordance with the law.

® D. GRIMM, "Le fédéralisme allemand: développemhistorique et problémes actuels” in TH. FLEINER-
GERSTER, et. al., Le Fédéralisme en Eurdgmcelona: ICPS, 1991, p. 49.

* An exception can be found in Article VI, 1.a. betConstitution of Bosnia-Herzegovina which progideat
the Constitutional Court shall be composed of fawmbers elected by the Federation of Bosnia-Hexegp
two elected by the Assembly of the Serpska Repuhblid three by the President of the European Gafurt
Human Rights.
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2.3.Different procedures for resolving conflicts

There are many different types of interterritodahflicts’ affecting many different interests
and, thus, these conflicts may reach the jurisaiictf Constitutional Courts through many
different procedures. For that reason, the reguiadif such conflicts is complex and varies
from country to country. On the one hand, conflise&gween central and territorial entities
(between federal or central authorities and terdatoauthorities, or between different
territorial authorities) may be resolved by meahshe general procedures for the judicial
review of laws and the protection of rights typicdlConstitutional Courts (procedures of
abstract and concrete review of the constitutitpatif norm, individual constitutional
complaints). But there are specific proceedings thay be brought before Constitutional
Courts to resolve conflicts between central autlesriand territorial units, and which have
their own procedural featurés.

2.4.General proceduresfor the constitutional review of laws.

Conflicts between central (federal) authorities éeiitorial entities may be resolved by the
customary means of reviewing the constitutionatiftjaws when the discrepancy between
the central (or federal) and territorial authostiarises from a law passed by a legislative
assembly (or, in some cases, from general admtiigrnorms). In this event, the procedure
involves abstract control (direct appeals) or cetercontrol (requests for preliminary
rulings). By means of abstract control, the cerduahorities of the State may challenge the
norms of the regions dranderby lodging appeals of unconstitutionality, and &uthorities

of those territorial units may likewise initiateogeedings at the Constitutional Court to
challenge the central or federal laws which thegndeunconstitutional. This is the system
established, for example, in Germany, Austria apdir® Those having standing to initiate
such proceedings vary in each country. Thus, inFé@eral Republic of Germany, the laws
of the Lander may be challenged only by the Federal Governmenbyoa third of the
deputies of thdundestagwhile in Spain the Government, the Ombudsmariftyrdeputies

or fifty senators have standing to challenge lafixwh® Autonomous Communities.

In some countries, such as Portugal, Austria aaly,lamong others, there is a system of
preventive control of constitutionality in whicheahConstitutional Courts may rule as to
whether central or territorial legal norms refléitgé constitutional apportionment of powers
before those norms have entered into force. lry,ltddis system of prior review may be

applied only to regional laws, enabling the Goveentrto request the Constitutional Court to
rule as to whether they violate constitutional meted concerning the apportionment of
powers. In contrast, in Austria requests for prariew of constitutionality may be lodged at

® The generic term “conflict" is used in this papethe sense of "differences between central aritaeal
authorities concerning the apportionment of theivers."

® A useful analysis of the proceedings heard by @mtisnal Courts can be found in H. STEINBERGER,
Models of Constitutional Jurisdictip$trasbourg: Council of Europe Press, 1993.

" For example, in Austria the procedure for abstamitrol of constitutionality also includes admtragive
norms (Article 139.1 of the Austrian Constitution).
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the Constitutional Court by both the Federal Goment and theLander, which have
standing to initiate such proceedings against fddaws before they are enacfed.

A ruling as to whether the entity enacting a givaw (whether the federal parliament or a
territorial parliament) has the authority to do may also arise in the course of concrete
proceedings of constitutional review, i.e., in spegroceedings in which the judge hearing
the case questions the constitutionality of theliegple law, and refers the case to the
Constitutional Court for a preliminary ruling. Thpermits the Constitutional Court to decide
whether legal norms conform to the constitutionatribution of powers, even when these
norms have been appealed directly.

2.5. Specific procedures for resolving conflicts of competence

In addition to the general procedures for reviewitige constitutionality of laws,
Constitutional Courts usually have specific prodegsl for resolving central-territorial
conflicts, with their own rules of procedure. Thgsecedures are usually applied (although
not only) in those cases in which abstract or cetecreview of constitutionality is not
warranted, i.e., in those cases in which the cdrifletween the federal or central authorities
and the regional or territorial units does not ¢oesthe constitutionality of a law, but rather
whether the central or territorial entity respebis constitutional apportionment of powers in
the exercise of their administrative or fiscal ftiogs, or in the execution of laws. In effect,
the different activities carried out by the pubdiathorities in their administrative capacity,
whether they be federal or regional, may resulhé&ir overstepping the bounds of the powers
granted them.

In principle, any unlawful administrative act shdue subject to review by the ordinary
courts having jurisdiction in administrative masteHowever, in many cases, to resolve
conflicts of competence, the Constitutions of Eeap countries have preferred to create
specific proceedings to adjudicate administrativaters in the Constitutional Courts. Thus it
is the Constitutional Courts rather than the omdin&ourts having jurisdiction in
administrative matters which hear complaints lod@gdthe central authorities or by the
Lander, based on the alleged ultra virasts of other central or territorial units. Sucses
involve procedures to resolve conflicts of compeesstrictu sensudifferent from the both
the constitutional review of laws exercised by tl®nstitutional Courts and the
administrative proceedings heard in the ordinarpiadtrative courts.

Examples of specific Constitutional Court procegdito handle such conflicts may be found
in the Austrian Constitution (Article 138 c), inetfFundamental Law of Bonn (Articles 93.3
and 93.4), or in the Spanish Constitution (Articléd.1 and 161.2)However, it should be

underscored that the number of interterritorialftots in these countries varies considerably.
In Austria and Germany only a few dozen interteriél conflicts have been resolved by their

8 In Austria this preventive control may be applieat only to parliamentary laws, but also to adniraisve
acts.

° Other examples include Article 125.3 of the Rusgianstitution, Article 167.4.a. of the Constitutiof the
Republic of South Africa, and Article VI.3.a. ofetiConstitution of Bosnia-Herzegovina. Concernirgy¢hse of
Spain, see the (preliminary) report of P. SANTOLAYAhe Procedure at the Spanish Constitutional Ciour
Cases Concerning Conflicts Between Certain Autlesriof Autonomous Regions,” Venice Commission CDL-
JV (2000) 29.
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Constitutional Courts using these specific procegsliin the last thirty or forty years. In
contrast, in Spain these proceedings have beentodezhr hundreds of cases in the last few
years, especially those involving conflicts betwélee Central Government and the Basque
and Catalan Autonomous Communities.

Although these specific proceedings usually invobemnflicts arising from administrative

decisions, in some cases they involve rules hathagforce of law. This is the case of the
Belgian Court of Arbitration which has the juristiom to resolve conflicts of competence
concerning rules or decrees having the force of'faw

The specific rules of procedure in proceedings Iwimg conflicts of competence vary
according to the legal system, but they do havearercharacteristics in common. For
example, standing to initiate these proceedingsiglly reserved for the executive branches
of the central or territorial governments (the goweents of the regions drdndel), and
excludes the parliaments or private individualsisTis the case in Germany in which
bringing such actions is reserved for the FedemeBxment or the governments of the
Lander™ and in Spain in which standing to initiate actitmsesolve conflicts of competence
is reserved for the Central Government and the mowents of the Autonomous
Communities. An exception to this rule can be foumthe so-called "negative" conflicts of
competence, i.e., those in which neither the ckotréerritorial governments deem that they
have the competence to act in a given matter. bh sases, it is the individual citizen
affected by this failure to act who must initiat®geedings to defend his claim.

Another characteristic of these procedures isttiet often provide for a preliminary period

of conciliation with a view to reaching a solutidrefore submitting the matter to the

Constitutional Court (or to the Court of Arbitratian Belgium). Conciliation procedures

prior to formalizing a complaint before the cousist in other types of proceedings in

addition to those resolving conflicts of competerfear example, in Italy and Spain there are
conciliation or "cooling-off" periods prior to filig an appeal of unconstitutionality. Denmark
also has a similar conciliation proceeding prioilddging interterritorial complaints before

the Supreme Coutt.

2.6. Constitutional complaint proceedings

Occasionally Constitutional Courts resolve teridbrdisputes by means of proceedings
designed to defend the fundamental rights of giszesuch as the Spanish "recurso de
amparo" or the German and Austridarfassungsbeschwerdghis is comprehensible if we
take into account that the attribution of powersyrearve not only to distribute the tasks of
the public administrations based on criteria oicefhcy and citizen participation, but that it
also serves to ensure the rights of minoritiesMin a given area, so that political autonomy

1%n practice, the proceeding before the Court dfithation may be considered as a procedure of itatishal
review, although limited to specific matters. Imathregard see P. VANDERNOOT, "La prevention el le
reglement del conflits entre I'etat fédéral et dedités féderées en Belgique,” Venice Commission-QD
(2002) 28.

11 Article 68, Law on the Federal Constitutional Ctour

12 Article 127 of the Italian Constitution and ArtécBB3.2 of the Spanish Organic Law on the Consoitiai
Court.
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may guarantee respect for cultural and linguistiteences. In certain circumstances, the
violation of the constitutional attribution of povgemay also result in the violation of the
rights of the members of a given minority. For eptenif different public administrations
take different measures in identical situationglgsas in matters involving the hiring of civil
servants or in those involving taxation), not dgilzens will receive equal treatment, resulting
in discrimination in favor or against certain greupn the part of the central or territorial
governments. In such cases, the intervention of Gbastitutional Court may extend to
reviewing theultra viresacts of the central or territorial authorities athimay be deemed to
violate the fundamental rights of citizens, eithbecause they actually contravene
constitutional mandates (such as the principleqofaé treatment under the law), or because
they extend beyond the scope of their powers talagg certain aspects of fundamental
rights. In those instances, acting without the axityrto do so could also result in a violation
of a fundamental right.

2.7.Procedural advantages afforded the central authorities

It should be noted that in countries in which tdegtion of a federal or regional system has
been the result of a process of decentralizatiom fa unitary and centralized State (as is the
case in Spain and ltaly), this historical heritageeflected in the particularly privileged
position of the central government, which enjoyscs@l procedural advantages. In the case
of Italy, if the Government deems that a draft [zagsed by a regional parliament violates the
constitutional apportionment of powers, it may retthe law to the Assembly for new
deliberations. If the Government's concerns areaddressed, it may remit the draft law to
the Constitutional Court, to issue a ruling on ¢thee'® The same may occur in Spain, where
the Government may obtain from the Constitutionadu€ the automatic (although
temporary) suspension of the entry into force laivaor of acts under appedl.

3. Conflict resolution in the ordinary courts.

The extended role of the jurisdiction of Constitatl Courts in resolving central-territorial
conflicts does not prevent the ordinary courts figaying an important role in the resolution
of conflicts between territorial entities. Thisléagically the case in those countries which do
not have a Constitutional Court, such as Switzellahe United States or Canada. In the
countries in which there is no concentrated sysiéoonstitutional jurisdiction, judges in the
ordinary courts may rule on the constitutionalifaws and refuse to apply those which are
contrary to the Constitution, including those whidblate the constitutional distribution of
powers. In Switzerland, the Supreme Court may onl¢he constitutionality of laws enacted
by the Cantons (although not on those enacted &yfetleral government). Moreover, in
countries in which there is no Constitutional Cotinere are many examples in which the
Constitution expressly attributes to the SupremerCthe task of resolving interterritorial
conflicts. This is the case in Section 2 of Artidlleof the United States Constitution which
provides that the powers of the Supreme Court shdaltnd to controversies between the
states or between the states and the United States.

13 ltalian Constitution, Article 127.

14 Spanish Constitution, Article 161.2.
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But even in countries with Constitutional Courte thrdinary courts may likewise play an
important role in resolving controversies betwesa ¢entral and territorial authorities. This
is the case in instances of concrete control ofstitutionality in which the judge of an
ordinary court may question the constitutionalifyaonorm based on whether the central or
territorial government had the power to enact thatm’ But, in addition, the ordinary
courts are entrusted with protecting individuahtsyin specific cases of violation of those
rights resulting fronrultra vires acts of the central or territorial authorities. Amaally, the
existence of specific Constitutional Court procedurto resolve conflicts involving
administrative acts does not preclude the possiégvention of the ordinary courts having
jurisdiction in administrative matters in the casfecontroversies between the central and
territorial authorities. In such cases, the deliin of the respective constitutional and
administrative jurisdictions may not be entirelyaf'® and in some countries such as in
Spain, it may be possible to choose either onedigiion or the other.

4. Political conflict resolution

A third, non-judicial procedure, which may be caesed as asui generismeans for
resolving conflicts, grants the political powerstbé central State the authority to issue the
final decision in cases of central-territorial diggs. Procedures of this nature seem to reflect
the belief that it is ultimately the central (odé&ral) powers of the State which must protect
the common good, especially in times of crisis.

An example of the "political" resolution of confiscunder normal circumstances may be
found in the Swiss Confederation. In this country tegislative body (Federal Assembly) is
empowered to issue a preliminary ruling as to wiethhe norms of the Cantons having
constitutional force comply with the Federal Consion. Moreovera posteriorithe Federal
Assembly may rule on the constitutionality of dems of the Federal Government in appeal
proceedings against measures taken by the Camisnan additional example, in Belgium
the Senate (Article 142 of the Belgian Constituticm empowered to resolve “conflicts of
interest” between the diverse assemblies havingpaity to exercise legislative functions.

In situations of crisis, the Fundamental Law of BofArticle 37) and the Spanish
Constitution (Article 155), for example, provideaththe political authority to resolve
conflicts shall reside with the "central* powerstbé State. In both cases, the constitutional
provisions in that regard are similar. In the evéimat a GermarLand or a Spanish
Autonomous Community does not carry out its constinal duties, the central government
may adopt the appropriate coercive measures, Wilconsent of the Germ&undesrator

!5 An interesting example of collaboration betweea ttdinary courts and the Constitutional Court ban
found in Article 280.2 of the Portuguese Constidnti"The Constitutional Court also has jurisdictimnhear
appeals against any of the following court decisian.b) Decisions refusing to apply a provision okgional
legislative instrument on the ground of illegaldyising from contravention of the statute of anoaotmous
region or the general law of the Republic; c) Diecis refusing to apply a provision of an instrumersde by
an organ with supreme authority on the ground lefdlity arising from contravention of the statwtean
autonomous region.

18 |n certain cases, the law must clarify which ciotsl fall under the jurisdiction of the Constitutal Court and
which ones fall under the jurisdiction of the oralip courts. For instance, Article 12 of the UkramiLaw on
the Constitutional Court provides that the Supré&vart shall have jurisdiction in matters of legalivhile the
Constitutional Court shall hear cases involvingteratof constitutionality.
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the Spanish Senate. This is obviously an extrenmasuore of "federal intervention” which has
never been used in either country. In other coestrinowever, this capacity of intervention
on the part of the federal government has been, ssgdetimes with certain frequency. For
example, the provision in Section 3, Article Il tfe United States Constitution "(The
President) shall take Care that the Laws be fdlthfexecuted" has been interpreted as
empowering such federal intervention if it is deemecessary’

17 Another example can be found in Article 234 of fhertuguese Constitution which provides that "le Th
organs of self-government of the autonomous reginag be dissolved by the President of the Repuéfter
taking the opinion of the Assembly of the Repulaitd Council of State, for serious actions conttaryhe

Constitution. 2. If the regional organs are dissdivthe Minister for the Republic shall assume aasjbility for
the government of the region."



