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The purpose of the seminar being held by the Ve@iommission in co-operation with the
Constitutional Court of Azerbaijan is to discuse talue of precedents (national, foreign,
international) for constitutional courts.

This report by Belgium's Court of Arbitration seist to answer three main questions: firstly,
whether the Court of Arbitration is bound by itsrowecisions; secondly, what authority or
influence is exerted by the case-law of foreignstisational courts; and, thirdly, the impact
of the case-law of international codrt the judgments of the Court of Arbitration.

I. Is the Court of Arbitration bound by its own dexsions? Are obiter dicta also binding o
other courts as regards their interpretation?

=)

1. Neither the Constitution nor the Special Act oa @ourt of Arbitration of 6 January 1989
contains a provision stipulating that the CourAdbitration is bound by its own decisions.

The Court is free to form its own opinions and npossibly depart from its established
precedents. That said, changes in the case-lawraaeein practice, since the Court is
concerned to ensure the consistency of its dedsion

It is clear to see that the constitutional case-teas remained consistent over time; tangible
evidence of this is that the reasoning of the CadirArbitration's judgments is based on
principles regularly reiterated in the same tertii$is obviously helps to make judgments
foreseeable and accordingly admits of some expestats to what they will say, which is
conducive to legal certainty."

2. A more thorough approach to this matter entailsswering the Court of Arbitration's
decisions in the light of the method of referralcages, since the binding effect of judgments
differs according to whether they are delivereadrnaction for annulmehor in response to a
preliminary question. That explains why some issaes repeatedly raised in preliminary
questions.

3. An action for annulmentan be lodged by any authority designated by @by any party
able to prove an interest. The purpose is to makKdiract™ application to the Court for
annulment of a piece of legislation alleged to aiel a provision which the Court is
responsible for upholding.

Where the Court deems an application to be welhdied, it annuls all or part of the
challenged legislation. Judgments have retroactfiect, and the legislation must

! The Court of Arbitration uses the term supranatiaase-law to designate the judgments of the Eamourt of Human
Rights and the Court of Justice of the European i@onities.

2"The way a constitutional court is composed isdetoid of impact on the consistency of its work.oAie time an increase in
the number of judges in the Court of Arbitrationswenvisaged, but, fortunately, the idea was abaulofin increase would
have inevitably led to the Court's reorganisatioséparate divisions, whereas, at present, thegusigas a court of seven, ten
or twelve members, without any separation into gifivis. This system guarantees the constitutionsé-leav's unity.”
(M. VERDUSSEN, Les douze juges — La légitimité de la Cour cortstitmell€', Brussels, Labor, 2004, pp. 65 and 70).

% An action for annulment may be accompanied by quest for suspension of the challenged legislatmceedings
concerning requests for suspension are an adjorsetaction for annulment and are moreover of mugginal significance.
They are not dealt with here. It can nonethelessobed that, although it rules on the seriousnéisecarguments advanced and
the possibility of damage difficult to repair, apension decision in no way prejudges the finatauk of the case.

4 Legislative and executive authorities throughoefgRim.

® In contrast with the "indirect" approach of ragsim preliminary question.

® The Court solely has jurisdiction to decide thefoomity of laws and decrees referred to it witle tlules laid down in the
Constitution, or pursuant thereto, determiningréspective powers of the state, the communitiestandegions or with Section
Il or Articles 170, 172 and 191 of the Constitution
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consequently be considered never to have existeel.Court may therefore accompany its
judgments with specific decisions stipulating thefilect over time. A judgment has absolute
binding force from its publication in tHdoniteur belg€. At that point it becomes binding on
everyone without exception.

Judgments dismissing an action for annulment andithg on the courts in respect of the
points of law which they settfe.

4. The Court of Arbitration may also be asked foruéing on a preliminary question. A
preliminary question is raised by a court - refdrte as the "courd qud in the Court of
Arbitration's judgments - based on an actual caselipg before it.

All courts are in principle obliged to refer a pneihary question to the Court of Arbitration
where they come up against an issue of the conilitgtivith a higher law of legislation
applicable to the case before them.

The Court of Arbitration's decision has relativeading force. That means that the referring
court is bound by the Court's judgment when adptthg the case in respect of which the
question was posed.

This is nonetheless a reinforced form of relativedimg force, since any other cotirt
required to decide a similar case may dispense vatbing a preliminary question on
condition that it abides by the judgment alreadsegi

5. n the Court's judgments it is not just the ogeeaprovisions? that have binding force, but
also the reasons given by the Court for its deessiovhich constitute the necessary support
for the operative provisions.However obiter dictado not have the same binding forée.

6. In both types of proceedings - action for annultr@mraising of a preliminary question -
the same issue, but with shades of difference, lbealgrought before the Court several times
in a given matter. This occurs more frequently vaiteliminary questions.

This is a consequence of the fact that the refgroourt is, in principle, obliged to pose a
preliminary question where it has doubts aboutslagon's compatibility with a reference
provision, unless the Court of Arbitration has athg answered a similar questitnAnother
explanation lies in the relative binding force, atlreinforced, of judgments given in answer
to preliminary questions.

" Article 9, paragraph 1, of the Special Act on@waurt of Arbitration of 6 January 1989. (TRlniteur belgds Belgium's
official gazette.)

8 Article 9, paragraph 2, of the Special Act on@waurt of Arbitration of 6 January 1989.

® This concerns the same reference provisions @s &ttion for annulment. See footnote 6.

Y asis any other court dealing with the same castic(e 28 of the Special Act on the Court of Aration of 6 January 1989).
™ For information on the system that existed befloeepassing of the Special Act of 9 March 2003 atimgnthe Act on the
Court of Arbitration, see below.

2 This term is used to designate the part of thgueht formally setting out the Court of Arbitratiedecisions.

13 3.vaN ComPERNOLLEand M. VERDUSSEN "La guerre des juges aura-t-elle lieu ? A pragpm$autorité des arréts préjudiciels
de la Cour d’arbitrageJ.T, 2000, p. 299.

“The difficulty lies in distinguishing betweenatio decidendand arobiter dictum

15 Before the passing of the Special Act of 9 MarBBamending the Special Act on the Court of Arkiirg theCourt of
Cassation and the Conseil d’Etat, both of whoses@®ts are final, were required to refer a prelimyrguestion to the Court
of Arbitration even where it had already settlee igsue. The Court therefore sometimes gave sedecaions concerning
the same legal provision and the same causesiohact
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7. As already mentioned, the Court is genuinely comee to ensure the consistency of its
case-law. In this connection it should be said,twdiere a question raised before it is
identical or similar to one it has already answetkd Special Act on the Court of Arbitration
of 6 January 1989 permits expedited settlement @ds® through a procedure designated as

"preliminary”® The Court then gives what is known as a “judgnoémstant reply".

8. The Court's case-law is constantly developingime lwith the initiatives taken by the
referring courts.

Via the preliminary questions mechanism the refgrrcourts may address a number of
increasingly precise questions to the Court of #alion, all in the same field. This then leads
to a fine-tuning of the case-law, which may becontee complex as a resdlt.

9. Although the growing precision of the questionfemed to the Court gradually brings it to
clarify its case-law, another consequence may heiths sometimes led to depart from an
established precedetit.

10.In the Court of Arbitration cases are in princigieard by a bench of seven judges.
However, where the matter before it is a partidylaensitive one or it is likely to set a
precedent or to depart from an existing precetierases are heard and considered in plenary
sessiorf°

II. How are the Court of Arbitration’s judgments ifluenced by comparative foreig
constitutional case law?

-

1. In other words does the Court of Arbitratioke@omparative case-law into consideration
when investigating cases? Do the decisions of attestitutional courts have some influence

16 Articles 69 to 73 (Chapter Il — Preliminary proaeg) of the Special Act on the Court of Arbitratioi6 January 1989.

Y This was recently the case, for example, withctivecept of "excusability(allowing extinction of the debts of a tradesperson
who has been declared bankrupt, with no furthesjtilty of legal action by the creditors - excusip makes it possible to
wipe the slate clean and resume business on ahieraliasis (a fresh startjhtroduced by the Bankruptcy Act of 8 August
1997. See the Court of Arbitration's judgments N&82/2000, 23/2001, 156/2001, 69/2002, 113/2002200B, 39/2003,
28/2004, 68/2004, 76/2004, 78/2004 and 114/2004e (Tourt's judgments can be consulted on its letesite
(http://www.arbitrage.be) in French, Dutch and Gamcih

8 This is what happened with judgment No. 170/2003 df7 December 2003, in which the Court departed fronthe
precedent it had established with judgment No. 9601 of 12 July 2001.

The preliminary question that gave rise to judgméot 96/2001 asked whether Articles 32, paragrapm@d 46, paragraph
2, of the Judicial Code, taken in combination wither provisions of the same code, entailed disc@tibon since they
provided that grocedural time-limit (for lodging an appeal) should start running frttma date of dispatchof judicial
documents by recorded delivery, whereas in thetewieservice of the documents by a bailiff timerstd running from the
date of deliverydate of receipt) The Court considered that this difference in tresatt involved no discrimination.

The question that gave rise to judgment No. 1701286ked the Court to reconsider this matter, takingount of a
difference in treatment about which it had not beensulted previously. Article 50, paragraph 2.tlé Judicial Code
provides for an extension of the time-limit for gidg an appeal where it begins or expires duringpart holiday. The
referring court pointed out that where a recordeli/dry was sent on the last working day beforestagt of a court holiday,
the addressee, who could but examine the docundenitsy that holiday, would not benefit from the enxsion of the time-
limit for appealing, whereas if the documents wsee/ed by a bailiff during a court holiday, theipgent could benefit from
the extension.

In judgment No. 170/2003 the Court held that, sitloeese provisions were construed to mean that the-limit for
appealing ran frorthe date of dispatchof the recorded delivery, they resulted in a dipprtionate limitation of the right to
a fair hearing.

The Court noted that the provisions could nonefisete interpreted to mean that the time-limit beganing from thedate of
receipt of the recorded delivery [referred to as the 'lsgvinterpretation"]. Interpreted in that way, thegsulted in no
discrimination.

19 Judgment No. 170/2003 of 17 December 2003 wadnstance, delivered in plenary session.

20 Article 56, paragraph 2, of the Special Act on @wurt of Arbitration of 6 January 1989 provideshére he or she deems
necessary, each President may refer a case to th¢ @dArbitration convened in plenary session. Hresidents shall be
obliged to do so, where requested by two of thesgwdges composing the Court in accordance wittetlarss."
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(inspirational or persuasive) on its decisionsliaare those other courts' decisions cited in
the Court's judgments?

2. The influence of the case-law of foreign consitioél courts on the judgments of the Court
of Arbitration is scarcely perceptible. At all e¥gntheir decisions are never cited in the
Court's judgments, which makes it difficult to fiady signs of such influence.

3. Although they constitute a merely indirect souwe inspiration, decisions by other
constitutional courts are nonetheless regularlysatited. When compiling files of reference
material, the legal secretarfésinfailingly take account of foreign constitutiorase-law of
relevance to the matters being dealt with. The ¥i@ommission’'s constitutional case-law
bulletin and CODICES data base are usually corngulte

4. The Court of Arbitration belongs to associationgoistitutional courts. It is a member of
the Association of Constitutional Courts havingcommon the Use of French (Association
des Cours Constitutionnelles ayant en Partage d&Jsla Francais (A.C.C.P.U.F.)) and of
the Conference of European Constitutional Cotirtfesirous of promoting co-operation,
these associations offer access to a collectioefefence material and foster the pooling of
information on case-law developments.

[ll. What impact does international case law (mawthat of the European Court of Human
Rights have on the Court of Arbitration’s judgmerfts

1. The Court of Arbitration has never given a diecion the legal force of judgments of the
European Court of Human Rights? It can nonetheless be seen from the Court of
Arbitration's case-law that not only does it avaldparting from the precedents set in
Strasbourg, but it also frequently draws inspimatioom them and possibly makes express
reference to them.

2. The Court of Arbitration abides by the Strasbouwrgrts precedents for two reasons:

— the first can be qualified as pragmatic. The Cofirbitration is careful to ensure that it
does not place Belgium at any risk of being fountidve violated the Conventién;

— second, the Court is concerned to ensure consistamd harmony in judicial matters.
Belgium is a Contracting Party to the European @otion and upholds the rights
enshrined therein. The Court of Arbitration invete Strasbourg court's case-law with
genuine binding effect. It takes account of thedpean Court's interpretations of the
guarantees enshrined in the Conventfoit accordingly seeks to ensure that in its

2 Articles 35 to 39 of the Special Act on the CafrAvrbitration

%2 http:/Avww.accpuf.org

2 http:/Avww.confcoconsteu.org

#c. Courtoy, "Les relations entre les Cours cauntsitnelles et les autres juridictions nationajespmpris l'interférence, en
cette matiere, de I'action des juridictions europés. Rapport établi pour la Belgique'B.D.C, 2002, p. 308

% Reference can be made to the Court of Arbitratiprigment No. 25/90 of 5 July 1990 (an actiorefanulment of the Act of
30 August 1988 amending the Act of 3 November 1@6the piloting of seagoing ships). The applicaot®plained, inter alia,
of discrimination in enjoyment of the right of owakip, recognised under Article 11 (now 16) of @anstitution and Article 1
of the First Protocol to the European Conventiotdoman Rights. The Court of Arbitration held thatlmament had
"introduced no unwarranted distinction, since tragxtion guaranteed by the above-mentioned pangstovers only already
acquired possessions." The matter was subseqleatight before the European Court of Human Rigtitg;h more broadly
construed the concept of "possessions”, as prdteciger Article 1 of the First Protocol, and foundiolation of that article by
Belgium.

% M. Verdussen, «La Cour d’arbitrage belge et llmagion de la Convention européenne des droitsl'lidemme »,
Rev.fr.dr.const 1994, p. 437.
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judgments the Convention is applied as interprdigdthe European Court and the
European Commission of Human Rights.

3. The Court of Arbitration has no direct juristict to monitor compliance with the

European Convention on Human Rightdt is by supervising observance of the principle o
equal treatment and the ban on discriminaficthat it exercises a form of "combined
monitoring”, which leads it to ensure that the tgyland freedoms safeguarded by the
Convention are being upheld. It accordingly consdkat discrimination breaching the rights
guaranteed under the Convention also constituteislation of Articles 10 and 11 of the

Constitution?”

4. An example of this approach can be found in fueigt No. 45/96 of 12 July 1996, which
expands on the Strasbourg court's case-law comgerairticles 10 and 17 of the
Convention=°

The Court of Arbitration was asked to give a derison an Act of 23 March 1995 penalising
denial, minimisation, justification or approval tfe genocide perpetrated by the German
National Socialist regime during the Second WorldarWsince it was alleged that this
legislation interfered with freedom of expressias,guaranteed by Article 10 of the European
Convention on Human Rights.

Reiterating the case-law of the European CourtuwhBin Rights, the Court firstly pointed out

that "Freedom of expression constitutes one ofdssential foundations of a democratic
society. It is applicable not only to 'informatioor ‘ideas' that are favourably received or
regarded as inoffensive or as a matter of indiffeeg but also to those that offend, shock or
disturb the State or any sector of the populatmch are the demands of that pluralism,
tolerance and broadmindedness without which treen®i'democratic society'." (Handyside v.
the United Kingdom judgment of 7 December 197698d@tto-Preminger-Institut v. Austria

judgment of 20 September 1994, § 49)

The Court went on to note that it followed from iale 10.2 of the Convention (inter alia) that
freedom of expression could be made subject t@aicefdrmalities, conditions, restrictions or
penalties, prescribed by law and necessary in aodetic society to safeguard the aims
expressly mentioned in the previously cited prarsi of the Convention. It accordingly
considered whether the challenged legislation ‘@t regarded as necessary in a democratic
society, within the meaning of Article 10 of therBpean Convention on Human Rights, ...
that is to say as proportionate, in such a societihe aim pursued by the legislature.”

Lastly, referring to Article 17 of the Conventidine Court stated "this provision is intended

" The Belgian courts have jurisdiction to give itdeutory decisions on the conformity of legislatiaith, inter alia, the
European Convention on Human Rights. This is aemumence of thée Skicase-law. Thé.e Skijudgment (Belgian Court of
Cassation, 27 May 1971) states "where a provisfanternational treaty law having direct effecttime national legal order
conflicts with a provision of national law, the eulaid down in the treaty must take precedence gwinthe very nature of
international treaty law."(Cass., 27 May 19Pas, |, p. 886).

%8 It can be noted that, in defining the scope of tanstitutional principle, the Court of Arbitratialraws inspiration from the
case-law of the European Court of Human Rights. st recent wording used by the Court of Arbitnatstipulates "the
constitutional principles of equality and non-distnation do not rule out a difference in treatméetween categories of
individuals, where that difference in treatmenbésed on an objective criterion and there is redderjustification for it. The
existence of such justification must be assesséukitight of the aim and the consequences of tialenged measure and the
nature of the principles at stake; the principleegfiality is violated where it is shown that théne means used are not
reasonably proportionate to the aim being pursued.”

% M. Verdussen, « La Cour d’arbitrage belge et li@ggion de la Convention européenne des droitshdenme »,0p. cit,
pp. 433 to 438.

%3, Velaers, «Het Arbitragehof, de vrijheid vanningsuiting en de wet tot bestraffing van het niegaisme en het
revisionnisme »C.D.P.K, 1997, p. 579.
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to ... exclude from the sphere of protection of the EeeapConvention on Human Rights
violations of fundamental rights perpetrated byi-detmocratic regimes, by groups or by
individuals.” It concluded that freedom of expressias guaranteed by Article 10 of the
Convention, could not be relied on in breach oidet17.

5.Judgments Nos. 50/2003 and 51/2003 of 30 April32b@lso offer two examples of
decisions in which the Court of Arbitration detened the scope of a Convention provision in
the light of the European Court of Human Rightseckaw. In these cases it was Article 8 of
the Convention, enshrining the right to respect fpoivate and family life, which was
concerned. The Court of Arbitration took expressenia its decisions that "the European
Court of Human Rights has acknowledged (Powell Bayner v. the United Kingdom
judgment of 21 February 1990; Hatton v. the Unitgédigdom judgment of 2 October 2001)
that, where excessive, noise pollution generateditzyaft could diminish the quality of life
of persons living near airports and could be regawmither as failure to fulfil the positive duty
on states to take appropriate measures to secpheaags' rights under Article 8, paragraph
1, of the European Convention on Human Rights om#sference by a public authority,
which must be justified in the light of the cri@iset out in paragraph 2 of that article. In this
connection, regard must be had to the fair baléinaehas to be struck between the interests
of the individual and of the community as a whaad in both contexts the state enjoys a
certain margin of appreciation in determining theps to be taken, especially where the
operation of an airport pursues a legitimate aim & negative impact on the environment
cannot be eliminated entirely.” The Court of Araiton followed the same reasoning in these
two judgments concerning noise pollution generatgethe activities of airports.

6. Since being given jurisdiction to review legigla's conformity with Section Il ("Belgians
and their rights") and Articles 170, 172 and 191hef Constitutioff the Court of Arbitration
"has taken account in its review of the provisiofisnternational law guaranteeing similar
rights and freedoms™ In this respect, the Court has pointed out thahehe a treaty
provision binding on Belgium is similar in scope doe or more of the above-mentioned
constitutional provisions, the guarantees enshrimedhat treaty provision constitute an
inseparable whole with the guarantees set outarctimstitutional provisions in question.” It
has also stated that "violation of a fundamengttrconstitutespso factoa violation of the
principle of equality and non-discrimination.”

7. The Court of Arbitration applies thease-law of the Court of Justice of the European
Communities. It moreover makes express reference therets judgments?

%1 Both judgments were delivered in proceedings amicg the challenged legislation's compliance it power-defining
rules.

2 It was the Special Act of 9 March 2003 amendirgyAlet on the Court of Arbitration which conferrdiese new powers on
the Court.

% Judgment No. 136/2004 of 22 July 2004

% See, inter alia, judgments Nos. 7/95 and 8/95Réiruary 1995
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Parties also sometimes ask the Court to refer semtat the Court of Justice. If the question
referred to the Court fails to fulfil any of therée conditions in which, according to Article
234 of the Treaty establishing the European Comtygdna preliminary question can or must
be raist%d with the Court of Justice, the Court s that there is no reason to grant the
request.

The Court of Arbitration has twi¢ereferred preliminary questions to the Court oftides
asking the Luxembourg Court for an interpretatiérEt Directives, so as to enable it to
assess the compatibility of challenged legislatiamh the directive in question.

35 Article 234, paragraph 3, of the Treaty estabtigithe European Community provides:

"The Court of Justice shall have jurisdiction toegjpareliminary rulings concerning:

(€) the interpretation of this Treaty;

(b) the validity and interpretation of acts létinstitutions of the Community and of the ECB;

(c) the interpretation of the statutes of bodisblished by an act of the Council, where thtsetes so provide.
Where such a question is raised before any courtbamal of a Member State, that court or tribumaly, if it considers that
a decision on the question is necessary to enafagive judgment, request the Court of Justicgite a ruling thereon.
Where any such question is raised in a case permifage a court or tribunal of a Member State agjaivhose decisions
there is no judicial remedy under national lawf twurt or tribunal shall bring the matter befdnre Court of Justice.”

% Judgments Nos. 94/2003 and 151/2003.

% Judgments Nos. 6/97 and 139/2003
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CONCLUDING OBSERVATIONS |

Given the need for concision, this report merelglslevith the most noteworthy aspects of the
Belgian constitutional court's practice as regamdsedents.

The conclusion that can be drawn is that the casesf the European Court of Human Rights
plays a fundamental role. For the Court of Arbitmatthat case-law serves as a source of
inspiration and a guide to interpretation of thghts and freedoms guaranteed by the
Convention. As already mentioned, in its judgmehes Court of Arbitration is concerned to
apply the Conventioas interpretedy the European Court.

This is a cause for satisfaction, as one of thg perposes of the European Court's case-law
Is to ensure a uniform interpretation of the righafeguarded by the Convention.

It should nonetheless be noted that some diffeseimcanterpretation of the rights guaranteed
by the Convention may exist in the case-law ofBblgian national courts.

That is doubtless inevitable since there are nadgssreas of the Convention's application
that remain unexplored, or incompletely signpostsdthe Strasbourg court, areas in which
the Belgian national courts must adopt their owarpretations. Attention can also be drawn
to the fact that, as a consequence ofl.teSkicase-law?® in the Belgian legal system many
different courts have jurisdiction for reviewingrapatibility with the Convention.

Jean-Paul MOERMAN
Francoise MOLINE
29.07.2004

% See footnote 27



