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For the last half century political and legal dowronsocial rights has been very much
influenced by political ideology. The promotion smicial rights — as distinguished frorivil

and political rights — has often been characterised as a project gbdhical left. And that
has made unbiased debate of legal aspects of simgtitd a sometimes difficult task. 15 years
ago the global political picture started to chawgeisively, and the political consequences
have been far reaching in the European region.

But what has happened in the sphere of interndtiemg especially in Europe? How was,
how is legal development influenced by politicabohe? What is the legal position of social
rights in Europe today?

Sensible lawyers have pointed out many times tietlevelopment of socio-economic rights
has been one great contribution of the 20th certiufyuman rights and humanitarian law.
And of course they are right. Their best exampléhiss Universal Declaration of Human
Rights, Bceobmas nmexnmaparnus mpaB denoBeka. This Declaration was adopted within the
emerging framework of the United Nations by resolutof the General Assemblyin
December 1948 after only two years of deliberatidift®e Declaration proclaimed not only
traditional civil and political rights — as otheedarations had done before — but it included in
its catalogue of rights also social rights as feareple the right to work in Article 23. This
was achieved by negotiations which at times weffecdit. But these negotiations were not
burdened by the kind of political controversy betweight and left of the political spectrum
which later restrained legal development. Theretbee Universal Declaration of 1948 was
“universal” even in this respect.

The Universal Declaration of 1948 became the ols/fmaint of departure for further work on
an international bill of human rights which wasniolude a Covenant on Human RightBut
the political atmosphere had changed. It took W#@86 — 18 years — before two more human
rights instruments were added to the Universal &ation and adopted as international
treaties:

— the International Covenant on Civil and Politidaights, mexxaynapoansiii makr o
TpaXJaHCKUX U NOJIUTUYSCKUX IIpaBax, and

— the International Covenant on Economic, Socidl @altural RightsmexxayHapoaasiii makT

00 SKOHOMHMYECKHX, COLIMATBbHBIX U KYJIbTYPHBIX IpaBax.

And it took ten more years, until 1976, before ehigeaties entered into force.

It is significant and important to note that ok, buttwo Covenants were the final results of
this work. The essential components of a comprehensiiversal bill of rights — provisions
on the one hand ocivil and political rights and on the other osocial rights — were again
dealt with separately and distinctly differently nmany ways. And in principle, that has not
changed since 1966.

However, there is now quite a number of supplenmgritaaties in the field of human rights
and international humanitarian law. The resultlwsn overlapping provisions. And therefore
the two Covenants, which originally had been corestias separate instruments, cannot any
longer be applied and interpreted without regarde&mwh other and to the many other
instruments of international law on related topid$ that ever was possible in the perspective
of lawyers?

! Resolution 217 A (Ill) of 10 December 1948.

2 Part F of Resolution 217 A (lIl) of 10 Decembé#8.

3 Cf. the resolutions of the General Assembly eflthited Nations A/Res/40/114 of 13 December 198b/Res/41/117
of 4 December 1986 (Indivisibility and interdepende of economic, social, cultural, civil and pali rights).
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In the European region the first basic post-war &wimghts document was drafted and in
1950 adopted by the Council of Europe,

— the European Convention for the Protection of HarRights and Fundamental Freedoms,
KOHBCHIM: O 3allIUTE IIpaB 4Y€JIOBCKA U OCHOBHBIX CBO6OIL.

In its preamble this Convention refers to the Ursak Declaration of 1948. But unlike the
Universal Declaration the Convention was focusectioit and political rights, only one of
the two components of the Universal Declaratiore dther component — provisions on social
rights — wasnot included. Obviously much had happened during the years since the
adoption of the Universal Declaration by the Gehé&ssembly of the United Nations;
reluctance to guarantee social rights on the sagal llevel as civil and political rights
prevailed.

What had changed was the general political clinsaig with that the perspective in which
human rights were perceived. Right after the adoptif the Universal Declaration the phase
of the Cold War had started when the two domindablogies were confronting each other
hotly, and that had consequences for the percepfignarantees for social rights.

During those years of the Cold War a pattern ccaddobserved again and again. Very
simplified it can be described so:

— Western states wanted to strengthen protectibmmfan rights mainly by guaranteeing civil
rights and political freedoms; social rights cob&lpromoted as auxiliary only and as binding
solely upon states.

— Eastern states wanted to strengthen economicyraluand social rights; provisions on civil
rights and political freedoms were binding uportetaand states only. States therefore could
and should decide how such provisions had to leepréted and implemented.

In this climate of ideological struggle the Europézocial Charterisponeiickas corpanbHast
xaprus,” was drafted for Western Europe. That was doneimitie framework of the Council
of Europe. The draft was conceived as a completoetfie Convention of 1950 to be open to
the member states of the Council.

This Charter was adopted in 1961 — five years leetbe United Nations Covenants — and
entered into force in 1965 — one year before thee@ants.

I will not describe the contents of the Charterailis not possible here. Let me only recall
that the Charter

— guarantees a considerable number of social righteng which the states could choose and
pick, and that the Charter

— provides for an elaborate reporting system caniegrapplication of Charter provisions,
which states had accepted.

But let me also mention two small and not so walbwn bits of information, which clarify
the context in which the Charter was adopted and which haveettaken into account when
provisions of the Charter have to be interpreted.

Firstly: In the Preamble to the Charter a referamas made to the European Convention on
Human Rights of 1950. This reference clarifies thihé aims of the Charter are
complementary to the aim of the Convention to secivil and political rights.

4 ETS 35.
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Secondly: In Article 26 of the Charter, the Intd¢romal Labour Organisation was invited to
participate in a consultative capacity in the exmtion of submitted state reports. This
invitation clarifies that there is an importantKimetween the human rights work of the
Council of Europe on the one hand and on the aterwork of the International Labour
Organisation on standards, fundamental principhesrights at work.

Through these and other, similar, provisions ddeger picture became visible: The Charter
presented itself as part of a large web of inteonat law instruments. This has to be
recognised and the Charter has to be interpretsat@iagly.

This image of social rights protection as it hadedeped in the mid-1960ies did not appear to
change much for more than a decade.

At the global level there was the International @want on Economic, Social and Cultural
Rights to be taken into account, and at the reg¢iteeel in Western Europe the Social
Charter. The ideological positions were entrenclpedgress, if any, was slow and not readily
visible. Other obstacles were far reaching confiddéity and a corresponding lack of

transparency and the obligation for the implementiodies of the United Nations and the
Council of Europe to seek cooperation of state igmrin almost all implementation

proceedings.

However, the notion that social rights should beargnteed within the framework of
international human rights law had taken root. dsviirmly established and it was developing
step by step.

As time went by, traditional political reluctancexda established legal restrictions were
softened, and tentative new initiatives were takemregionally in Europe during the second
half of the 1980ies. They set in motion a genexadrioaul of the European treaty system
concerning social rights, which started in the [mst of the 1980ies and is still not finished.

This overhaul took and takes place within two d#fg but related settings.

The first project developed within th@ouncil of Europe and concerned the revision of the
European Social Charter of 1961.

Within the framework of the Council of Europe, tGbarter of 1961 was amended by three
protocols:

5 As itis described in the heading of the webattbttp://www.ilo.org/public/english/standards/fxchtm.

® Cf. — among many other documents of the UnitetioNa — the resolutions of the General AssemblhefUnited Nations
A/Res/40/114 of 13 December 1985 (Indivisibility aimderdependence of economic, social, culturalijl @ad political
rights), A/Res/40/115 of 13 December 1985 (Inteomati Covenants on Human Rights), A/Res/40/116 of &8einber
1985 (Reporting obligations of States parties totéthNations conventions on human rights), A/Re§821f 3 November
1986 (Twentieth anniversary of the adoption ofltiternational Covenants on Human Rights), A/Res/41.4f14 December
1986 (Indivisibility and interdependence of economsocial, cultural, civil and political rights), /Res/41/119 of 4
December 1986 (International Covenants on Human Right/Res/41/120 of 4 December 1986 (Setting inténal
standards in the field of human rights), A/Res/88/df 19 December 2001 (International Covenants omé&h Rights) and
A/Res/58/165 of 22 December 2003 (International @amés on Human Rights). Cf. also the Resolution efEtonomic
and Social Council 1985/17 of 28 May 1985 (Revievthef composition, organization and administrativa@gements of
the Sessional Working Group of Governmental Expentshe Implementation of the International CovermmtEconomic,
Social and Cultural Rights). All documents accessétlénttp://www.un.org/Depts/dhl/resguide/quick.htm Cf. also the
latest report on State Parties to the Internatid®@enant on Economic, Social and Cultural Rightd #re status of
submission of reports in Economic and Social Coundibcument E/C.12/2004/7 of 24 June 2004, at
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/554d5a879a739¢1256ed800529e98?0Opendocument.
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—in 1988 by the Additional Protocokomonuurtensusiii nmporokoa, wWhich was aimed at
extending the rights guaranteed by the chirter

—in 1991 by the Amending Protocaborokoin o BHecenuun usmenenuii, which improved the
control machinery of the Charteand

—in 1995 by the Amending Protocol, which introddiggrovisions for a system of collective
complaints JonoTHUTENbHBIH TPOTOKOJ, BBOSIIMA CHCTEMY KOJICKTUBHBIX KaJl00. 9

Finally, in 1996 a revised version of the Chartesvadopted, and it entered into force on 1
July 1999

This new version of the Charter replaced the Chatd 961 and its Additional Protocol of
1988. To the catalogue of rights were added neltsjgs for example

—the right to protection in cases of terminatidnemployment,npaBo Ha 3amuTy mnpu
OKOHYAHMU HaiiMa, in Article 24,

— the right to protection against poverty and doexalusion,mpaBo Ha 3aIIUTy OT HUIICTH U
colMabHOTO oTTOpX)KeHus, IN Article 30,

and

— the right to housingipaso na xwuibe, in Article 31.

But the recently restructured system of enforcenaenlt control as regulated in the protocols
of 1991 and 1995 remained unchanged.

The second project started within the tli@mopean Community in 1999 and is continued by
the European Union today. For many years an unanswered question éad, bvhether the
Community could and should become a Party to thev@ation for the Protection of Human
Rights and Fundamental Freedoms of 1950. The sulatéaw of the Convention had been
part of Community law for many years as generai@piles of law, but in 1996 the Court of
the European Communities had declared that outaigtession by the European Union to the
Convention was not possible under the existingtigg¢a This was legally entirely correct,
but put the European Union in a somewhat embanggsisition.

The escape route, which finally was chosen at th®gean Union summit in June 1999
was to develop a human rights document of the EaopJnion. This was seen as beneficial
in other ways, too. The Convention of 1950 had kaeended by protocols, but the text was
nevertheless outmoded and had to be interpretedd thhé huge body of decisions of the
European Court of Human Rights in mind. A Commur@tyarter could consolidate all this
and could even add relevaatguis communautaire.

The mandate to carry out this was given to a Cotmwerof representatives of the member
states of the European Union under the presidehdtlyeoformer German president Herzog.
The proposals of the Herzog-Convention were acdepted solemnly proclaimed at the
summit in Nice in December 2000 &harter of Fundamental Rights of the European
Union.’. But this Charter became not yet a legally bindilogument. The decision on the
legal status of this Charter was postponed in Nkagther discussions followed within a
second Convention of representatives of the memsthézs, which under the presidency of the

" ETS 128.

8 ETS 142.

® ETS 158.

10 ETS 163.

1 Opinion 2/94, 1996 ECR 1-1759.

12 Bulletin EU 6-1999, Conclusions of the Presideticy8.44 and 45) and Annex 4: European Council siegion the
drawing up of a Charter of fundamental rights of Hueopean Union (1.64).

13.0J 2000 C 364/1.
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former French president Giscard d’Estaing had taftda Constitutional Treaty for the
European Union. This draft incorporates the Chasepart Il of the Treaty, and it remains to
see, if and when it will be ratified and enter ifdece.

Chapter IV of the Charter — d®olidarity — provides for social rights in eleven Articlesr f
example

— on worker’s right to information and consultatwithin the undertaking in Article 27,

— on protection in the event of unjustified disraiga Article 30

— on health care in Article 35 and

— on consumer protection in Article 38.

The interdependence of these provisions in the figao Union Charter on the one hand and
the Social Charters of the Council of Europe ondtier and the similarities of the Charters
of both organisations are obvious and intentiohatause the European Union Charter was
intended to consolidate fundamental rights appleatt Union level and among those the
economic and social rights as contained in the fi@an Social Chartéf.For example the
just mentioned provision in Article 27 of the Eueam Union Charter is very similar to its
counterpart in Article 21 of the Revised Social @&aof the Council of Europe.

This consolidation of political and civil rights thi social rights was not achieved easily.
Quite astonishingly, the ideologically inspired arety divisive question of the 1950ies and
1960ies whether or not to put provisions on soggdlts into human rights instruments was
again put forward during the deliberations of therzég-Convention, and the ensuing
controversy came close to wrecking the whole Cotieerprocess? The political arguments
of a dark past were initially still valid for mai@onvention members!

So, the European Union law on social rights i$ istithe making. Let me therefore leave it at
that.

| want to conclude with some words on reporting andtrol procedures concerning social
rights. The latest — and most interesting — devalamt has been the setup and refinement of
procedures for state reporting and for collectivmplaints by the Amending Protocols to the
European Social Charter of 1991 and 1995.

Both systems seem to be successful.

The requirements which have to be met by staterte@re thorough and far reaching.
Reports have to be delivered at certain intervats lsave to cover the implementation of the
articles of the Social Charter according to a fisetledule. The first report has to cover the
implementation of the nine “hard core” provisiorigtee Charter as for example those in

— Article 1 on the right to workipaso na Tpysx,

— Article 5 on the right to organisepaso Ha opranusanuio,

— Article 12 on the right to social securitipaBo Ha coruanbHOe obecrieuenue, and

— Article 16 on the right of the family to sociéégal and economic protectiompaso cembu

Ha COUAIbHYIO, ITPABOBYIO U D9KOHOMUYCCKYIO 321].].[1/1Ty.l6

14 Bulletin EU 6-1999, Annex 4 (1.64), para 2.

15 see E. Riedel in: Jirgen Meyer (ed.): KommentarGharta der Grundrechte der Europaischen Unione®&hden
2003, p. 325-330.

16 The other “hard core” provisions are Article @he right to bargain collectivelyifaso na 3axmOueHzE KOIICKTHBHBIX
norosopos), Article 7 — The right of children and young pans to protectionnpaso neteit 1 Monoaexku Ha 3auury), Article
13 — The right to social and medical assistampasp Ha cormanbHy0 1 MEAUIUHCKYIO omoik), Article 19 — The right of
migrant workers and their families to protectiord assistancenpaso Tpyasiuxcsi - MUTPAHTOB M HX CEMEi Ha 3alIUTy W
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Guidance concerning the contents of these repsrtiven in a questionnaire, which was
adopted by the Committee of Ministers of the ColuatEurope in 2001. This questionnaire
is published on the InternEt.On altogether 91 pages hundreds of questionswaripvard.
For example concerning the right to work in Artideof the Revised Charter there are 21
questions asked. Very few of them could reasonbélgnswered in one sentence only; many
require to dig deeply into statistics and into podil statements and legal instruments. A
proper reply to the whole questionnaire will dray & very detailed picture of the social
rights situation in the reporting state, and thatestwill have to give an abundance of
information even on very technical aspects of thplementation of social rights guarantees.
But to write a proper report places a heavy bumeithe authority which has to prepare the
report. The first French report under the Revisddr@r was a lengthy document of 142
pages? And this first report dealt only with the “hardred articles of the Charter!

Reports, however, may be incomplete. The brigte sicthe picture may be reported broadly,
while information on not so bright aspects may bermg with less detail or, maybe, omitted.

To minimise ambiguity and incompleteness of thisdkand in order to hear more than one
voice every state report has to be communicateu egttain non-governmental organisations.
This requirement assures that presentations ostiite of social rights in a country will be

reasonable and fair. Publication of the state itspon the internet site of the Council of
Europé?® adds transparency.

Finally, there is the instrument of collective cdaipts under the Amending Protocol of
1995. This Protocol entered into force in 1998, &nsl still too early for an evaluation. Only
13 decisions on the merits of the European Comenitte Social Rights are as of early
September 2004 reported on the internet site of Gbancil of Europé® But they are
promising much for the future. They have alreadgesila wealth of verifiable and useful
information on the implementation of social rigigtgarantees in general and the substance of
political and legal argumentsro and contra implementation in particular. The European
Convention on Human Rights of 1950 could never Haen a success without the enormous
wealth of decisions which have been delivered leyGommission and the Court of Human
Rights in Strasbourg. In my view the European Sdcrearter has a similar chance to become
a success, if and when complaints — whether collear individual — and ensuing decisions
can add blood and flesh to the usually anaemioreag in articles of the Charter and in state
reports.

Minsk, 9 September 2004

nomouip) and Article 20 — The right to equal opportuniteesd equal treatment in matters of employment aswliation
without discrimination on the grounds of sewp4Bo Ha paBHbIC BO3MOKHOCTH H PaBHOE OOpAIlCHKE B 3aHSITOCTH U BHIOOpE
poja 3aHATHI Oe3 AMCKpUMHHALIMHE 110 TIpu3HaKy mosna); see Part 1l Article A.1.b of the Revised Sociab@hr.

17 Form for the reports to be submitted in purseasfche revised European Social Charter. Adopteth®yommittee of
Ministers on 17 January 2001; downloadable at
http://www.coe.int/T/E/Human_Rights/Esc/4_Reportingpgedure/1_State_Reports/Form_download.asp#TopOfPage
8 Downloadable at
http://www.coe.int/T/E/Human_Rights/Esc/4_Reportingpgedure/1_State_Reports/Revised_Social_Charter/2@02/20
02.asp#TopOfPage.

19 At http://mww.coe.int/T/E/Human_Rights/Esc/4_Rejray_procedure/Index.asp#TopOfPage.

20 http://www.coe.int/ T/E/Human%5FRights/Esc/5%5HEdive%5Fcomplaints/List_of collective_complaiftsList_%2
Oof_complaints.asp#TopOfPage.



