* X %
*
* *
*
* 5 K

COUNCIL  CONSEIL
OF EUROPE  DE L'EUROPE

Strasbourg, 29 November 2004 CDL-JU (2004)069
Or. Engl.

EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW
(VENICE COMMISSION)

Case-law of the Constitutional Court
of Belarus 1997-2003






Belarus 3

Note by the Secretariat

In 1996, the President of the Republic of Belarus
proposed a draft Constitution attributing increased
powers to the President to be adopted by referen-
dum. The Constitutional Court decided that the
existing Constitution (dating from 1994) could only be
amended by a two thirds majority in Parliament and
further held that a referendum on the presidential
draft could not have a binding effect.

Upon request by the Speaker of Parliament, the
Venice Commission gave an opinion, on the
presidential draft and a counter-proposal by two
political groups in Parliament, in which the Venice
Commission came to the conclusion that “both the
examined proposals fall short of the democratic
minimum standards of the European constitutional
heritage” and called on the “authorities of Belarus to
abide by the decision of the Constitutional Court”
(CDL-INF(1996)008).

A referendum was held on both proposals and
resulted in favour of the presidential draft. Following
the referendum, the President promulgated his draft
in spite of the decision by the Constitutional Court.
Most of the members of the Constitutional Court
resigned and the Constitutional Court, recomposed
according to the new Constitution, annulling the
previous decision on the constitutional referendum.

In response to these events, the Bureau of the
Parliamentary Assembly of the Council of Europe
suspended the special guest status of the Parliament
of Belarus thus blocking the procedure of accession
of Belarus to the Council of Europe. The Venice
Commission discontinued the publication of the
decisions of the Belarus Constitutional Court in their
Bulletin on Constitutional Case-Law.

Even before 1996, the Constitutional Court of Belarus
was an associate member of the Conference of
European Constitutional Courts. At the XII" Confer-
ence (Brussels, 13-16 May 2002) the Constitutional
Court of Belarus requested full membership with the
Conference. The Circle of Presidents of the
Conference decided in its Resolution IV that “the
Constitutional Court of the Republic of Belarus shall
not be granted full membership” but that “the
European Commission for Democracy through Law,
also known as the Venice Commission, is invited to
re-establish contact with the Constitutional Court of
the Republic of Belarus and to report on that matter
on the occasion of the Preparatory Meeting of the
Xlllth Conference in Cyprus”.

In view of this request by the Conference, the
Commission co-organised with the Constitutional
Court a Conference in June 2003 on "Strengthening
the Principles of a Democratic State Ruled by Law in
the Republic of Belarus by way of Constitutional
Control" during which inter alia a report on the
separation of powers in Belarus was discussed (CDL-
JU(2003)023). This Conference was followed by
meetings between a delegation of the Venice
Commission and authorities of the Republic of
Belarus. The delegation learned that based on
articles of the Constitution providing in general for
access of individuals to courts, the Constitutional
Court had started to deal with individual petitions.

As requested by the Conference of European
Constitutional Courts, the Venice Commission
reported on its co-operation with the Belarus’ Court at
the Preparatory Meeting of the Conference in Nicosia
on 16-18 October 2003. The Conference commended
progress made by the Constitutional Court of Belarus
and agreed that their full membership of the Court
would be decided upon at a later stage.

In the light of this decision by the Conference, the
Joint Council on Constitutional Justice of the Venice
Commission decided at its 3rd meeting on 10 March
2004 to publish the case-law of the Constitutional
Court of Belarus since 1997 as a special document to
be distributed with the Bulletin on Constitutional Case
Law. The publication was to be preceded by an
introductory note setting out the background of the
co-operation between the Court and the Venice
Commission. This case-law was to be integrated into
the CODICES database together with a reference to
the same introductory note. The present publication
constitutes part of the implementation of this decision.

In September 2004, the Venice Commission co-
organised a further Conference with the Constitu-
tional Court of Belarus on “Constitutional Control and
Development of the Social State Ruled by Law”
during which two main topics were discussed: social
rights and the freedom of expression.

The Venice Commission will inform the Circle of
Presidents of the Conference of European Constitu-
tional Courts Conference in May 2005 about its co-
operation with the Constitutional Court of Belarus®.

! For other activities of the Venice Commission related to
Belarus see documents CDL-AD(2003)014 and CDL-
AD(2004)029.
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Belarus
Constitutional Court

Statistical data

1 January 1997 — 31 December 1997

Total number of decisions: 5

1 January 1998 — 31 December 1998

Total number of decisions: 11

1 January 1999 — 31 December 1999

Total number of decisions: 17

1 January 2000 — 31 December 2000

Total number of decisions: 28

1 January 2001 — 31 December 2001

Total number of decisions: 48

1 January 2002 — 31 August 2002

Total number of decisions: 30

1 January 2002 — 31 December 2002

Total number of decisions: 40

Categories of cases:
e Judgments: 2
e Decisions: 38

1 January 2003 — 31 December 2003

All official decisions of the Constitutional Court of the
Republic of Belarus in their original language and in
English (translations by the Court) are available on
the following web-site: http://ncpi.gov.by/constsud.

Important decisions

Identification: BLR-1997-B-001

a) Belarus / b) Constitutional Court / c¢) / d)
25.03.1997 / e) J-55/97 | f) I g) Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 2/1997 / h).

Keywords of the systematic thesaurus:

5.2 Fundamental Rights — Equality.

5.3.6 Fundamental Rights — Civil and political rights
— Freedom of movement.

5.3.10 Fundamental Rights — Civil and political
rights — Rights of domicile and establishment.
5.3.38.3 Fundamental Rights — Civil and political
rights — Right to property — Other limitations.

Keywords of the alphabetical index:

Residence, choice, free / Housing, right to purchase
and sell, national, foreigner.

Headnotes:

Nationals of the Republic of Belarus, irrespective of
their place of residence, may sell and purchase flats
(houses) freely in any locality in Belarus.

They may freely move and choose their place of
residence within Belarus.

Foreign citizens and stateless persons who have a
permanent place of residence in Belarus and who
have a legal source of subsistence shall enjoy the
right to acquire flats (houses) through the established
procedures for purchase and sale on an equal footing
with citizens of Belarus.

Summary:

The Court opened the case as a result of a constitu-
tional motion of the Ministry of Justice concerning the
interpretation of the Court's judgment of 27 June
1996, since certain ambiguities as to its meaning
have created difficulties in its application in practice.

The Court clarified the interpretation of its judgment of
27 June 1996 concerning the constitutionality and
legality of the Supreme Council Resolution of 11 June
1993 on the procedure of purchase and sale of flats
(houses) in the Republic of Belarus and temporary
provisions on procedures for the purchase and sale of
flats (houses), approved by Resolution of the Council
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of Ministers of 31 August 1993 no.589. This
judgment found certain provisions, which restricted
the rights of nationals to conclude an agreement of
purchase and sale of flats (houses) in Belarus, to be
unconstitutional and illegal.

The Court explained that a citizen of the Republic of
Belarus who has no possibility freely to sell his or her
own flat (house) or to buy a flat (house) in any locality
of Belarus, suffers to a certain extent a restriction of
the right to possess, use and dispose of his or her own
property, as well as of the right freely to move and
choose a place of residence within the Republic, to
leave it and to return to it without hindrance. Therefore,
the Court concluded that nationals of the Republic of
Belarus, including those who reside outside its
borders, may freely transact agreements for the
purchase and sale of flats (houses) in Belarus.

Foreign citizens and stateless persons who have a
permanent place of residence in Belarus and who
have a legal source of subsistence shall enjoy the
right to acquire flats (houses) through the established
procedures for purchase and sale on an equal footing
with citizens of Belarus.

Cross-references:

- Judgment of 27.06.1996, J-39/96, Bulletin 1996/2
[BLR-1996-2-007].

Languages:

Russian, English (translation by the Court).

Identification: BLR-1997-B-002

a) Belarus / b) Constitutional Court / c¢) / d)
09.07.1997 / e) J-57/97 / f) / g) Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 3/1997 / h).

Keywords of the systematic thesaurus:

1.6.5.2 Constitutional Justice — Effects — Temporal
effect — Retrospective effect (ex tunc).

2.1.1.4.6 Sources of Constitutional Law -
Categories — Written rules — International instruments
— International Covenant on Civil and Political Rights
of 1966.

5.1.1.4.3 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Prisoners.
5.3.37.1 Fundamental Rights — Civil and political
rights — Non-retrospective effect of law — Criminal
law.

Keywords of the alphabetical index:

Crime, qualification / Retroactivity, exceptional
circumstances.

Headnotes:

A law making certain acts no longer subject to
punishment or reducing the sentences that can be
imposed for a given act shall be retroactive (lex
benignior retro agit), i.e. it shall apply to persons who
committed the relevant act before the law in question
came into effect, including persons already serving a
sentence. Final judgments with respect to those
persons shall be subject to revision.

Summary:

The Constitutional Court decided to examine the case
as a result of a constitutional motion of the Supreme
Court.

The Constitutional Court examined the question of
the constitutionality of Section lll.3 of the Final
Clauses of the Law of 17 May 1997 on the introduc-
tion of alterations and addenda into the Criminal
Code and the Code of Criminal Procedure of the
Republic of Belarus. In accordance with the specified
provision, final judgments with respect to persons
convicted before the entry into force of the Law for
offences under Articles 72, 87-91, 93, 94 and 96 of
the Criminal Code, shall not be subject to revision
upon the entry into force of the Law.

Having analysed the provisions of the Constitution,
the International Covenant on Civil and Political
Rights and the provisions of various Articles of the
Criminal Code and other acts, the Court concluded
that the Law, aiming as a whole to strengthen criminal
liability, had changed the approach towards the
estimation of the degree of danger posed to society
by certain acts, by setting new criteria for the
qualification of certain crimes depending on the
amount of theft or of damage caused. As a result, a
number of acts which were considered to be crimes
before the adoption of the Law were no longer subject
to punishment, and the punishment for certain crimes
was reduced. Therefore, the Court considered that
the Law should have retroactive effect. The
constitutional rule on the retrospective effect of a law
reducing or abolishing the responsibility of citizens for
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certain offences also extended to persons already
serving sentences for such offences.

Since the law had made certain acts no longer
subject to punishment and reduced the sentences
that could be imposed for certain crimes, the Court
concluded that Section 111.3 of the final clauses of the
Law, insofar as it restricted the retrospective effect of
the criminal law with respect to persons convicted of
a crime listed in that section and with respect to
whom the court judgment had become final, was not
in conformity with Articles 8, 21 and 104 of the
Constitution, Articles 2, 4 and 15 of the International
Covenant on Civil and Political Rights, ratified by the
Republic of Belarus, or Article 6 of the Criminal
Code.

Languages:

Russian, English (translation by the Court).

Identification: BLR-1997-B-003

a) Belarus / b) Constitutional Court / c¢) / d)
31.10.1997 / e) J-59/97 / f) / g) Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 4/1997 / h).

Keywords of the systematic thesaurus:

3.5 General Principles — Social State.

3.18 General Principles — General interest.

4.10.2 Institutions — Public finances — Budget.
4.10.7.1 Institutions — Public finances — Taxation —
Principles.

5.3.14 Fundamental Rights — Civil and political
rights — Ne bis in idem.

5.3.41 Fundamental Rights — Civil and political
rights — Rights in respect of taxation.

Keywords of the alphabetical index:

Tax, calculation / Tax, evasion, profits, confiscation /
Tax, income / Sanction, financial.

Headnotes:

The issuing of instructions and guidelines concerning
procedures for the calculation, recording and
collection of taxes and other payments shall fall within

the competence of the state tax authority. The
calculation and payment of taxes due on concealed
(underdeclared) income or some other concealed
(underdeclared) object of taxation shall be in
conformity with the provisions of the relevant laws in
this field.

The calculation of additional tax and of fines for late
payment and for the cost of recovery of amounts
owing shall be dealt with in separate measures, which
should be applied independently, irrespective of any
liability found for a tax offence.

Summary:

The case was examined by the Court following a
constitutional motion of the Supreme Economic Court
of the Republic of Belarus.

The Court examined the constitutionality of
point 12.4.11 of the Instructions of the Principal
State Tax Office on the Procedure for Applying the
Law of the Republic of Belarus on Taxes and Duties
Levied under the Budget of the Republic of Belarus
and the Law Amending and Supplementing the
Legislative Acts of the Republic of Belarus on the
Issue of Taxation of 1 July 1994 no. 110, and the
guidelines of the Principal State Tax Office of
21 June 1994 no. 03/104 and of 7 February 1995
no. 03/22, insofar as they regulated the obligatory
recovery from persons having committed tax
offences of additional taxes and fines for delays in
their payment.

Having analysed the relevant provisions of the
Constitution, laws and other binding enactments, the
Court concluded that taxes are the main source of
revenue for the state budget. Non-performance of
duties with respect to the payment of taxes leads to
violations of both the interests of the state and the
interests of citizens guaranteed by law, since, in
accordance with the laws with respect to the budget,
the state shall ensure that it is able to carry out its
tasks and functions, and shall finance socially
significant spheres such as public health, education,
culture and so on.

The state shall have the right and is bound to take
measures regulating tax relations in order to protect
the rights and lawful interests of both taxpayers and
other citizens. Imposing legal liability for tax offences
is one of the measures introduced to ensure
compliance with tax legislation.

Point 12.4.11 of the Instructions of 1 July 1994, which
regulates the liability of citizens having breached tax
regulations, provides that in the event of the inclusion
in an income declaration of material expenses that
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are not accounted for, or concealment from the
taxation authorities (underdeclaration) of gross
income (returns), financial sanctions, penalties, fines
or other measures imposing administrative liability
shall be applied according to the Law on the Taxes
and Duties Levied under the Budget of the Republic
of Belarus and according to the Administrative Code.
A similar approach is contained in the guidelines
issued by the Principal State Tax Office on 21 June
1994 and 7 February 1995.

In the opinion of the Court, the fact that a person has
been called to account shall not discharge him or her
from his or her obligations under the Constitution and
the law.

The Court did not agree with the argument that in
the process of confiscating the sum of concealed
(underdeclared) profit or income the object of
taxation itself may be subject to confiscation and,
therefore, it may be impossible to collect the income
tax. The Court considered that in this case the
burden of financial responsibility lay on the tax
offender who had made possible the concealment
(underdeclaration) of profits or income on an
account.

Having analysed the provisions of Articles 56 and 58
of the Constitution, the relevant laws and other
binding enactments, the Court concluded that
point 12.4.11 of the Instructions of the Principal State
Tax Office of 1 July 1994 and the guidelines of the
Principal State Tax Office of 21 June 1994 and of
7 February 1995 were in compliance with the
Constitution and the law.

Languages:

Russian, English (translation by the Court).

Identification: BLR-1998-B-001

a) Belarus / b) Constitutional Court / c) / d)
19.06.1998 / e) J-66/98 / f) / g) Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 2/1998 / h).

Keywords of the systematic thesaurus:

5.3.1 Fundamental Rights — Civil and political rights
— Right to dignity.

5.3.5 Fundamental Rights — Civil and political rights
— Individual liberty.

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

5.3.31 Fundamental Rights — Civil and political
rights — Right to private life.

5.3.38.3 Fundamental Rights — Civil and political
rights — Right to property — Other limitations.

Keywords of the alphabetical index:

Detention, administrative / Search and seizure,
document / Search, body.

Headnotes:

Personal searches, the inspection of personal
belongings and the confiscation of belongings and
documents may be appealed against by the
interested person to a higher body (official) or to a
public prosecutor, as well as to a court of law.

Summary:

The Court examined the case on the basis of a
constitutional motion filed by the President of the
Republic of Belarus.

The Court examined the constitutionality of Arti-
cle 246 of the Administrative Code. In accordance
with the above article, a person subject to administra-
tive detention, personal searches, the inspection of
belongings and confiscation of belongings and
documents may appeal against these measures to a
higher body (official) or a public prosecutor.

Having analysed the relevant provisions of the
Constitution and the Code, the Court ruled that the
procedure laid down by Article 246 of the Administra-
tive Code for appealing against the above-mentioned
measures to a higher body (official) or a public
prosecutor was not itself at variance with the
guarantees of the rights and liberties of citizens
proclaimed in the Constitution. Such a procedure is
designed to ensure that any violations of the law that
take place when the law is applied in practice are
quickly remedied. However, the appeals procedure
established in the given Article had practically
excluded the possibility for an interested person to
lodge a complaint with a court of law.
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The analysis of the provisions of the Administrative
Code showed that personal searches, the inspection
of belongings and the confiscation of belongings and
documents may take place both in instances of the
administrative detention of an individual and where
the individual is not detained. Taking into account the
character of these measures the Court considered
that their application could lead to violations of the
rights and liberties of citizens guaranteed by the
Constitution such as, first of all, the right to personal
inviolability and dignity (Article 25 of the Constitution),
non-interference with one's private life (Article 28 of
the Constitution) and inviolability of one's property
(Article 44 of the Constitution).

Thus, the Court concluded that the provisions of
Article 246 of the Administrative Code, insofar as they
restricted citizens' rights of to access to justice and
prevented the implementation of everyone's right to
the protection of their constitutional rights and
liberties by a competent and impartial court of law,
were at variance with the Constitution and the
International Covenant on Civil and Political Rights
ratified by the Republic of Belarus.

Languages:

Russian, English (translation by the Court).

Identification: BLR-1998-B-002

a) Belarus / b) Constitutional Court / c¢) / d)
24.06.1998 / e) J-67/98 / f) / g) / Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 3/1998 / h).

Keywords of the systematic thesaurus:

5.3.13.1.5 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Scope — Non-litigious administrative
proceedings.

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

5.3.13.18 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Reasoning.

Keywords of the alphabetical index:
Penalty, administrative, imposition / Appeal, instance.
Headnotes:

Restricting the right to judicial protection while
establishing an extrajudicial procedure for appealing
against an administrative penalty is at variance with
Article 60 of the Constitution, under which everyone
shall be guaranteed the protection of their rights and
liberties by a competent, independent and impatrtial
court of law.

Summary:

The Court examined the case following a constitu-
tional motion filed by the President of the Republic of
Belarus.

The Court examined the constitutionality of Arti-
cle 267 of the Administrative Code and point 2 of the
Ruling of the Supreme Court no. 7 of 20 September
1990 on the practice of examination by the courts of
the Republic of Belarus of complaints against the
actions of bodies and officials in connection with the
imposition of administrative penalties.

Having analysed the relevant provisions of the
Constitution, the Administrative Code and other
binding enactments, the Court ruled that Article 267.1,
267.2 and 267.3 of the Administrative Code and
point 2.2 of the Ruling of the Supreme Court of
20 September 1990 no. 7 on the practice of examina-
tion by the courts of the Republic of Belarus of
complaints against the actions of bodies and officials in
connection with the imposition of administrative
penalties, insofar as they do not recognise the right of
citizens to appeal to a court of law against decisions
on cases of administrative offences where these have
been challenged before a higher administrative body
(or higher-ranking official), were contrary to the
Constitution. Article 267.4 and 267.5 of the Administra-
tive Code, insofar as they laid down rules on the
challenging of such decisions before a higher
administrative body (or higher-ranking official) only did
not provide for the right of a citizen to appeal to a court
of law against a decision imposing an administrative
penalty by way of notice, and enacted the decision
without keeping a full record of the proceedings, were
also at variance with the Constitution. Citizens shall in
all instances have the right to lodge a complaint before
a court of law.

The right to judicial protection is one of the universally
acknowledged principles and norms of international
law; therefore, the Court considered that the above-
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mentioned provisions were also at variance with the
Universal Declaration of Human Rights and the
International Covenant on Civil and Political Rights.

Languages:

Russian, English (translation by the Court).

Identification: BLR-1998-B-003

a) Belarus / b) Constitutional Court / c) / d)
26.06.1998 / e) J-68/98 / f) / g) / Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 3/1998 / h).

Keywords of the systematic thesaurus:

2.1.1.4.6 Sources of Constitutional Law -
Categories — Written rules — International instruments
— International Covenant on Civil and Political Rights
of 1966.

2.1.1.4.12 Sources of Constitutional Law -
Categories — Written rules — International instruments
— Convention on the Rights of the Child of 1989.
5.3.32 Fundamental Rights — Civil and political
rights — Right to family life.

5.3.43 Fundamental Rights — Civil and political
rights — Rights of the child.

Keywords of the alphabetical index:

Adoption, against parents' will, grounds / Child,
parents, separation / Child, parents, duties.

Headnotes:

Adoption, i.e. separation of children from their
families, against the will of their parents and persons
in loco parentis is possible only on the basis of a
decision of a court of law, if the parents or persons in
loco parentis fail in their duties.

Summary:
The Court examined the case on the basis of a

constitutional motion filed by the President of the
Republic of Belarus.

The Court examined the constitutionality of Arti-
cle 116.2 of the Matrimonial and Family Code. Under
the above provision, adoption may be carried out
without parental consent if a child’s parents do not
reside together with the child for more than six
months and if, without reasonable excuse, in spite of
the warnings of guardianship authorities, they do not
take part in the child’s upbringing and care, and show
no parental concern about the child.

The requirement that the separation of children
without the consent of parents or persons in loco
parentis can only occur on the basis of judicial
proceedings was introduced with the enactment of
the Constitution of 1994, as altered and amended by
the republican referendum of 1996. Before this, the
qguestion of the adoption of children was considered
by the executive committee of a region or municipal
council.

On the basis of the contents of Article 32.4 of the
Constitution, the separation of a child from his family
without parental consent is possible in cases where
parents fail in their duties to raise their children, to
take care of their health, development and education,
and this separation is possible only on the basis of a
decision of a court of law.

Adoption in the instances envisaged by Article 116.2
of the Code results in the separation of children from
their family without the consent of their parents or
persons in loco parentis. Whereas Article 32.4 of the
Constitution stipulates that such separation can only
occur as a result of judicial proceedings, the Court
concluded that extrajudicial procedures of adoption, if
the adoption is carried out without the consent of the
parents, are against the order established by the
Constitution.

The Court found the provisions of the Matrimonial and
Family Code to be in conflict with Articles 23 and 24
of the International Covenant on Civil and Political
Rights and Article 9 of the Convention on the Rights
of the Child.

Languages:

Russian, English (translation by the Court).
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Identification: BLR-1998-B-004

a) Belarus / b) Constitutional Court / c¢) / d)
23.07.1998 / e) J-70/98 / f) / g) / Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 3/1998 / h).

Keywords of the systematic thesaurus:

2.1.1.4.6 Sources of Constitutional Law -
Categories — Written rules — International instruments
— International Covenant on Civil and Political Rights
of 1966.

4.7.2 Institutions — Judicial bodies — Procedure.
5.3.13 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial.

5.3.13.23.1 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Right to remain silent — Right not to
incriminate oneself.

5.3.13.23.2 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Right to remain silent — Right not to
testify against spouse/close family.

Keywords of the alphabetical index:
Family member, right not to testify.
Headnotes:

In the determination of any criminal charge against
them, everyone shall be entitled to the following
minimum guarantees, in full equality: to examine, or
have examined, the witnesses against them and to
obtain the attendance and examination of witnesses
on their behalf under the same conditions as
witnesses against them; not to be compelled to testify
against themselves or to confess guilt.

Any person who may know any circumstances which
may affect the decision on the case in question may
be summoned to give evidence.

Summary:

The Court examined the case following a constitu-
tional motion of the President of the Republic of
Belarus.

The Court considered the constitutionality of
Article 66.2.3 of the Code of Criminal Procedure,
which provides that close relatives and family
members of a person who is accused of a crime may
not be interrogated as witnesses.

Having analysed the provisions of the Constitution and
of the International Covenant on Civil and Political
Rights, the Court held that close relatives and family
members of suspected or accused persons or
defendants shall have the right not to give evidence or
testify against themselves or against the suspected or
accused person or defendant. Furthermore, the bodies
carrying out inquiries or preliminary investigations, as
well as courts of law, have no right to demand
testimony from persons against themselves, members
of their family or close relatives.

The provisions of Article 27 of the Constitution and
Article 14 of the International Covenant on Civil and
Political Rights contain no restrictions on the right of
witnesses, where they consent to do so, to give
evidence with regard to themselves or close relatives
and family members being suspected or accused
persons or defendants. Nor are these provisions
grounds for discharging such persons from perform-
ing the duties of witnesses that are laid down by the
law of criminal procedure.

Under Article 66.2.3 of the Code of Criminal
Procedure, the prohibition on interrogating as
witnesses family members and close relatives of a
person accused or suspected of a crime entails the
restriction of the right of a suspected or accused
person or a defendant to a defence, whereas the
essential circumstances of the case, which may go
towards acquitting the person in question or reducing
his or her criminal responsibility, may be known to
close relatives and family members.

By virtue of Article 27 of the Constitution, under which
witnesses shall not be compelled to give evidence
against themselves or against close relatives and
family members being suspected or accused persons
or defendants, investigators or judges are bound to
explain to such persons their right not to testify
against themselves or the specified persons, and that
the refusal to give evidence in these instances shall
involve no criminal liability. At the same time,
however, witnesses shall be informed of their
responsibility to give other evidence on the case
which is not related to testimony against themselves
or close relatives or family members being suspected
or accused persons or defendants.

The Court ruled that Article 66.2.3 of the Code of
Criminal Procedure, insofar as it restricted the rights
and duties of witnesses and prevented the realisation
of the rights of the defence of suspected or accused
persons or defendants, was not in conformity with
Articles 22, 23, 26, 27, 28 and 58 of the Constitution
and Article 14.3.e and 14.3.g of the International
Covenant on Civil and Political Rights, ratified by the
Republic of Belarus.
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Languages:

English (translation by the Court).

Identification: BLR-1998-B-005

a) Belarus / b) Constitutional Court / c¢) / d)
01.12.1998 / e) J-73/98 / f) / g) / Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 4/1998 / h).

Keywords of the systematic thesaurus:

5.3.5.1.3 Fundamental Rights — Civil and political
rights — Individual liberty — Deprivation of liberty —
Detention pending trial.

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

5.3.13.26 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Right to have adequate time and
facilities for the preparation of the case.

Keywords of the alphabetical index:

Detention, right to appeal / Detention, maximum
length.

Headnotes:

In the determination of any criminal charge against
him, everyone shall be entitled to have adequate time
and facilities for the preparation of his defence and to
communicate with counsel of his own choosing, and
to be tried without undue delay.

The accused and his or her defence counsel or lawful
representative shall have the right, on the expiry of
the period of detention provided for by the law on
criminal procedure, to challenge the legality and
validity of the accused’s detention during the period in
which the accused and his or her defence counsel
are familiarising themselves with the materials in the
case-file.

Summary:

The Court examined the case following a constitu-
tional motion of the President of the Republic of
Belarus.

According to Article 92 of the Code of Criminal
Procedure (“the Code”), detention during the
investigation of criminal offences may not continue for
more than two months; where a case is especially
complex and in other exceptional instances following
a decision of the relevant public prosecutor, the term
of detention may be extended for one-and-a-half
years. Further extension of the period of detention in
accordance with Article 92.3 of the Code is not
allowed and the accused in detention is subject to
release without delay. At the same time, Article 92.5
of the Code provides that the time in which the
accused and his or defence counsel are familiarising
themselves with the case-file shall not be taken into
account while calculating the period of detention
served as a preventive measure.

The Court examined the constitutionality of Arti-
cle 92.5 of the Code. The provision in question makes
it possible in practice to restrict the liberty of the
accused during the period in which the accused and
his or her defence counsel are familiarising them-
selves with the case-file, after the expiry of the period
of detention set down in Article 92 of the Code,
without a relevant decision having been made by the
competent authorities.

Detention is the most severe form of preventive
measure and essentially restricts the right to liberty
and security of the person. During the period in which
both the accused and his or her defence counsel are
familiarising themselves with the case-file, the
accused in detention is subject to the same
conditions of isolation and the same regime as those
imposed during a period of preventive detention.
Therefore the procedures with respect to such
preventive punishment, the instances where it may be
imposed and conditions of its application must be
regulated in detail by law.

Having analysed the provisions of the Constitution, the
Code of Criminal Procedure, the Body of Principles for
the Protection of All Persons under Any Form of
Detention or Imprisonment adopted by UN General
Assembly  Resolution of 9 December 1988
(A/RES/43/173) and the International Covenant on
Civil and Political Rights, the Court considered that the
detention of the accused during the period in which the
accused and his or her defence counsel are familiaris-
ing themselves with the case-file must be carried out in
accordance with the law on the basis of a decision of a
court of law or other competent authority.
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One of the constitutional guarantees of rights and
freedoms is judicial protection of those rights and
freedoms.

In accordance with Article 60 of the Constitution,
everyone shall be guaranteed the protection of their
rights and liberties by a competent, independent and
impartial court of law within the time periods specified
by law.

Having examined the application in practice of the
relevant provisions on criminal procedure, the Court
emphasised that accused persons held in detention
during the period of familiarisation with case-file and
beyond the time-limit for detention laid down by
Article 92.2 of the Code suffer formal restrictions on
their possibility of lodging a complaint against the
detention. In such cases, no provision is made for a
court of law or relevant public prosecutor to decide on
the extension of the period of detention.

The Court ruled that Article 92.5 of the Code was not
in conformity with the Constitution and with the
relevant instruments of international law insofar as it
contained no rule on the detention of the accused on
the basis of a written order of a court of law or other
authority specified by law during the period of
familiarisation of the accused and his or her defence
counsel with the case-file following the expiry of the
time-limit for detention.

Languages:

English (translation by the Court).

Identification: BLR-1998-B-006

a) Belarus / b) Constitutional Court / c¢) / d)
11.12.1998 / e) J-74/98 / f) / g) / Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 4/1998 / h).

Keywords of the systematic thesaurus:

2.1.1.4.6 Sources of Constitutional Law -
Categories — Written rules — International instruments
— International Covenant on Civil and Political Rights
of 1966.

4.7.1 Institutions — Judicial bodies — Jurisdiction.

4.7.4.3 Institutions — Judicial bodies — Organisation
— Prosecutors / State counsel.

5.3.13.15 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Impatrtiality.

5.3.13.19 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Equality of arms.

Keywords of the alphabetical index:

Court, delimitation of powers / Inquiry, pre-trial
material.

Headnotes:

Entrusting a court of law (judge) with the task of
formulating the charge against an accused in its
ruling on the initiation of criminal proceedings is
contrary to the Constitution and the provisions of the
International Covenant on Civil and Political Rights.

Summary:

The Court examined the case on the basis of a
constitutional motion of the President of the Republic
of Belarus.

According to Article 404 of the Code of Criminal
Procedure (“the Code”), concerning the formalities to
be observed in the pre-trial preparation of a case, the
ruling on whether criminal proceedings shall be
initiated shall be made by a court of law (judge) on
the basis of the materials received from the
investigating body. The court of law is also entrusted
with the task of formulating the charge against the
accused person, specificying the provision of the
criminal law under which the person has been
charged.

The Court, based on its analysis of the provisions of
the Constitution and the International Covenant on
Civil and Political Rights, found Article 404.3 of the
Code to be unconstitutional on the following grounds.

Entrusting a court of law with functions that are
characteristic of the prosecution bodies as well as
with the task of administering justice is contrary to
Article 60 of the Constitution and Article 14 of the
International Covenant on Civil and Political Rights,
which guarantee the protection of everyone's rights
by an independent and impartial court of law. The
independence and impartiality of justice are based on
the right of a court of law to adopt a decision as a
body of justice with respect to charges already laid.
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The Court considered that entrusting a court of law
with the task of formulating the charges against an
accused person may be regarded as a predetermina-
tion by the court of the guilt of the person, leading to a
guilty verdict in the case, because a judge, having
formulated the charge, may turn out to be bound by
his or her own decision.

The Court ruled that the provision of Article 404 of the
Code that entrusts the court with the task of
formulating the charge against an accused person is
in conflict with the principle enshrined in Article 115 of
the Constitution of the administration of justice on the
basis of adversarial proceedings and the equality of
the parties involved in a trial. The Court also
emphasised that observing the formalities for the pre-
trial preparation of a case in their present form
restricts the possibility for a person subject to
prosecution to protect his or her rights and lawful
interests both personally and with the help of defence
counsel. This is contrary to Article 62 of the
Constitution and to international standards.

The Court found that it would be possible to observe
the formalities in question in expedited criminal
proceedings in certain categories of cases provided
that all requirements were respected as to the proper
guarantee of the rights and lawful interests of all the
participants in the process.

Languages:

English (translation by the Court).

Identification: BLR-1999-B-001

a) Belarus / b) Constitutional Court / c¢) / d)
25.03.1999 / e) J-77/99 / f) / g) / Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 2/1999 / h).

Keywords of the systematic thesaurus:

2.1.1.42 Sources of Constitutional Law -
Categories — Written rules — International instruments
— Universal Declaration of Human Rights of 1948.
3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.
3.18 General Principles — General interest.

5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.3.13.23.2 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Right to remain silent — Right not to
testify against spouse/close family.

5.3.15 Fundamental Rights — Civil and political
rights — Rights of victims of crime.

Keywords of the alphabetical index:

Accused, family member / Crime, concealment,
liability.

Headnotes:

In accordance with Article 29.2 of the Universal
Declaration of Human Rights, “In the exercise of his
rights and freedoms, everyone shall be subject only
to such limitations as are determined by law solely for
the purpose of securing due recognition and respect
for the rights and freedoms of others and of meeting
the just requirements of morality, public order and the
general welfare in a democratic society.”

The Court also took into account the universally
acknowledged principles of international law
according to which individual rights and freedoms
shall be considered in combination with the rights of
other persons; restrictions of personal rights are
considered to be justified when they are applied in the
interest of protecting the rights and liberties of other
citizens; the imposition of restrictions on human rights
shall not prevent the implementation of fundamental
individual rights and freedoms secured by interna-
tional instruments or by the constitutions of states; the
degree of any restriction imposed by law shall be
strictly proportionate to the requirement or to the
highest interest for the sake of which the restriction is
imposed.

Nothing prevents the legislator from seeking a
solution to the issue of liability for the withholding of
evidence. The Court found that the legislator had the
right to distinguish between its approaches to the
issue of liability for withholding evidence in different
situations. On the one hand, the withholding of
information by close relatives and family members of
a person who is preparing to commit a crime which
could be prevented need not be covered by the
exemption from liability. On the other hand, close
relatives and family members of a person having
committed a crime who concealed certain facts
concerning the crime already committed, where such
concealment was not promised prior to the commis-
sion of the crime, could benefit from the exemption
from liability.
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Summary:

The proceedings in the present case were brought in
connection with certain ambiguities in meaning which
had created difficulies as to the application in
practice of the judgment of the Court of 19 December
1994 on the conformity between the Constitution and
the note to Article 177 of the Criminal Code. The
request of the Prosecutor's Office concerning the
meaning of the judgment in question was also taken
into account.

According to the provisions in force, close relatives or
family members of a person preparing to commit a
serious crime, which posed a threat to people’s lives,
were not subject to liability for withholding evidence
as to the preparation of the crime in question, when
information on such facts could not be given except
by way of explanations and evidence aimed directly
against the person intending to commit the crime.

In accordance with the note to Article 86 of the
Criminal Code currently in force, which had been
amended to bring it into line with the above-
mentioned judgment, close relatives and family
members of a person who has committed a criminal
offence are subject to no liability for withholding of
evidence (irrespective of the gravity of the offence).
Such persons shall not be released from criminal
liability for the concealment of facts related to a crime,
where such concealment was not promised prior to
the commission of the crime.

Under Article 27 of the Constitution of the Republic of
Belarus no one shall be compelled to be a witness
against themselves, family members or close
relatives. Evidence obtained in violation of the law
shall have no legal force.

Article 27 of the Constitution secures the right of
family members and close relatives of a person who
is suspected or accused of committing a crime or a
defendant not to give evidence against themselves or
against the person in question. That right is
guaranteed by the statutory provision according to
which a person is subject to no criminal liability for
refusing to give evidence, if the evidence is directed
against his family members or close relatives. The
right of family members or close relatives of a person
who committed a crime not to give information
directed against the person in question to state

bodies, which presupposes that criminal liability shall
not be imposed on the relevant persons for the
withholding of evidence related to a crime, follows
from Article 27 of the Constitution.

The Court, in interpreting its judgment of
19 December 1994, ruled that the Constitution, and in
particular Article 27 of the Constitution, does not
prevent the exemption from criminal liability of close
relatives and family members of a person who has
committed a crime for concealment of facts related to
a crime, where such concealment was not promised
prior to the commission of the crime and concerned
the person in question or his location and in instances
when such concealment is justified by feelings
existing due to the close relationship between the
persons and was not prompted by any base (vile)
motives.

The position of close relatives and family members
having knowledge of the preparation of a serious
crime prior to its commission was different, however.
On the basis of Article 7 of the Constitution, according
to which the Republic of Belarus shall be bound by
the principle of the supremacy of the law — which
means, first of all, the acknowledgement of the
supremacy of human rights and freedoms as the
main value guide both in making and applying the law
— the Court found that it was possible to seek a
legislative solution establishing the liability of close
relatives and family members of a person who
committed a crime for their withholding of knowledge
relating to a serious crime under preparation, which
posed a threat to people’s lives, and which could
have been prevented but for the silence of these
persons.

Such an interpretation also followed from the
provisions of the Constitution, which recognise the
individual as being of supreme importance to society
and the State (Article 2 of the Constitution), and the
right to life (Article 24 of the Constitution) as the
highest value in the system of all other constitutional
rights of the citizens.

Languages:

Russian, English (translation by the Court).
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Identification: BLR-1999-B-002

a) Belarus / b) Constitutional Court / c¢) / d)
13.05.1999 / e) J-78/99 / f) / g) / Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 2/1999 / h).

Keywords of the systematic thesaurus:

1.6.7 Constitutional Justice — Effects — Influence on
State organs.

2.1.1.4.2 Sources of Constitutional Law -
Categories — Written rules — International instruments
— Universal Declaration of Human Rights of 1948.
2.1.1.4.6 Sources of Constitutional Law — Categories
— Written rules — International instruments — Interna-
tional Covenant on Civil and Political Rights of 1966.
5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

5.3.15 Fundamental Rights — Civil and political
rights — Rights of victims of crime.

Keywords of the alphabetical index:

Criminal procedure, guarantees / Investigation,
preliminary.

Headnotes:

The lack of a provision in the law governing criminal
procedure on the right to appeal to a court of law
against a court ruling dismissing a criminal case at
the pre-trial investigation stage prevents individuals
from realising their right to judicial protection of the
fundamental rights and freedoms guaranteed to
everyone by the Constitution as well as by interna-
tional legal standards.

Summary:

The Court examined the case following a constitu-
tional motion of the President of the Republic of
Belarus.

In accordance with Article 209.6 of the Code of
Criminal Procedure, an appeal may be lodged with
the public prosecutor against a ruling dismissing a
criminal case at the pre-trial investigation stage.

On the basis of its analysis of the Constitution and
international legal instruments, the Court found that
the provision in question was unconstitutional to the
extent that it did not provide for the right to appeal to
a court of law against the ruling dismissing the
criminal case.

The Court concluded that when a criminal case is
dismissed at the pre-trial investigation stage, in
situations where it is recognised that a prima facie case
appears to exist on the facts but other grounds exist for
releasing the person from criminal liability (such as the
expiry of the time-limit within which proceedings must
be introduced), the interested person is deprived of the
right to judicial verification of the facts forming the basis
of the ruling that the case should be dismissed. The
lack of a provision in Article 209.6 of the Code of
Criminal Procedure on the right to judicial protection
constituted a violation of the constitutional rights of
victims of crime, as well as other participants in the
criminal proceedings whose rights and legitimate
interests have been violated by the dismissal of the
case at the stage of pre-trial investigation.

This violated the provisions of Article 60 of the
Constitution, according to which everyone shall be
guaranteed the protection of their rights and liberties
by a competent, independent and impartial court of
law within the time periods specified by law, as well
as the provisions of Articles8 and 10 of the
Universal Declaration of Human Rights and of
Article 14 of the International Covenant on Civil and
Political Rights.

The Court ordered the National Assembly to amend
and supplement the Code of Criminal Procedure so as
to secure the realisation of the constitutional right of
citizens to appeal to a court of law against a ruling
dismissing a criminal case, and further order that, until
such time as those amendments had been made,
Article 60 of the Constitution should be applied directly.

Languages:

Russian, English (translation by the Court).

Identification: BLR-1999-B-003

a) Belarus / b) Constitutional Court / c¢) / d)
01.06.1999 / e) J-79/99 / f) / g) / Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 2/1999 / h).

Keywords of the systematic thesaurus:

2.1.1.4 Sources of Constitutional Law — Categories
— Written rules — International instruments.
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2.1.1.4.7 Sources of Constitutional Law -
Categories — Written rules — International instruments
— International Covenant on Economic, Social and
Cultural Rights of 1966.

5.2.1.2 Fundamental Rights — Equality — Scope of
application — Employment.

5.3.9 Fundamental Rights — Civil and political rights
— Right of residence.

5.4.3 Fundamental Rights — Economic, social and
cultural rights — Right to work.

5.4.8 Fundamental Rights — Economic, social and
cultural rights — Freedom of contract.

Keywords of the alphabetical index:

Employment, conditions / Official, liability, personal /
Registration, obligatory / Propiska / ILO, Convention
no. 111/ ILO, Convention no. 122.

Headnotes:

Making public servants working in state enterprises,
establishments and organisations subject to
administrative liability for employing citizens who
were not registered as residents (propiska) in the
locality of their employment was not in conformity with
the relevant labour legislation, with the Constitution or
with international legal standards.

Summary:

The Court examined the case on the basis of a
constitutional motion of the President of the Republic
of Belarus concerning the conformity with the
Constitution and international legal instruments of
Article 182.1 of the Administrative Code. According to
this provision, public servants working in state
enterprises, establishments and organisations who
employed citizens without passports or holding invalid
passports, or who employed citizens who were not
registered as residents in the locality where they were
employed, were subject to a fine of up to five
minimum wages.

The Court concluded that making it an administrative
offence to employ citizens who were not registered in
the locality of their employment constituted a
restriction of the right of these citizens to work,
violated the principle of equality of all citizens before
the law, and put persons who were registered as
residents in the locality where they were employed or
seeking employment and those who were not in
unequal positions. Furthermore, it prevented citizens
from realising the right to conclude labour contracts
freely and employers from selecting employees on
the basis primarily of their capabilities, education and
professional training.

In studying the application of the law, the Court found
that officials did in practice refuse to conclude labour
contracts with citizens on the grounds that they were
not registered as residents in the locality of the
enterprises, establishments and organisations.
Furthermore, in cases where they had employed such
persons, they had been subject to administrative
liability.

The Court held that the provisions of the Administra-
tive Code under which public servants working in
state enterprises, establishments and organisations
were subject to administrative penalties for employing
citizens who were not registered as residents in the
locality of their employment were in conflict with the
Constitution, with the relevant labour legislation of the
Republic of Belarus, with the International Covenant
on Economic, Social and Cultural Rights, with
International Labour Organisation Conventions
nos. 111, 122 and with other international legal
instruments.

The Court ordered the National Assembly to make
the necessary amendments to the Administrative
Code in accordance with its judgment.

Languages:

Russian, English (translation by the Court).

Identification: BLR-1999-B-004

a) Belarus / b) Constitutional Court / c¢) / d)
02.06.1999 / e) J-80/99 / f) / g) / Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 2/1999 / h).

Keywords of the systematic thesaurus:

5.2 Fundamental Rights — Equality.
5.3.38.4 Fundamental Rights — Civil and political
rights — Right to property — Privatisation.

Keywords of the alphabetical index:

Housing, privatisation, tenant, consent / Housing,
tenant, right / Property, shared.
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Headnotes:

Citizens who live in flats occupied by several tenants
shall have the right to privatisation of the housing
facilities occupied by them, even without the consent
of other tenants.

Summary:

The Court examined the conformity with the
Constitution of Article 5.2 of the Law on Privatisation
of Housing Resources, following a constitutional
motion of the Council of the Republic of the National
Assembly.

In accordance with the challenged provision of the
Law, a flat occupied by several tenants may be
privatised simultaneously by all tenants into
commonly shared property.

Having analysed the provisions of the Constitution,
the Law on Privatisation of Housing Resources and
other binding enactments, the Court concluded that
prohibitions and restrictions on the privatisation of
housing facilities shall be permissible only in
circumstances that in principle exclude the possibility
of transferring housing facilities into private ownership
or that objectively require the establishment of special
procedures for such transfers. As concerned housing
facilities in flats occupied by several tenants, there
were no objective grounds requiring the establish-
ment of specific procedures for their privatisation.

The Court found that the legislator — having proclaimed
the principles governing the privatisation of housing,
including, inter alia, the voluntary basis of the transfer
into private ownership and the equal rights of all
citizens of the Republic of Belarus to take part in
privatisation — had no right, at the legislative level, to
make the realisation of the right to privatisation of one
tenant dependent on the consent (wish) of other
tenants (i.e. at the subjective discretion of the latter).

Guided by the provisions of Articles 2, 21, 22, 23, 44,
48, 59 and 137 of the Constitution and Articles 2 and
9 of the Law on Privatisation of Housing Resources,
the Court held that citizens who live in flats occupied
by several tenants shall have the right to the
privatisation of the housing facilities occupied by
them, even without the consent of the other tenants.

The Court found Article 5.2 of the Law to be in conflict
with the Constitution and to be invalid from the date of
adoption of the Court’s judgment.

Languages:

Russian, English (translation by the Court).

Identification: BLR-1999-B-005

a) Belarus / b) Constitutional Court / c¢) / d)
23.06.1999 / e) J-81/99 / f) / g) / Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 2/1999 / h).

Keywords of the systematic thesaurus:

1.6.7 Constitutional Justice — Effects — Influence on
State organs.

2.1.1.42 Sources of Constitutional Law -
Categories — Written rules — International instruments
— Universal Declaration of Human Rights of 1948.
2.1.1.4.6 Sources of Constitutional Law -
Categories — Written rules — International instruments
— International Covenant on Civil and Political Rights
of 1966.

3.19 General Principles — Margin of appreciation.
4.7.2 Institutions — Judicial bodies — Procedure.
4.7.4.3 Institutions — Judicial bodies — Organisation
— Prosecutors / State counsel.

4.7.7 Institutions — Judicial bodies — Supreme court.
5.3.13.4 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Double degree of jurisdiction.

Keywords of the alphabetical index:

Supreme Court, decision, appeal / Reuvision,
conditions / Prosecutor, supervision proceedings.

Headnotes:

The full realisation by citizens of the right to appeal
against rulings of courts of law requires greater
protection than that afforded under the Code of Civil
Procedure. Lodging an appeal with an appellate court
shall always entail a full examination of the first-
instance ruling, regardless of which court acted as the
court of first instance.
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Summary:

The Constitutional Court instituted proceedings
following a constitutional motion of the President of
the Republic of Belarus.

The Court examined the conformity with the
Constitution and international instruments of
Articles 207.2, 268.1, 269.1 and 291.1 of the Code of
Civil Procedure (“the Code”).

Article 207.2 of the Code provides that decisions of
the Supreme Court shall become binding immediately
after their publication.

In accordance with Article 268.1 of the Code,
decisions of all the courts of the Republic of Belarus,
except for the decisions of the Supreme Court, are
subject to appeal by the parties, as well as by other
persons having participated in the case, or subject to
challenge by the public prosecutor, within ten days of
their publication (“supervision proceedings”).

Article 269.1 of the Code provides that appeal
proceedings and challenges by the public prosecutor
may be lodged as follows:

- against the decisions of district (city) courts or
of inter-garrison military courts: before a judicial
bench dealing with civil cases in the relevant
region, Minsk City, or the Belarusian military
courts as appropriate;

- against decisions of regional courts or of the
Minsk City Court in civil cases: before a judicial
bench of the Supreme Court dealing with civil
cases; and

- against decisions of the Belarusian military
courts: before the military bench of the Su-
preme Court.

In accordance with Article 291.1 of the Code, rulings
of a court of first instance, except in cases where the
Supreme Court acts as the court of first instance, are
subject to a full appeal by the parties and by other
persons having participated in the case, and to
challenge by the public prosecutor before an
appellate court in the cases specified by the Code, as
well as in cases where the ruling of the lower court
obstructs further investigation of the case.

In examining the present case, the Court found that
the provisions of the Constitution and certain
universally acknowledged provisions of international
law — namely, Articles 8 and 29 of the Universal
Declaration of Human Rights and Articles 2, 14 and
26 of the International Covenant on Civil and Political
Rights — bound the state to secure not only citizens'

access to justice and equality before the law, but also
the full exercise of the right to judicial protection,
which must be fair, competent and effective.

One of the essential guarantees ensuring the
effective exercise of the constitutional rights to judicial
protection and to a lawful judgment including reasons
is the right to appeal against and challenge courts'
rulings.

The Court examined the realisation of the right to
judicial protection through the procedures laid down
by law for appeals against court rulings, with regard
to both full appeals and so-called “supervision”
proceedings.

When a complaint or a challenge is lodged with
regard to court rulings that are not yet binding,
proceedings shall be initiated in the appellate court
(appeal proceedings).

While examining a case on appeal, the appellate
court, on the basis of the materials available at first
instance and further materials presented on appeal
by the parties and by other persons patrticipating in
the case, has to verify the legality and validity of the
decisions of the court of first instance, with respect
not only to the parts of the decision that are disputed
on appeal but also to those parts that are not
disputed, as well as with respect to the persons who
made no claim. The court is thus obliged to verify the
case in full.

Lodging an application for supervision proceedings
against a valid court ruling, however, does not require
that full appeal proceedings be instituted. Such an
application may only serve as grounds for challenging
the application of court rulings which have already
taken effect.

The institution of supervision proceedings does depend
not on the will of the persons patrticipating in the case,
but only on the will of the official who has the statutory
right to make the challenge, where, in his opinion, the
grounds for making such a challenge exist.

The analysis of the impugned provisions showed that
rulings of the Supreme Court, where the Supreme
Court was acting as the court of first instance, were
subject to no appeal or challenge, and could be
scrutinised only by way of supervision proceedings.

Having analysed the procedural legislation in force,
the Court concluded that the impugned provisions of
the Code and related provisions, which provided that
the rulings of the Supreme Court shall, in cases
where the Supreme Court acts as the court of first
instance, become binding immediately after their
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publication, and which allow no appeals or challenges
against the decisions and rulings of the Supreme
Court in such cases, did not meet the requirements of
Articles 21, 22, 60 and 115 of the Constitution and
international instruments. The Court considered that
the provisions in question did not properly secure the
constitutional guarantees of the equality of all persons
before the law, nor did they provide procedural
guarantees of the realisation of the right to appeal
against court decisions.

It fell within the prerogatives of parliament to resolve
the question of the manner in which the rights of
parties and other participants in legal proceedings to
appeal against all rulings of courts of first instance
should be secured. Therefore, the Court ruled that the
National Assembly should consider strengthening the
procedural guarantees under the Code of Civil
Procedure to provide for appeals against and
challenges to judicial rulings of the Supreme Court
acting as the court of first instance, in accordance
with the requirements of the Constitution and
international instruments.

Languages:

Russian, English (translation by the Court).

Identification: BLR-1999-B-006

a) Belarus / b) Constitutional Court / c) / d)
13.12.1999 / e) D-91/99 / f) / g) / Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 4/1999 / h).

Keywords of the systematic thesaurus:

2.1.1.4 Sources of Constitutional Law — Categories
— Written rules — International instruments.

5.3.5.1.1 Fundamental Rights — Civil and political
rights — Individual liberty — Deprivation of liberty —
Arrest.

5.3.5.1.3 Fundamental Rights — Civil and political
rights — Individual liberty — Deprivation of liberty —
Detention pending trial.

5.3.13.27 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Right to counsel.

Keywords of the alphabetical index:
Defence counsel, access, right, conditions.
Headnotes:

Suspected and accused persons and defendants
with respect to whom detention has been decided
upon as a preventive measure shall have the right to
the assistance of legal counsel at any time. Such
legal assistance may be provided within the sight,
but not within the hearing, of law enforcement
officials.

Summary:

The Court examined the case following the complaint
of the Republican Collegium of Advocates.

The Court, having examined the materials of the
case, recommended that the state authorities
responsible for applying the legal provisions
governing criminal procedure secure, not only for
accused persons but also for suspected persons and
defendants with respect to whom detention has been
decided upon as a preventive measure, the right, as
enshrined in the Constitution and in the Body of
Principles for the Protection of All Persons under Any
Form of Detention or Imprisonment, adopted by UN
General Assembly Resolution of 9 December 1988
(A/RES/43/173), to obtain the assistance of legal
counsel at any time. Such legal assistance may be
provided within the sight, but not within the hearing, of
law enforcement officials.

Languages:

Russian, English (translation by the Court).

Identification: BLR-2000-B-001

a) Belarus / b) Constitutional Court / c¢) / d)
26.05.2000 / e) D-98/2000 / f) / g) Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 2/2000 / h).
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Keywords of the systematic thesaurus:

2.1.1.4 Sources of Constitutional Law — Categories
— Written rules — International instruments.

2.1.1.42 Sources of Constitutional Law -
Categories — Written rules — International instruments
— Universal Declaration of Human Rights of 1948.
2.1.1.4.6 Sources of Constitutional Law -
Categories — Written rules — International instruments
— International Covenant on Civil and Political Rights
of 1966.

4.11.1 Institutions — Armed forces, police forces and
secret services — Armed forces.

5.3.17 Fundamental Rights — Civil and political
rights — Freedom of conscience.

5.3.19 Fundamental Rights — Civil and political
rights — Freedom of worship.

5.3.25 Fundamental Rights — Civil and political
rights — National service.

Keywords of the alphabetical index:

Military service, alternative / Conscientious objection,
recognition / Military service, evasion, liability.

Headnotes:

Citizens of the Republic of Belarus, in accordance
with the Constitution and the Law on Universal
Military Duty and Military Service as well as with
international legal standards, have the right, in
particular on the basis of their religious beliefs, to
undertake alternative service in place of military
service. This right shall be secured by effective
mechanisms for its realisation.

Summary:

The Law on Universal Military Duty and Military
Service specifically provides that universal military
duty shall encompass both entry into military or
alternative service, as well as actually undertaking
military or alternative service (Articles 1 and 14 of the
Law).

Under Article 31 of the Constitution, everyone shall
have the right independently to determine their
attitude towards religion, to profess any religion
individually or jointly with others, or to profess none at
all, to express and spread beliefs connected with their
attitude towards religion, and to participate in the
performance of acts of worship and religious
ceremonies and rites that are not prohibited by law.

The above-mentioned provisions of national law
correspond to universally acknowledged principles
and norms of international law, the supremacy of

which is recognised by the Republic of Belarus
(Article 8 of the Constitution).

Article 18 of the Universal Declaration of Human
Rights declares that, “Everyone has the right to
freedom of thought, conscience and religion; the right
includes freedom to change his religion or belief, and
freedom, either alone or in community with others and
in public or private, to manifest his religion or belief in
teaching, practice, worship and observance.”

The International Covenant on Civil and Political
Rights reiterates this provision and supplements the
right in question by the provisions that: “No one shall
be subject to coercion which would impair his
freedom to have or to adopt a religion or belief of his
choice” and: “Freedom to manifest one's religion or
beliefs may be subject only to such limitations as are
prescribed by law and are necessary to protect public
safety, order, health, or morals or the fundamental
rights and freedoms of others” (Article 18.2 and 18.3
of the International Covenant on Civil and Political
Rights respectively).

Finally, according to the Document of the Copenha-
gen Meeting of the Conference on the Human
Dimension of the CSCE (Copenhagen, 1990), the
participating States: “note that the United Nations
Commission on Human Rights has recognised the
right of everyone to have conscientious objections to
military service; note recent measures taken by a
number of participating States to permit exemption
from compulsory military service on the basis of
conscientious objections; note the activities of several
non-governmental organisations on the question of
conscientious objections to compulsory military
service; agree to consider introducing, where this has
not yet been done, various forms of alternative
service, which are compatible with the reasons for
conscientious objection, such forms of alternative
service being in principle of a non-combatant or
civilian nature, in the public interest and of a non-
punitive nature; will make available to the public
information on this issue; will keep under considera-
tion, within the framework of the Conference on the
Human Dimension, the relevant questions related to
the exemption from compulsory military service,
where it exists, of individuals on the basis of
conscientious objections to armed service, and will
exchange information on these questions.”

Having examined certain aspects of the effect of
Article 57 of the Constitution, and in accordance with
the Constitution and the Law on Universal Military
Duty and Military Service, the Court concluded that
citizens of the Republic of Belarus have the right, on
the basis of their religious beliefs, to undertake
alternative service in place of military service. That
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right must be secured by effective mechanisms for its
realisation, and in particular by means of the
immediate adoption of a law on alternative service or
by amending and supplementing as necessary the
Law in question.

The Court emphasised, with respect to the question
of liability for evasion of military service, that it is
necessary to determine to what extent the actions of
a citizen are connected with the realisation by him of
his constitutional right to replace military service with
alternative service, on the basis of his religious
beliefs, or with conscientious objection, which is not
intended to secure the respect of his religious beliefs.

Languages:

Russian, English (translation by the Court).

Identification: BLR-2000-B-002

a) Belarus / b) Constitutional Court / c¢) / d)
04.07.2000 / e) D-100/2000 / f) / g) Vesnik Kansty-
tucijnaga Suda Respubliki Belarus (Official Digest),
no. 3/2000 / h).

Keywords of the systematic thesaurus:

5.1.1.4.3 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Prisoners.
5.3.13.27 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Right to counsel.

Keywords of the alphabetical index:

Defence counsel, lay person / Criminal procedure /
Legal assistance, lay person.

Headnotes:

Persons serving sentences in places of detention
shall have the right to obtain legal assistance not only
from lawyers but also from other persons, if they have
been allowed by a court of law to act as their defence
counsel. The provision of legal assistance by such
persons should be subject to the same procedural
rules as those set down in the regulations governing
meetings of convicted persons with lawyers.

Summary:

The Court analysed the provisions of the Code of
Criminal Procedure which allow for the possibility for
both ordinary defence counsel and other persons (for
example, close relatives, legal representatives of
accused persons) to act as defence counsel in
criminal cases. The Court noted that legal assistance
for accused persons may be provided by other
persons who, in accordance with the legislation in
force, are allowed to act as defence counsel for a
defendant, because they fall within the provisions
governing defence counsel under the Code of
Criminal Procedure. Therefore, a person having
provided legal assistance in a court of law shall have
the right to continue providing legal assistance to the
convicted person in the given case, with his consent
and in places of detention, as well as to visit the
convicted person in accordance with the Prison Rules
regulating, in particular, the provision of legal
assistance by defence counsel. The Court concluded
that Article 27 of the Correctional Labour Code, which
stipulates that legal assistance for convicted persons
may be provided by defence counsel only, was not
fully in conformity with Article 62 of the Constitution
and did not comply with the provisions of the law
governing criminal procedure.

Languages:

Russian, English (translation by the Court).

Identification: BLR-2000-B-003

a) Belarus / b) Constitutional Court / c¢) / d)
05.10.2000 / e) D-103/2000 / f) / g) Vesnik Kansty-
tucijnaga Suda Respubliki Belarus (Official Digest),
no. 4/2000 / h).

Keywords of the systematic thesaurus:

1.6.7 Constitutional Justice — Effects — Influence on
State organs.

2.1.1.4 Sources of Constitutional Law — Categories
— Written rules — International instruments.

4.7.15 Institutions — Judicial bodies - Legal
assistance and representation of parties.

5.3.13.27 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Right to counsel.
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Keywords of the alphabetical index:

Legal assistance, right / Lawyer, professional
requirements / Legal assistance, lawyer.

Headnotes:

Legal aid shall be rendered by the persons who has
necessary law knowledge and who carry out their
activities on the protection of the rights and interests
of citizens on professional basis.

Summary:

The Court emphasised that in accordance with
international instruments legal assistance shall mean,
primarily, assistance provided on a professional basis
by specialists in law.

According to Principle 17 of the Body of Principles for
the Protection of All Persons under Any Form of
Detention or Imprisonment, adopted by UN General
Assembly  Resolution of 9 December 1988
(A/JRES/43/173):

1. A detained person shall be entitled to have the
assistance of a legal counsel. He shall be in-
formed of his right by the competent authority
promptly after arrest and shall be provided with
reasonable facilities for exercising it.

2. If a detained person does not have a legal counsel
of his own choice, he shall be entitled to have a
legal counsel assigned to him by a judicial or other
authority in all cases where the interests of justice
so require and without payment by him if he does
not have sufficient means to pay.

The Basic Principles on the Role of Lawyers adopted
by Eighth United Nations Congress on the Prevention
of Crime and the Treatment of Offenders (Havana,
27 August-7 September  1990) underline  that
“adequate protection of the human rights and
fundamental freedoms to which all persons are
entitled...requires that all persons have effective
access to legal services provided by an independent
legal profession”. Legal assistance must be effective
and must promote the observance of fairness. For
these purposes the State shall provide effective
procedures and flexible mechanisms to ensure
effective and equal access to lawyers for all persons.

A similar understanding of legal assistance is
contained in European instruments, which define a
set of requirements applicable to those providing
such assistance.

Resolution (78) 8 of the Committee of Ministers of the
Council of Europe on legal aid and advice, adopted
on 2 March 1978, states, in paragraph 5, that:

Legal aid should always include the assistance of
a person professionally qualified to practise law
in accordance with the provisions of the state's
regulations, not only where the national legal aid
system always of itself so provides, but also:

a. when representation by such a person before a
court of the state concerned is compulsory in
accordance with the state's law;

b. when the competent authority for the granting of
legal aid finds that such assistance is necessary
having regard to the circumstances of the particu-
lar case.

In accordance with Rule 93 of the European Prison
Rules adopted by the Committee of Ministers of the
Council of Europe on 12 February 1987 (Appendix to
Recommendation no. R (87) 3), “Untried prisoners
shall be entitled, as soon as imprisoned, to choose a
legal representative, or shall be allowed to apply for
free legal aid where such aid is available and to
receive visits from that legal adviser with a view to
their defence and to prepare and hand to the legal
adviser, and to receive, confidential instructions.”

Thus, international instruments signify that legal
assistance shall be provided by persons having the
requisite knowledge of the law and who carry out their
activities for the protection of the rights and interests
of citizens on a professional basis.

The Court concluded that the right to legal assistance
laid down in Article 62 of the Constitution, which is
based on universally acknowledged principles of
international law (recognised as supreme by Article 8
of the Constitution) for the realisation and protection
of the rights and freedoms of citizens, shall be
guaranteed by the state. These rights shall be
secured primarily by means of providing qualified,
professional legal assistance (by lawyers or other
persons having the right to provide legal assistance).

Citizens shall have the right at any time to obtain
legal assistance in the realisation of their rights in the
fields of labour, housing, administrative, tax and other
legal spheres. Legal assistance may be provided by
persons other than practising lawyers (Article 72.1 of
the Code of Civil Procedure) if they carry out such
representation properly, in accordance with the
legislation in force, and if they do not provide legal
assistance on a systematic basis, and it is not their
source of income except as otherwise specified in
legislation.
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In view of guaranteeing legal assistance to citizens
and legal entities the state shall also authorise the
provision of legal services, in the instances and in
accordance with the procedure specified by law, both
by lawyers and by other specialists in the field of law
who in accordance with Government Resolution
no. 456 of 21 August 1995 on the List of Types of
Activities That Require Special Permits (Licences)
and of the Bodies That May Issue Such Permits
(Licences), and in accordance with the Provision
approved by Order of the Ministry of Justice no. 242
of 12 November 1999, hold licences to provide such
assistance on a professional basis.

Legal assistance in criminal proceedings (Article 49 of
the Code of Criminal Procedure) may be provided by
lawyers who are authorised to act as defence
counsels and other persons who have the right to act
as lawyers. Close relatives and lawful representatives
shall have the right to defend the rights and interests
not only of accused persons or defendants but also of
suspected persons, acting as their defence counsel in
criminal proceedings. A refusal to grant the right to
act as defence counsel in a criminal case to the close
relative of a suspected or accused person or a
defendant or their lawful representatives may be
appealed to a court under Article 60 of the Constitu-
tion.

If the above persons have participated in criminal
proceedings as defence counsel, then they shall have
the right to provide legal assistance in the given case
as envisaged in the decision of the Constitutional
Court of 4 July 2000 on some issues connected with
providing legal aid in criminal proceedings [BLR-
2000-B-002]), including after the verdict has been
handed down, and therefore, to communicate with
convicted persons held in places of detention in
accordance with the Prison Rules regulating the
provision of legal assistance by lawyers.

Convicted persons held in places of detention have
the right to obtain legal assistance both from lawyers
and other persons they choose to entrust with this
task on condition that the authorisation for such
representatives to meet their clients in places of
detention is drawn up properly, in conformity with the
legislation in force. Taking into account the require-
ments involved in running places of detention, special
conditions may be imposed with regard to the
realisation of the right of convicted persons to obtain
legal assistance, as well as conditions excluding
possible abuses directed against the person providing
legal assistance or the detainee. The Court in its
decision recommended that the state authorities
make the necessary amendments to the legislation in
force with a view to ensuring the constitutional right of
citizens to obtain legal assistance at any time.

Languages:

Russian, English (translation by the Court).

Identification: BLR-2000-B-004

a) Belarus / b) Constitutional Court / c¢) / d)
17.11.2000 / e) D-104/2000 / f) / g) [/ Vesnik
Kanstytucijnaga Suda Respubliki Belarus (Official
Digest), no. 4/2000 / h).

Keywords of the systematic thesaurus:

1.6.7 Constitutional Justice — Effects — Influence on
State organs.

3.23 General Principles — Equity.

5.2 Fundamental Rights — Equality.

5.3.13.13 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Trial within reasonable time.

Keywords of the alphabetical index:
Sentence, reduction, application, conditions.
Headnotes:

Laws on the reduction of sentences shall be
applicable to convicted persons with regard to whom
verdicts have not yet become final and binding
because of a failure by the courts to examine appeals
or challenges concerning their cases for long periods
of time for reasons beyond the control of the
convicted persons.

The law governing criminal procedure must lay down
specific time-limits within which observations on the
court record of the court of first instance must be
examined, as well as the time-limits within which a
criminal case subject to an appeal (challenge) must
be referred to the relevant appellate court.

Summary:

The decision in the present case was based on the
need to secure the constitutional principle of the
equality of all citizens before the law, including those
persons who have the right to a reduction of their
sentence, and the need to take a more equitable
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approach to convicted persons with regard to whom
guilty verdicts had not yet become final and binding
on the day on which the relevant law on the reduction
of sentences had entered into force.

The Court took into account the facts arising in
practice in the courts, where appeals by convicted
persons were not heard by the courts for long periods
of time for reasons beyond the control of convicted
persons, and because of this, guilty verdicts entered
against those persons had not yet become final and
binding on the day on which laws on the reduction of
sentences entered into force. In such instances, the
above-mentioned persons had no right to a reduction
of their sentence, since the laws on the reduction of
sentences allowed for such reductions to be applied
only to convicted persons with regard to whom
verdicts had already become final and binding on the
day on which the relevant law on the reduction of
sentences entered into force.

Such an approach constitutes an infringement of the
right to equality of citizens, as well as of their right to
appeal against verdicts returned with respect to them.
(Certain convicted persons lodge no appeals against
verdicts only in order to be entitled to a reduction in
their sentence.)

The Court concluded that a fair solution could be
found regarding the application of the reduction of
sentences to convicted persons with respect to whom
verdicts had not become final and binding. In that
connection the Court ordered that the National
Assembly should examine (on the basis of the
interpretation set forth in the present decision) the
application of the laws on the reduction of sentences
of 18 January 1999 and of 14 July 2000 to convicted
persons with regard to whom verdicts had not yet
become final and binding, due to the failure of the
courts to examine appeals (challenges) on their
cases for long periods of time for reasons beyond the
control of the convicted persons.

Moreover, in the Court’s opinion, the law on criminal
procedure must lay down specific time-limits within
which observations on the court record of the court of
first instance must be examined, as well as the time-
limits within which a criminal case subject to an
appeal (challenge) must be referred to the relevant
appellate court.

Languages:

Russian, English (translation by the Court).

Identification: BLR-2001-B-001

a) Belarus / b) Constitutional Court / c¢) / d)
23.03.2001 / e) D-110/2001 / f) / g) Vesnik Kansty-
tucijnaga Suda Respubliki Belarus (Official Digest),
no. 1/2001 / h).

Keywords of the systematic thesaurus:

1.6.7 Constitutional Justice — Effects — Influence on
State organs.

5.1.1.4.4 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Military
personnel.

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

Keywords of the alphabetical index:

Military, personnel, discipline, public order, offence /
Punishment, disciplinary / Appeal, time-limit.

Headnotes:

Military personnel shall have the right to appeal to a
court of law against disciplinary punishments imposed
on them within a time-limit of three months from the
day on which they first knew or should have known
about the violation of their right.

Summary:

The application concerned the time-limits for appeals
to a court of law by military personnel against
disciplinary punishment. A number of servicemen
applied to the Court concerning, in particular, appeals
against the disciplinary punishment of demotion.
Their application pointed out the absence of uniform
judicial practice with regard to the time-limits for
lodging appeals against disciplinary punishments
imposed on that category of persons.

A serviceman who has committed a breach of military
discipline or of the public order may be penalised
under the Temporary Disciplinary Rules of the Armed
Forces (approved by Decree of the President of
4 June 1997 no. 318). Demation is one of the forms
of penalty for such a breach.
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The right of military personnel to appeal to a court of
law against unlawful actions of officials and military
governing bodies is established in the Law on the
Status of Military Personnel, as well as in the
aforementioned Temporary Disciplinary Rules of
Armed Forces. However, in most cases those acts do
not lay down time-limits for applications to a court of
law for disciplinary punishments to be lifted.

Having analysed provisions of the Constitution,
international instruments and binding enactments, as
well as judicial practice, the Court concluded that
military personnel shall have the right to appeal to a
court of law against disciplinary punishments imposed
on them within a time-limit of three months from the
day on which they first knew or should have known
about the violation of their right.

Examination of those applications should be carried
out in accordance with the rules applicable to civil
proceedings.

The Court ordered the National Assembly to amend
and supplement the Law on the Status of Military
Personnel with a view to its further improvement.

Languages:

Russian, English (translation by the Court).

Identification: BLR-2001-B-002

a) Belarus / b) Constitutional Court / c¢) / d)
02.04.2001 / e) D-111/2001 / f) / g) Vesnik Kansty-
tucijnaga Suda Respubliki Belarus (Official Digest),
no. 2/2001 / h).

Keywords of the systematic thesaurus:

1.6.7 Constitutional Justice — Effects — Influence on
State organs.

5.1.1.4.3 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Prisoners.
5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

Keywords of the alphabetical index:

Prisoner, penalty, criminal law / Penalty, application
by administration / Appeal, conditions / Constitution,
direct applicability.

Headnotes:

Convicted persons serving a prison sentence who
appeal against the penalty imposed on them and
convicted persons who do not agree with decisions
adopted with respect to them have the right to appeal
to a court of law on constitutional grounds.

Summary:

Article 60 of the Constitution guarantees the
protection of everyone's rights and freedoms by a
competent and impartial court of law within the time
periods specified by law.

The provision of the Constitution in question, which
has direct effect, is an important guarantee of the
protection of citizens from any actions and decisions
violating their rights and freedoms.

The Court emphasised that the Code of Criminal
Sentencing did not lay down any procedures for
appeals to a court of law against actions of the
administration of a penitentiary institution concerning
the execution of penalties imposed on convicted
persons. Neither the Code of Criminal Procedure nor
any other legislation laid down procedures for
regulating issues related to the execution of
sentences, and that was not fully in conformity with
the Constitution.

The Court therefore ordered the National Assembly to
amend the legislation in force in order to specify the
procedures for judicial appeals against the application
of penalties to convicted persons by the administra-
tion of a penitentiary institution.

Taking into account the direct effect of the provisions
of the Constitution, the Court also considered judicial
appeals by convicted persons serving a prison
sentence against penalties applied to them before the
relevant legislation was amended to be admissible.

Languages:

Russian, English (translation by the Court).
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Identification: BLR-2001-B-003

a) Belarus / b) Constitutional Court / c¢) / d)
03.04.2001 / e) D-112/2001 / f) / g) Vesnik Kansty-
tucijnaga Suda Respubliki Belarus (Official Digest),
no. 2/2001 / h).

Keywords of the systematic thesaurus:

1.6.7 Constitutional Justice — Effects — Influence on
State organs.

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

Keywords of the alphabetical index:

Inquiry, decision, appeal / Fundamental right, criminal
protection / Constitution, direct effect.

Headnotes:

By virtue of the Constitution and of its supremacy,
citizens have the right to lodge complaints against
the actions and decisions of a body of inquiry,
individual inquirer or investigator both to the
prosecutor and to the courts of law in order to
protect their fundamental rights and freedoms
guaranteed by the Constitution.

Summary:

The Court emphasised that the Code of Criminal
Procedure as in force allows the possibility of
appealing to a court of law against the actions of a
person carrying out an inquiry or an investigator only
in cases of the termination of the preliminary
investigation of a case or criminal prosecution, or
where measures of preventive punishment such as
custody or home arrest are taken or their duration
extended.

In all other instances the Code of Criminal Procedure
provides for appeals to made against actions and
decisions of a body of inquiry, individual inquirer or
investigator to the prosecutor only.

However, such an approach is in conflict with
Article 60 of the Constitution, under which everyone
shall be guaranteed the protection of their rights and
freedoms by a competent and impartial court of law
within the time periods specified by law. It is also at
variance with international legal instruments securing
the right to an effective remedy, such as Article 8 of
the Universal Declaration of Human Rights, which
provides that, “Everyone has the right to an effective

remedy by the competent national tribunals for acts
violating the fundamental rights granted him by the
constitution or by law.”

In this connection the Court ordered the National
Assembly to amend and supplement the legislation
governing criminal procedure, securing in this
legislation the right to appeal against the actions and
decisions of a body of inquiry, individual inquirer or
investigator both to the prosecutor and to the courts,
and specifying in the latter case the procedure
applicable in appeals by citizens for judicial
protection.

Taking into account the direct effect of the provisions
of the Constitution, the Court also considered that
citizens' complaints against the actions and decisions
of a body of inquiry, individual inquirer or investigator
made before the relevant legislation was amended
were admissible.

Languages:

Russian, English (translation by the Court).

Identification: BLR-2001-B-004

a) Belarus / b) Constitutional Court / c¢) / d)
04.04.2001 / e) D-113/2001 / f) / g) Vesnik Kansty-
tucijnaga Suda Respubliki Belarus (Official Digest),
no. 2/2001 / h).

Keywords of the systematic thesaurus:

1.6.7 Constitutional Justice — Effects — Influence on
State organs.

3.25 General Principles — Market economy.

4.10.7.1 Institutions — Public finances — Taxation —
Principles.

5.2.1.1 Fundamental Rights — Equality — Scope of
application — Public burdens.

5.3.41 Fundamental Rights — Civil and political
rights — Rights in respect of taxation.

Keywords of the alphabetical index:

Entrepreneur, equal status / Transport, taxi /
Taxpayer, differentiation / Competition, bona fide.
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Headnotes:

The guarantee of equal rights to conduct economic
activities secured by the Constitution does not
exclude the necessity of taking into account
objectively different conditions of exercise of
economic activities. Different taxation should not
restrict the possibilities of bona fide competition
between parties acting in different economic and legal
conditions, since this may adversely affect the rights,
freedoms and lawful interests of citizens who are the
users of taxi transport services.

Summary:

A group of owners of taxi fleets of the Brest, Vitebsk,
Gomel and Mogilyov regions and of the city of Minsk
lodged a collective motion concerning the taxation of
entrepreneurs in the sphere of the provision of
transport services for citizens. The motion specified
that at present many citizens are illegally carrying out
such activities in Belarus. Moreover, it was empha-
sised that certain state authorities were not exercising
due control over persons who had no licence to carry
out entrepreneurial activities or over those who had
licences but were hiding income from taxation
authorities. In the opinion of the applicants, local
authorities that set tax rates for those categories of
(individual) tax payers 5-10 times lower than for legal
entities contributed to the shortfall in taxes collected
by the state.

A comparative analysis of the rates of income tax
payable by individual entrepreneurs fixed by the
oblasts and the Minsk City Council attests to their
significant variation across the regions: from 3
minimum wages per month in the Minsk region to 12
minimum wages in the Brest region. The taxation of
legal entities, taxi fleets included, along with income
tax and profit taxes, also extends to other taxes (VAT,
land tax, property tax, etc.).

According to the arguments of the representatives of
taxi fleets, the fixed rate of income tax collected from
individual entrepreneurs who deliver transport
services is only about 65 per cent of the tax load
imposed on taxi companies for each person
employed by the company.

At the same time, account must be taken of the fact
that the legal entities — taxi fleets and individual
entrepreneurs — that provide transport services carry
out their economic activities under different condi-
tions. Thus, a driver — an individual entrepreneur —
carries out activities at his own risk, provides
maintenance and buys fuel and lubricants for his own
account, whereas drivers in taxi fleets have

maintenance facilities, and management personnel,
and bear no direct responsibility as owners of
dangerous objects. There are other differences in
their activities.

In the opinion of the Court, the guarantee of equal
rights to conduct economic activities secured in
Article 13 of Constitution does not exclude the need
to take into account objectively different conditions in
which those economic activities are carried out.
However, different taxation schemes should not
restrict the possibilities of bona fide competition
between business persons acting in different
economic and legal conditions, since this may
adversely affect the rights, freedoms and lawful
interests of citizens who are the users of taxi
transport services.

The Court ruled that the Council of Ministers should
analyse the economic validity of the fixed rates of
income tax established by the regional councils and
by Minsk City Council and collected from individual
entrepreneurs who provide transport services in
accordance with Resolution no. 228 of the Cabinet of
Ministers of 27 April 1995. At the same time it ordered
the Government to recommend to the above-
mentioned Councils that they reassess those rates
taking into account the comparability of the tax load
per employee in a taxi company for the purpose of
protecting the economic viability of the various parties
undertaking economic activities.

Tax bodies, agencies of the state motor licensing and
inspection department (GAl), the Committee of
financial investigations and other auditing bodies
were ordered to strengthen their review of activities in
the field of the provision of transport services and
proper application of penalties for the non-
observance of the legislation governing entrepreneur-
ship and taxation.

Languages:

Russian, English (translation by the Court).

Identification: BLR-2001-B-005

a) Belarus / b) Constitutional Court / c¢) / d)
25.04.2001 / e) D-115/2001 / f) / g) Vesnik Kansty-
tucijnaga Suda Respubliki Belarus (Official Digest),
no. 2/2001 / h).
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Keywords of the systematic thesaurus:

1.6.7 Constitutional Justice — Effects — Influence on
State organs.

3.9 General Principles — Rule of law.

5.3.13.13 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Trial within reasonable time.

Keywords of the alphabetical index:

Offence, customs, penalty / Customs, clearance,
effectiveness / Confiscation, term, condition.

Headnotes:

Judicial practice that excludes the possibility of
abrogating or revising judicial rulings on the
termination of proceedings in cases of administrative
customs offences is at variance with the requirements
of the legislation on administrative offences.

The failure to apply the relevant provisions of the
Administrative Code, as regards proper customs
clearance of imported goods, constitutes a real
threat for the economic and financial system of the
country, its economic security, public health and
even the life of citizens (for example, through the
importation of low quality goods), and prevents the
achievement of other socially significant goals of a
state governed by the rule of law that are enshrined
in the Constitution.

One of the principles of a state governed by the rule
of law is not only the protection of individuals by law
but also fairness, which is expressed in the inevitabil-
ity of liability for offences committed and in the
proportionality between the punishment and the
offence committed.

Summary:

The conformity with the Constitution of Article 37 of
the Administrative Code (“the Code”) was examined
on the basis of Articles 40, 116.1 and 125 of the
Constitution, Articles 7 and 11 of the Law on the
Constitutional Court and Article 35 of the Law on the
Prosecutor's Office, on the basis of the constitutional
motion of the Prosecutor-General of Belarus.

The Prosecutor-General noted that when exercising
supervision over the legality of the examination of
administrative cases by the courts it is in many
instances established that the requirements of the
relevant legislation are violated in the handing down
of rulings of the courts of law on customs offences
under administrative law (i.e. administrative, rather

than criminal, customs offences). Appeals by public
prosecutors against those rulings often find no
satisfaction. A judicial practice has been established
that erroneously excludes the possibility of quashing
or revising judicial rulings terminating proceedings in
cases of customs offences under administrative law,
contrary to the requirements of Article 37.3 of the
Code.

The Court analysed various provisions of the
Constitution, the Code, a resolution of the Plenum of
the Supreme Court which deals with the specified
issues, and a number of cases on customs offences
under administrative law examined by the courts of
law. The Court concluded that the practice of the
courts of law with respect to the examination of such
offences is inconsistent and is at variance with the
Constitution and with the law due to non-observance
of the requirements of Article 37.3 of the Code. Under
that provision, whereas a time-limit applies for the
initiation of proceedings against customs offenders,
no such time-limits apply to the confiscation of goods
that are direct objects of administrative customs
offences or to the sealing off of specially made
premises used to conceal goods to avoid clearing
customs. These measures shall be taken irrespective
of the time of commitment or revelation of an
administrative offence. The Court found that the
failure to apply Article 37.3 of the Code constituted a
real threat to the economic and financial system of
the country, its economic security, public health and
even the life of citizens (for example, through the
importation of low quality goods), and prevented the
achievement of other socially significant goals of a
state governed by the rule of law that are enshrined in
the Constitution.

At the same time the Court indicated that the
legislative approach providing, on points of fact, for
open-ended liability for administrative customs
offences was not in line with the general principles of
legal liability, under which time-limits are usually
established after which a person can no longer be
held liable for an administrative offence. For the
purposes of securing the rights of citizens, the
legislator may thus fix a maximum time-limit within
which the given issue must be resolved.

The Court found that Article 37 of the Code, in so far
as it allowed for the confiscation of goods that are
direct objects of administrative customs offences, and
the sealing off of specially made premises used to
conceal goods to avoid clearing customs, after the
expiry of the time-limits fixed in Article 37.1 and 37.2
of the Code, was in compliance with the Constitution
and with the laws of the Republic of Belarus.
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The Court considered the application of a general
three-year time-limit for the confiscation of goods or
sealing off of premises to be admissible until the
legislator had resolved the issue of setting time-limits
for initiating proceedings for administrative liability.

The Court also pointed out that current judicial
practice on the application of Article 37.3 of the Code
was unconstitutional and ordered the Supreme Court
to ensure uniformity of judicial practice.

Moreover, the Court ordered the National Assembly
to consider the establishment of time-limits within
which a person who had committed an administrative
customs offence may suffer the confiscation of goods
that are direct objects of administrative customs
offences or the sealing off of specially made premises
used to conceal goods to avoid clearing customs.

Languages:

Russian, English (translation by the Court).

Identification: BLR-2001-B-006

a) Belarus / b) Constitutional Court / c) / d)
15.06.2001 / e) D-120/2001 / f) / g) Vesnik Kansty-
tucijnaga Suda Respubliki Belarus (Official Digest),
no. 2/2001 / h).

Keywords of the systematic thesaurus:

3.9 General Principles — Rule of law.

4.4.2.1 Institutions — Head of State — Appointment —
Necessary qualifications.

4.5.10 Institutions — Legislative bodies — Political

parties.
4.9.7.3 Institutions — Elections and instruments of
direct democracy - Preliminary procedures -

Registration of parties and candidates.

5.1.1.1.1 Fundamental Rights — General questions —
Entitlement to rights — Nationals — Nationals living
abroad.

5.2.1.4 Fundamental Rights — Equality — Scope of
application — Elections.

5.3.40.2 Fundamental Rights — Civil and political
rights — Electoral rights — Right to stand for election.

Keywords of the alphabetical index:

Election, presidential, candidate, citizenship,
residence, requirements.

Headnotes:

A national of Belarus — the Chairman of the

Conservative Party, which is officially registered, and
whose chairmanship of a registered political party is a
confirmation of his participation in political life — who
retains his citizenship of the Republic of Belarus, who
considers his living abroad to be a result of the
political situation, and who has not established
permanent residence in another state but who has
been granted asylum, fulfils the legal requirements for
registration through an initiative group as a candidate
in the presidential elections.

Summary:

The Court was required to express its opinion on the
meaning of the phrase “citizen of Belarus who has
been resident in the Republic of Belarus”, which is
used in Article 80 of the Constitution, as a result of
request of the Central Commission of the Republic of
Belarus for Elections and the Conduct of Republican
Referenda.

The Court noted that the determination of the location
of permanent residence must take into account both
the actual location of a person during the relevant
period of time (in the territory of Belarus or outside)
and the person'’s intention to have the given location
as their permanent residence. The aims of the person

in leaving Belarus — whether they are leaving
temporarily or with the purpose of establishing
permanent residence in another state - are

conclusive in this regard.

The Court emphasised in the instant case that Z.S.
Poznyak remained a citizen of Belarus. He consid-
ered his departure to be temporary, due to the
political situation in Belarus. He had not planned to
depart in order to establish permanent residence in
another state. He was the Chairman of the Conserva-
tive Christian Party — BNF (Belaruski Narodny Front)
— which was officially registered by the Ministry of
Justice (certificate no. 18). This confirmed his
participation in the political life of Belarus.

The Court also concluded that the Central Commis-
sion of the Republic of Belarus for Elections and the
Conduct of Republican Referenda had had the
necessary legal grounds for registering the initiative
group of Z.S. Poznyak for the presidential election.
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The Court also noted that the registration of the
initiative group of Z.S. Poznyak for the presidential
election was an indication of the good will of Belarus
as a democratic State governed by the rule of law
and of its striving to strengthen the foundations of the
sovereignty of the people and desire to hold free and
fair elections and to settle problems governed by the
standards of international law directed at the
safeguarding and protection of fundamental human
rights and freedoms and the rights and freedoms of
citizens.

Languages:

Russian, English (translation by the Court).

Identification: BLR-2001-B-007

a) Belarus / b) Constitutional Court / c¢) / d)
05.07.2001 / e) D-122/2001 / f) / g) Vesnik Kansty-
tucijnaga Suda Respubliki Belarus (Official Digest),
no. 3/2001 / h).

Keywords of the systematic thesaurus:

1.6.7 Constitutional Justice — Effects — Influence on
State organs.

5.3.5.1.1 Fundamental Rights — Civil and political
rights — Individual liberty — Deprivation of liberty —
Arrest.

Keywords of the alphabetical index:

Detention, administrative, offence / Detention, regime
/ Detainee, obligation to provide subsistence.

Headnotes:

It is permissible to collect from persons having
committed administrative offences and been
sentenced to a penalty of administrative detention the
costs of their detention and food.

Summary:

A group of citizens lodged a collective appeal
concerning the legal regulation of the detention
regime applicable to persons detained or arrested for
administrative offences.

The appeal raised the question of the conformity with
the Constitution of a number of requirements
contained in Rule no.206 on Special Custodial
Reception Centres under the authority of the Ministry
of Internal Affairs of 18 October 1999. In particular,
the citizens challenged the lawfulness of recovering
the costs of food and detention from persons having
committed offences for which a court of law may
inflict a penalty such as administrative detention.

The Court analysed a number of binding enactments
governing the status of administrative detainees and
administrative arrestees, and the regime applicable to
them, against the standards laid down in the
Constitution and in international legal instruments.
The acts analysed included decisions of executive
and administrative bodies, acts issued by the Ministry
of Internal Affairs and resolutions of the Government
which provide for the recovery — which is not open to
challenge — of the sums in question on the basis of an
official assessment of the relevant costs. In analysing
the content of the specified acts and their application
in practice, the Court also paid attention to the
legislative approach taken towards analogous issues
under the detention regime applicable to persons
having committed criminal offences.

The Court found that the recovery of the costs of food
and detention from persons who had been found to
have committed administrative offences and who
were subject to an administrative penalty such as
administrative detention was permissible. At the same
time, the Court emphasised that the requirement that
food and detention costs be covered both by persons
subject to administrative detention and by persons
arrested on suspicion of having committed offences
for which a court of law may impose a penalty of
administrative detention, as provided by the Rule on
Special Custodial Reception Centres, was not in
compliance with the resolution of the government,
which allowed the forced deduction of the costs of
food and detention only from those persons subject to
administrative detention.

The Court instructed the Council of Ministers to
remove before 1 January 2002 the existing contradic-
tions between the acts issued by the Ministry of
Internal Affairs and the Government, and to examine
the question of renaming the special establishments
(special custodial reception centres) under the
authority of internal affairs bodies in order to use
more appropriate names that befit the modern level of
legal culture and feeling for law and order.

The Court ordered the National Assembly to take
measures to improve further the legislation governing
matters related to administrative detention and the
regime applicable to the holding of persons in special
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custodial reception centres under the authority of
internal affairs bodies (persons in temporary
isolation). At the same time, in the opinion of the
Court, the possibility of applying relevant approaches
laid down in the legislation on the execution of
penalties imposed under the criminal law when
determining the legal status of the persons in
guestion was not excluded.

Languages:

Russian, English (translation by the Court).

Identification: BLR-2001-B-008

a) Belarus / b) Constitutional Court / c¢) / d)
05.10.2001 / e) D-128/2001 / f) / g) Vesnik Kansty-
tucijnaga Suda Respubliki Belarus (Official Digest),
no. 4/2001 / h).

Keywords of the systematic thesaurus:

1.6.7 Constitutional Justice — Effects — Influence on
State organs.

3.9 General Principles — Rule of law.

5.1.1.4.3 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Prisoners.

Keywords of the alphabetical index:

Convicted person, recidivist, dangerous / Offence,
criminal, qualification / Verdict, revision / Law,
criminal, retrospective effect / Punishment, more
lenient, principle.

Headnotes:

Judgments reached and executed before 1 January
2001, under which convicted persons have been
recognised as particularly dangerous recidivists,
should be open to revision by the courts of law in
accordance with the revised criminal legislation and
criminal procedural legislation not only in instances
where the actions of a guilty person were qualified as
having been committed by a particularly dangerous
recidivist, but also in all other instances, even if the
offences previously committed by them under the
Criminal Code in force do not constitute particularly
dangerous repeated offences.

Summary:

The Court verified the constitutionality of Article 13 of
the Law on the Entry into Force of the Criminal Code.
Under that article persons recognised before the
entry into force of the Criminal Code of 1999, i.e.
before 1 January 2001, as particularly dangerous
recidivists according to Article 24 of the Criminal
Code of 1960, shall be treated as if they were
persons having committed particularly dangerous
repeated offences.

The Court concluded that the impugned provision
was not at variance with the Constitution, since it
constituted a general rule concerning the specified
category of criminal offenders. However, in the
instances where, under the new Criminal Code,
previously committed offences constituted particu-
larly dangerous repeated offences, then the principle
of the retrospective effect of the less severe law
should be applied. On the basis of that rule, which is
enshrined both in the Constitution and in the
Criminal Code, Article 16 of the Law of 18 July 2000
was drafted. That provision makes it possible to
review cases concerning particularly dangerous
recidivists also in instances where, under the
Criminal Code in force, they may not be referred to
as persons having committed a particularly
dangerous repeated offence.

The Court instructed the Supreme Court to ensure
the strict and uniform application by the courts of the
Constitution, the Criminal Code and the Law of 18
July 2000 on the Entry into Force of the Criminal
Code and specified that the less severe criminal law
should be applied retrospectively not only in cases
where the actions of a convicted person may be
qualified as those committed by a particularly
dangerous recidivist, but also in all the other
instances, even if the offences previously committed
by the person did not constitute a specially
dangerous repeated offence under the Criminal
Code in force.

Languages:

Russian, English (translation by the Court).
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Identification: BLR-2001-B-009

a) Belarus / b) Constitutional Court / c¢) / d)
12.11.2001 / €) J-129/2001 / f) / g) Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 4/2001 / h).

Keywords of the systematic thesaurus:

1.6.7 Constitutional Justice — Effects — Influence on
State organs.

3.9 General Principles — Rule of law.

3.18 General Principles — General interest.

4.5.6.1 Institutions — Legislative bodies — Law-
making procedure — Right to initiate legislation.

4.5.8 Institutions — Legislative bodies — Relations
with judicial bodies.

4.6.10.1 Institutions — Executive bodies — Liability —
Legal liability.

Keywords of the alphabetical index:

Official, definition / Education, higher, lecturer, status
| Bribery, elements / Crime against official duty /
Exam, legally significant act / Education, exam,
corruption.

Headnotes:

The State shall take all measures at its disposal to
secure the domestic and international order, as well
as to ensure the protection of the rights, liberties and
interests of citizens against criminal infringements
and, in particular, against abuses committed by public
officials.

Lecturers at higher and specialised education
institutions who run exams or tests perform legally
significant acts and, therefore, may be considered as
officials, and may be subject to criminal liability for
receiving unlawful remuneration from students in
exchange for good marks for the evaluation of their
knowledge in exams or tests organised as part of
their course.

The question whether criminal liability should be
imposed for offences of corruption committed by such
lecturers shall be determined on the basis of the facts
of each case, taking into account the presence or
absence of other elements of the relevant corpus
delicti, as well as all the circumstances of the case
affecting the estimation of the nature and the degree
of social danger posed by a given act, and all the
circumstances affecting the answer to questions
concerning the presence or absence of an unimpor-
tant deed within the meaning of the relevant criminal
legislation.

Summary:

The Council of Ministers introduced a constitutional
motion on the basis of the application of the Ministry
of Internal Affairs, requesting the Court to verify the
constitutionality of the provision of the Criminal Code
under which persons authorised in the established
legal system to undertake “legally significant acts” are
also referred to as officials. The notion of “officials”
has no unique interpretation in practice and therefore
there is no clear understanding of whether lecturers in
higher or specialised secondary education institutions
who run exams or tests are to be considered as
falling within the ambit of the term.

The Court concluded that the provision in question
was not at variance with the Constitution, since the
legislator is competent to define the circle of persons
falling within the group of persons that may be liable
to commit offences qualified as corruption. The
legislator is also competent to determine the penalties
that may be imposed for such crimes. This preroga-
tive is limited by the constitutional obligation of the
State to take all measures at its disposal to secure
the domestic and international order, as well as by
the purpose of the protection of the rights, liberties
and interests of citizens against criminal infringe-
ments and, in particular, the protection of these rights,
liberties and interests against abuses committed by
public officials.

Furthermore, based on the existing notion of legally
significant acts and guided by the normative acts of
the Ministry of Education, the Court concluded that
lecturers in higher and specialised education
institutions who run exams or tests do perform legally
significant acts and, therefore, may be recognised as
potentially open to bribery.

The Court emphasised the conflicting case-law
concerning the question whether the specified
persons are subjects of corruption, drawing the
attention of the Supreme Court to the need to ensure
a uniform approach to the application of Article 4.4.3
of the Criminal Code and to bring Ruling no. 4 of the
Plenum of the Supreme Court of 4 June 1993 strictly
into line with this provision.

Courts of law shall have the right to raise before
parliament the question of amending and supple-
menting legislation that has already entered into
force, if they consider it is necessary to lay down by
law the features of legally significant acts or to
exclude from criminal liability lecturers who have
accepted bribes, to establish a different corpus delicti
for that category of persons (lecturers) or to introduce
a different form of legal responsibility applicable to the
acceptance of bribes by lecturers.
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Languages:

Russian, English (translation by the Court).

Identification: BLR-2002-B-001

a) Belarus / b) Constitutional Court / c¢) / d)
11.01.2002 / e) D-135/02 / f) / g) Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 1/2002 / h).

Keywords of the systematic thesaurus:

1.6.7 Constitutional Justice — Effects — Influence on
State organs.

5.1.1.4.3 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Prisoners.
5.2 Fundamental Rights — Equality.

5.3.13 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial.

Keywords of the alphabetical index:

Convicted person, right to amnesty / Sentence,
revision / Amnesty, legal terms.

Headnotes:

Persons with respect to whom criminal sentences
have become final on the day on which the law on
amnesty enters into force shall have the right to
amnesty even in cases where those verdicts are later
subject to review in supervisory proceedings.

Summary:

The Court examined the question of the right to
amnesty of convicted persons with respect to whom
final sentences were later subject to revision in
supervisory proceedings. It noted that the application of
amnesty provisions should not be geared to the
revision of those sentences in supervisory proceedings.

There was no need for additional amnesty legislation
in those instances, since on the day on which the law
governing amnesty came into force, the sentences
had become final.

At the same time, the Court considered that the equal
right of convicted persons to amnesty would be
secured in full if the legislator extended the effect of
the laws on amnesty to persons who had committed
crimes before the entry into force of the specified laws,
but whose sentences had not become final on the day
on which the laws on amnesty entered into force.

In this connection the National Assembly was ordered
to take the position of the Court into consideration
when adopting further laws on amnesty.

Languages:
Russian, English (translation by the Court).
Identification: BLR-2002-B-002

a) Belarus / b) Constitutional Court / c¢) / d)
15.01.2002 / e) D-136/02 / f) / g) Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 1/2002 / h).

Keywords of the systematic thesaurus:

1.6.7 Constitutional Justice — Effects — Influence on
State organs.

4.10.7.1 Institutions — Public finances — Taxation —
Principles.

5.1.1.3.1 Fundamental Rights — General questions —
Entitlement to rights — Foreigners — Refugees and
applicants for refugee status.

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

5.3.41 Fundamental Rights — Civil and political
rights — Rights in respect of taxation.

Keywords of the alphabetical index:
Refugee, status denied / Tax, reduction.
Headnotes:

Foreign citizens and stateless persons whose
application to be recognised as refugees was not
accepted for registration or who were not recognised
as refugees are unable in practice to realise their right
to judicial protection, since the effective rate of fees
payable for appeals is an excessive burden for the
majority of persons who appeal to a court of law.

Persons who appeal to the courts against a refusal to
register their application to be recognised as refugees
shall be entitled to pay a reduced fee or shall be
granted privileges as regards the payment of the fee.
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Summary:

The Court examined the question of the payment of a
fee (“state tax”) by persons who appeal to the courts
against a refusal to register their application to be
recognised as refugees or a refusal (following the
registration of their application) to recognise them as
refugees, with reference to the relevant provisions of
the Constitution, the 1951 Convention Relating to the
Status of Refugees, the Law on Refugees and the
Law on State Tax. It ordered the Council of Ministers
to examine the question of reducing the fees payable
or on granting relief with respect to the payment of
fees for persons who appeal to the courts against a
refusal to register their application to be recognised
as refugees.

Languages:

Russian, English (translation by the Court).

Identification: BLR-2002-B-003

a) Belarus / b) Constitutional Court / c¢) / d)
07.02.2002 / €) J-137/02 / f) / g) Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 1/2002 / h).

Keywords of the systematic thesaurus:

1.6.2 Constitutional Justice — Effects — Determina-
tion of effects by the court.

3.13 General Principles — Legality.

4.6.3.2 Institutions — Executive bodies — Application
of laws — Delegated rule-making powers.

5.2 Fundamental Rights — Equality.

5.3.38.3 Fundamental Rights — Civil and political
rights — Right to property — Other limitations.

Keywords of the alphabetical index:

Property, private, public / Premise, rent, price
determination / Contract, leasing.

Headnotes:

The purpose of a lease is to deal with payment for the
transfer of property in use, and not payment for the
provision of services.

The provisions of the Instruction at issue stipulating the
procedure for calculating rent rates for the renting out
of non-residential buildings (premises) by private
lessors, which differ from those for the lessors of state-
owned property and therefore create unequal
conditions for the development of state and private
forms of ownership, are contrary to the Constitution, to
the Civil Code and other legislative enactments, which
guarantee the equal protection of and equal conditions
for the development of all forms of ownership.

Summary:

The House of Representatives of the National
Assembly brought a constitutional motion concerning
the conformity between the Constitution and the
Instruction on the Procedure for Setting Rent Rates
by Privately Owned Legal Entities when Renting Non-
Residential Premises (“the Instruction”).

The House of Representatives stated in the motion
that the Instruction provided for unequal rights for
privately owned entities carrying out economic
activities compared with state-owned economic
entities, and created unequal conditions for their
development.

The Instruction was approved by Resolution no. 96 of
29 May 2001 of the Ministry of Finance, which
indicated that the basis for the adoption of the
Instruction was the legislation in the sphere of price-
setting. Under Article 14 of the Law on Price-Setting,
entrepreneurs may be subject to financial penalties if
they violate the price-levels fixed by the relevant state
bodies for items subject to price regulation, whether
they overcharge or undercharge, or if they violate the
established procedure for price-setting by legal
entities and officials. Heads and other officials of such
economic entities may also be held liable. The Court
concluded that the setting of rent rates in the civil
sphere did not fall within the types of relations that
are regulated by the legislation on price setting. The
Ministry of Finance argued that its (opposite)
approach to setting rent rates was based on the fact
that income received for the rental of non-residential
buildings (premises) had come to be reflected in
company accounts as the realisation of a product
(works, services). The Court found these arguments
to be ill founded. It pointed out that companies’
classification of income received for renting property
under a different heading had not changed the
economic essence of rent relations.

Moreover, applying the legislation on price-setting
when fixing rent rates resulted in an additional
obligation on private lessors to apply additional
coefficients for their calculation and to take a different
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approach to the entry of taxes, dues and other
payments into the budget.

The Court found the specified Instruction to be in
conflict with the Constitution, with the Civil Code and
with other legislative acts of the Republic of Belarus
and considered it to be null and void from the day of
adoption of the judgment, i.e. from 7 February 2002.

Languages:

Russian, English (translation by the Court).

Identification: BLR-2002-B-004

a) Belarus / b) Constitutional Court / c¢) / d)
27.09.2002 / e) J-146/02 / f) I g) / Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 4/2002 / h) CODICES (Russian, English).

Keywords of the systematic thesaurus:

1.6.7 Constitutional Justice — Effects — Influence on
State organs.

3.20 General Principles — Reasonableness.

5.3.6 Fundamental Rights — Civil and political rights
— Freedom of movement.

5.3.10 Fundamental Rights — Civil and political
rights — Rights of domicile and establishment.

Keywords of the alphabetical index:

Citizen, traveling abroad, right, limitations / Passport,
note, obligatory / Tax, passport, authorisation to leave
the country.

Headnotes:

The right of nationals to move freely, to leave the
country and to return to it without hindrance is
guaranteed by Article 30 of the Constitution and
Article 3 of the International Covenant on Civil and
Political Rights. This means that each national is an
unconditional bearer of this constitutional right.
Furthermore, restrictions on the temporary departure
of certain nationals abroad are possible only in strict
conformity with the requirements of the Constitution
and must be consistent with the principles and
purposes of a democratic state governed by the rule
of law, and must be proportionate to the values

guaranteed by the Constitution, under which the
supreme values of society and the State are the
individual, his or her rights and freedoms, and the
guarantees of their realisation (Article2 of the
Constitution).

Summary:

The case was initiated by the Constitutional Court on
the basis of a constitutional motion filed by the House
of Representatives of the National Assembly and
concerned the verification of the constitutionality of
Article 6.2 of the Law on the Procedures Governing
the Departure from and Entry into the Republic of
Belarus of Citizens of Belarus (“the Law”) and other
binding enactments, with regard in particular to the
requirement that an authorisation valid for five years
be inserted in the passports of citizens of Belarus
leaving the country temporarily.

Having analysed the relevant provisions of the
Constitution, the Law and international legal
instruments, the Court concluded that the question of
the collection by the state of a fee for the examination
of requests for permission to leave Belarus, which
was the aim of the proposal of the House of
Representatives, was within the competence of the
authorised bodies, i.e. the National Assembly and the
Government, which were competent to resolve fairly
the issues of the collection of fees on behalf of the
state, the amount of such fees, the procedure for their
collection and the conditions of their payment.

The Court found that the provisions in question,
which provided for the insertion of an authorisation
in the passport of a national of Belarus who was
temporarily leaving the country, were not fully in line
with the Constitution, since the insertion of such an
authorisation was required for all citizens of Belarus
wishing to leave the country temporarily. This
infringed upon the rights of the absolute majority of
nationals, who were not subject to any limitations on
their right to depart.

The Court deemed that the most reasonable
approach, which would allow nationals of Belarus
more fully to realise the right, enshrined in Article 30
of the Constitution, to move freely and choose their
place of residence within Belarus, would be to
establish a procedure under which a civil passport
which met the relevant international standards could
be used for travel abroad without the insertion of an
authorisation. For this reason the Court instructed the
Council of Ministers and other state bodies competent
to resolve the above-mentioned issues to take the
appropriate measures.
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The National Assembly was ordered to consider the
improvement of the provisions of the Law. The need
to revise and elaborate the list of limitations on the
temporary departure of nationals from Belarus was
also emphasised.

Languages:

Belarusian, Russian, English (translations by the
Court).

Identification: BLR-2002-B-005

a) Belarus / b) Constitutional Court / c¢) / d)
09.10.2002 / e) D-147/2002 [/ f) [ g) / Vesnik
Kanstytucijnaga Suda Respubliki Belarus (Official
Digest), no. 4/2002 / h) CODICES (Russian, English).

Keywords of the systematic thesaurus:

4.8.7.1 Institutions — Federalism, regionalism and
local self-government — Budgetary and financial
aspects — Finance.

4.8.8 Institutions — Federalism, regionalism and
local self-government — Distribution of powers.

4.10.1 Institutions — Public finances — Principles.
4.10.7 Institutions — Public finances — Taxation.
5.3.41 Fundamental Rights — Civil and political
rights — Rights in respect of taxation.

Keywords of the alphabetical index:

Local council, taxation, exclusive power / Border,
crossing, taxation / Tax, local, imposition, border
crossing.

Headnotes:

Under the Constitution the setting of local taxes and
dues in accordance with the law shall fall within the
exclusive competence of local councils.

Taxes and dues correspond to financial obligations
collected from individuals in connection with a service
provided by a state body exercising its powers in the
common interest.

Summary:

The case was brought to the Constitutional Court on
the basis of a constitutional motion of citizens of
Belarus concerning the constitutionality of decisions
of the councils of Brest city, Brest region and
Kamenets region (local administrative units) in so far
as they required individuals to pay fees to the local
authorities when they crossed the border of the
Republic of Belarus through the border control points
at Warsaw bridge, Brest-Central, Peschatka,
Domachevo-Slovatychi and Tomashovka.

Having analysed the relevant provisions of the
Constitution, the Budget Law of 2002 and other
applicable legal acts, the Court emphasised that,
under Article 121 of the Constitution, the setting of
local taxes and dues in accordance with the law shall
fall within the exclusive competence of local councils.

The list of local taxes and dues that shall be imposed
in 2002 by oblasts, the Minsk City Council and local
councils on the territory of the relevant administrative
and territorial units is specified in Article 10 of the
Budget Law of 2002. Among those taxes and dues
there are fees to be paid by individuals when they
cross the border of the Republic of Belarus at the
above-mentioned border control points.

The Court found the decisions of the above-
mentioned local councils with respect to the
imposition of the impugned local fees to be in line
with the Constitution and the law.

At the same time, the Court drew the attention of the
Brest Regional Council to the unconstitutionality of
the delegation of its exclusive competence to the
executive committee and to the presidium of the
Council, and ordered the Council in question to
modify its practice with respect to the further adoption
of provisions on local dues and with respect to
amendments to those provisions after their adoption
by the executive committee and presidium of local
councils.

Languages:

Belarusian, Russian, English (translations by the
Court).
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Identification: BLR-2002-B-006

a) Belarus / b) Constitutional Court / c¢) / d)
09.10.2002 / €) D-148/02 / f) I g) / Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 4/2002 / h) CODICES (Russian, English).

Keywords of the systematic thesaurus:

1.6.6 Constitutional Justice — Effects — Execution.
1.6.7 Constitutional Justice — Effects — Influence on
State organs.

4.5.2 Institutions — Legislative bodies — Powers.
4.8.7.2 Institutions — Federalism, regionalism and
local self-government — Budgetary and financial
aspects — Arrangements for distributing the financial
resources of the State.

4.8.7.3 Institutions — Federalism, regionalism and
local self-government — Budgetary and financial
aspects — Budget.

4.10.7 Institutions — Public finances — Taxation.
5.2.1.1 Fundamental Rights — Equality — Scope of
application — Public burdens.

Keywords of the alphabetical index:

Real-estate, owner, taxation / Tax, local, determina-
tion.

Headnotes:

Apartments in apartment buildings owned by
individuals shall be exempt from property tax on the
basis of Article 4 of the Law on Property Tax, as a tax
privilege. Where an individual owns two or more
apartments, the exemption shall apply to only one of
the apartments they own, and the individual is entitled
to choose the apartment to which the exemption shall

apply.

Under the Constitution, the introduction of national
taxes and dues lies within the competence of the
Parliament, and the Parliament shall have the right to
regulate by law the most important issues in this field,
without which the tax obligation and the procedure for
paying it would not be clearly defined. These include
the subject, object, rate of tax and also certain other
issues. Tax privileges fall within this last group.

The introduction by the parliament, within the limits of
its competences, of a tax privilege by way of
exemption from property tax of one of the apartments
in an apartment building owned by an individual is in
conformity with the Constitution.

Summary:

The case was initiated by the Constitutional Court on
the basis of a constitutional motion of citizens.

On the basis of Articles 40, 116.1 and 122.4 of the
Constitution, the Court examined the issues raised in
the collective and individual complaints of citizens
concerning the calculation of property tax, in
particular the inequalities between citizens who are
private householders and citizens who are owners of
apartments in apartment buildings, and between
citizens who own houses in the city of Minsk and in
other cities and regions. The former pay property tax
according to a sliding tax scale approved by point 23
of Decision no.219 of Minsk City Council of
11 January 2002 on the Budget of the City of Minsk of
2002, whereas the latter pay tax fixed at 0.1% of the
cost of buildings based on the estimated value of
private dwellings and grounds.

The Court emphasised that under Articles 97 and 98
of the Constitution the setting of state taxes and dues
shall lie within the competence of the parliament. The
parliament shall have the right to regulate by law not
only such significant issues related to taxation as the
subject, object, rate of tax and other issues without
which the tax obligation and the procedure for paying
it would not be clearly defined, but also certain other
issues. These include, in particular, the tax privilege
provided for in Article 4 of the Law on Property Tax as
an exemption from taxation of one of the apartments
in apartment buildings owned by individuals.

The decision of Minsk City Council was found to be in
line with the Constitution and with the Budget Law of
2002 in so far as it specified the rate of property tax.
At the same time, the Court ordered the parliament, in
order to secure more fully the protection of the
constitutional rights of citizens, to eliminate the
inequalities between persons liable to pay property
tax in different cities and regions, to ensure the
adoption by local councils of optimal decisions with
respect to the setting of the tax rates in question, and
to specify in the ordinary annual Budget Law the
maximum limits within which local councils may raise
the rates of the property tax.

The Constitutional Court instructed the Government
to analyse the method of evaluating buildings owned
by individuals with a view to finding ways to revise the
method so as to ensure the fullest protection of the
constitutional rights and lawful interests of citizens; to
examine whether the evaluation for tax purposes of
buildings owned by individuals could be tied to similar
evaluations conducted for the purpose of registering
real property under the state registration system; and
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to systematise binding enactments on the basis of
which buildings owned by individuals are evaluated.

Supplementary information:

In its earlier decision of 11 June 2001 on the payment
of succession duties, the Court had stated that the
applications of citizens against ill-founded overestima-
tions of the value of buildings and constructions when
they were assessed by official valuers indicated that
there was a need to reconsider the existing technique
for the assessment of buildings and constructions in
order to achieve an optimal balance of interests
between the state and citizens who received an
inheritance. The Court had instructed the authorised
bodies to analyse the method of evaluation of buildings
and constructions owned by individuals in order to find
ways to revise it to ensure the fuller protection of the
constitutional rights and lawful interests of citizens who
inherited property. A letter had subsequently been
addressed to the Council of Ministers on 14 September
2001 concerning the obligatory insurance of construc-
tions owned by citizens, referring to the above-
mentioned decision of the Court and specifying that its
instruction was intended to include the determination of
the insurance value of constructions subject to
obligatory insurance.

The applications and complaints under examination in
the present case indicated that the proposals made
by the Court in its decision of 11 June 2001 were still
applicable.

Languages:

Belarusian, Russian, English (translations by the
Court).

Identification: BLR-2002-B-007

a) Belarus / b) Constitutional Court / c¢) / d)
05.11.2002 / €) D-149/02 / f) I g) / Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 4/2002 / h) CODICES (Russian, English).

Keywords of the systematic thesaurus:

1.6.7 Constitutional Justice — Effects — Influence on
State organs.

4.6.3.2 Institutions — Executive bodies — Application
of laws — Delegated rule-making powers.

4.8.8 Institutions — Federalism, regionalism and
local self-government — Distribution of powers.

5.2 Fundamental Rights — Equality.

5.3.41 Fundamental Rights — Civil and political
rights — Rights in respect of taxation.

5.4.6 Fundamental Rights — Economic, social and
cultural rights — Commercial and industrial freedom.

Keywords of the alphabetical index:

Local council, exceeding of power / Entrepreneur,
equal status / Tax, local, rate / Market, trading place,
size, minimum.

Headnotes:

The minimum size of a stall at a market place is
subject to normative regulation in order to secure the
protection of the rights and legitimate interests of
citizens, and in particular, the equal right of all to
conduct economic and other activities, except for
activities that are prohibited by law (Article 13.2 of the
Constitution).

Summary:

The case was initiated by the Constitutional Court on
the basis of a constitutional motion of individual
entrepreneurs concerning the payment by them of a
local tax.

The Court examined the constitutionality of Decision
no. 153 of Gomel Oblast Council of 28 March 2002
on the Setting of a Local Tax Applicable to Individual
Entrepreneurs and to Other Individuals Dealing in
Goods and Services within the Basic Local Tax Rates
Specified in the List of Types of Activities for which
Individual Entrepreneurs and Other Individuals Shall
Be Subject to Local Tax, as well as the Basic Local
Tax Rates Approved by Decree no.12 of the
President of Belarus of 17 May 2001. This Decision
established increasing coefficients for the local taxes
applicable to individual entrepreneurs who did not
employ wage labour and who sold goods at market
places (outside the network of immovable trading
places), from stalls the size of which exceeded the
standard stall size fixed by the owner of the market.

In the opinion of the Court, the district (oblast) council
had not exceeded its powers in so far as it allowed for
the application increasing coefficients for the local
taxes payable by individual entrepreneurs who did not
use wage labour and who sold goods at market
places.
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At the same time, however, the size of the standard
stall at a market is determined by the owner of the
market place, and the rate of local tax applicable to
stalls is then specified by the lessor in accordance
with the relevant legislation; such trading places
correspond to selling places and the rate of local tax
payable depends on their quantity and size. The
Court therefore ordered the Government, in order to
secure more fully the protection of the rights and
legitimate interests of individual entrepreneurs, to
determine at the normative level (rather than leaving
it to the owners of each market place) the minimum
size of those trading places.

Languages:

Belarusian, Russian, English (translations by the
Court).

Identification: BLR-2002-B-008

a) Belarus / b) Constitutional Court / c¢) / d)
06.11.2002 / e) D-150/02 / f) I g) / Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 4/2002 / h) CODICES (Russian, English).

Keywords of the systematic thesaurus:

3.16 General Principles — Proportionality.

3.22 General Principles — Prohibition of arbitrari-
ness.

3.25 General Principles — Market economy.

4.5.2.4 Institutions — Legislative bodies — Powers —
Negative incompetence.

5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.2 Fundamental Rights — Equality.

5.4.7 Fundamental Rights — Economic, social and
cultural rights — Consumer protection.

5.4.8 Fundamental Rights — Economic, social and
cultural rights — Freedom of contract.

Keywords of the alphabetical index:

Contract, parties, equal status / Bank, unilateral
modification of contract terms / Depositor, protection /
Bank, state guarantee.

Headnotes:

Only the law may specify whether it is possible (and
in what instances it is then possible) for banks
unilaterally to reduce interest rates, in order to avoid
any arbitrary introduction, in the absence of any
objective prerequisites, of less favourable terms and
conditions in the contract of an individual savings
account-holder.

Summary:

The case was initiated by the Constitutional Court on
the basis of a constitutional motion of citizens.

The Court, by recognising the existence of legitimate
grounds for unilateral alterations of the terms and
conditions of savings accounts as regards the
payment of interest to the holders of such accounts,
underlined that Article 13 of the Constitution means
that the principle of freedom of contract is recognised
as one of the freedoms of the individual and citizens
guaranteed by the state and proclaimed by the Civil
Code to be the fundamental principle on which the
Code is based. At the same time, the freedom of
contract is not absolute, as it must not result in the
denial or restriction of universally acknowledged
rights and freedoms (Article 23.1 of Constitution).

The means by which the freedom of contract may be
restricted consist, in particular, of the institution of
public contracts, which exclude the right of a profit-
making organisation to withdraw from concluding the
contract in question, except in the instances specified
by law, and the institution of the standard contract,
the terms and conditions of which may be accepted
only by acceding to the proposed contract as a whole.
The terms and conditions of savings accounts with
banks correspond to this type of contract. As a result
individual account-holders, as parties to such
contracts, are deprived of the possibility of influencing
the terms of the contract. This constitutes a restriction
of the freedom of contract and, as such, requires that
the principle of proportionality be observed.
Individuals, as economically weak parties in such
legal relations, need special protection of their rights,
and this requires that the freedom of contract of the
other party, i.e. the banks, also be relevantly
restricted by law. In the Court's opinion such an
approach promotes the realisation in full of the
principle of equality of the participants in civil legal
relations, as laid down in the applicable civil law. The
possibility of refusing to conclude the contract
required to open a savings account, which would
appear to signify the recognition of the freedom of the
contract, may not be considered to be adequate to
secure in practice the freedom of contract of
individuals.




40 Belarus

The legislator, in regulating relations between banks
and individual account-holders, must comply with
Articles 2, 13 and 44 of the Constitution, under which
the individual, his or her rights and freedoms and the
guarantees of their realisation constitute the supreme
goal and value of society and the state, which “shall
encourage and protect the savings of citizens and
guarantee the conditions for the return of deposits”
(Article 44.4 of the Constitution), and ensure the
regulation of economic activities for social purposes
(Article 13.5 of the Constitution).

However, based on the constitutional freedom of
contract, the legislator has no right to limit itself by
formally recognising the legal equality of parties.
Rather, it should grant certain privileges to the
economically weaker party, which is dependent on
these, in order to prevent unfair competition in the
sphere of bank activities and guarantee in practice
the observance of the principle of equality in the
carrying out of entrepreneurial and other authorised
economic activities.

According to Article 29.2 of the Universal Declaration
of Human Rights, “In the exercise of his rights and
freedoms, everyone shall be subject only to such
limitations as are determined by law solely for the
purpose of securing due recognition and respect for
the rights and freedoms of others and of meeting the
just requirements of morality, public order and the
general welfare in a democratic society.”

Under Article 23 of the Constitution the instances of
necessary restrictions of individual rights and
freedoms shall be determined only by law, and such
restrictions must be proportionate to the purposes
specified in the relevant constitutional norm.

Languages:

Belarusian, Russian, English (translations by the
Court).

Identification: BLR-2002-B-009

a) Belarus / b) Constitutional Court / c¢) / d)
12.11.2002 / e) D-151/02 / f) / g) / Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 4/2002 / h) CODICES (Russian, English).

Keywords of the systematic thesaurus:

1.6.7 Constitutional Justice — Effects — Influence on
State organs.

4.5.2 Institutions — Legislative bodies — Powers.
4.7.7 Institutions — Judicial bodies — Supreme court.
4.10.7 Institutions — Public finances — Taxation.

Keywords of the alphabetical index:

Entrepreneur, illegal activities / Income, definition /
Crime, elements / Criminal code.

Headnotes:

The notion of “income” for the purposes of the
qualification of offences against the procedural law
applicable to economic activities shall be defined
directly in the Criminal Code or the relevant
interpretation shall be specified by the legislative
body, and this shall encourage the development of a
uniform judicial practice based on the law.

Summary:

The Court was called upon to clarify the definition of
the notion of “income” for the purposes of the
qualification of unlawful entrepreneurial activities
under the criminal law.

The Court emphasised that according to Article 233.1
of the Criminal Code, unlawful entrepreneurial
activities shall be considered to be crimes, if those
activities entail earning a high income. Article 233.2 of
the Criminal Code provides for increased liability for
unlawful entrepreneurial activities that entail earning a
high income. The explanatory note to Chapter 25 of
the Criminal Code sets out what constitutes a high
income and a very high income. However, there is no
definition of the notion of income itself, what
comprises income or the method of calculating it for
the purposes of the criminal law.

The notion of income arises in other legislative acts —
in the Law on Individual Income Tax, the Law on
Measures to Prevent the Legalisation of Fraudulent
Gains, in Decree no. 43 of the President of the
Republic of Belarus of 23 December 1999 on the
Taxation of Income in Certain Spheres of Activity, etc.
An analysis of the content of these binding enact-
ments indicates that the notion of income is defined
differently depending on the purposes for which it is
used.

For the purposes of qualifying unlawful entrepreneu-
rial activities as criminal activities, the notion of
income was clarified by Ruling no. 6 of the Plenum of
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the Supreme Court of 28 June 2001 on judicial
practice in cases of unlawful entrepreneurial
activities. Point 6 of this Ruling stated that “income
arising from unlawful entrepreneurial activities shall
mean the entire sum of proceeds in cash and in kind
minus the expenses incurred in the receipt of these
proceeds. Income in kind is subject to specification in
monetary terms”.

The Constitutional Court emphasised in the present
decision that by giving its interpretation of what was
meant by income arising from unlawful entrepreneu-
rial activities, the Plenum of the Supreme Court had
in effect defined the notion of income under which
activities that resulted in the earning of a high income
or a very high income shall be found to constitute a
crime. Thus, the Plenum of the Supreme Court had
acted as the legislator.

Based on Articles 97 and 98 of the Constitution,
Articles 1 and 3 of the Criminal Code, Articles 70 and
72 of the Law on Binding Enactments of Belarus and
Article 49 of the Law on the Judicial System and
Status of Judges, the Court specified that for the
purposes of the uniform and precise application of the
terms used in the Criminal Code, only the legislator
has the right to define the notion of “income” as
applied to unlawful entrepreneurial activities and to
other offences against the procedural law applicable
to economic activities; that the definition of the notion
“income” as applied to unlawful entrepreneurial
activities should not be contained in the Ruling of the
Plenum of the Supreme Court but in the Criminal
Code itself, or shall be revealed by way of interpreta-
tion of that notion as applied to the criminal legal
relations by the legislative body.

The Court ordered the National Assembly to amend
the law in accordance with the given Decision.

Languages:

Belarusian, Russian, English (translations by the
Court).

Identification: BLR-2002-B-010

a) Belarus / b) Constitutional Court / c¢) / d)
24.12.2002 / e) D-152/02 / f) I g) / Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 4/2002 / h) CODICES (Russian, English).

Keywords of the systematic thesaurus:

1.6.6 Constitutional Justice — Effects — Execution.
4.7.1 Institutions — Judicial bodies — Jurisdiction.
4.7.4.3.1 Institutions — Judicial bodies — Organisa-
tion — Prosecutors / State counsel — Powers.

5.1.1.4.3 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Prisoners.
5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

5.3.36 Fundamental Rights — Civil and political
rights — Right of petition.

Keywords of the alphabetical index:

Convicted person, imprisonment / Penalty, imposition,
administration, reformatory / Limitation period, non
applicability.

Headnotes:

The constitutionally protected right of any person to
judicial remedies (Articles 59, 60 and 137 of the
Constitution), which is also guaranteed by Article 3 of
the International Covenant on Civil and Political
Rights, shall ensure the right of convicted persons
serving prison sentences to appeal to the courts of
law against penalties imposed on them by prison
administrations.

The limitation period for appeals is not applicable to
persons having suffered the violation of this right in
the past.

Such persons have the right to address the
procurator's office directly to seek the application of
appropriate measures by the prosecutor and for the
restoration of the violated constitutional rights.

Summary:

The present decision was based on repeated
complaints lodged with the Constitutional Court by
convicted persons serving prison sentences
concerning the refusal of the courts of law to hear
their appeals against the application of penalties
imposed on them by prison administrations.

Irrespective of the fact that Article 60 of the Constitu-
tion, which is directly applicable, guarantees
everyone the right to judicial protection, and of the
fact that the Constitutional Court had previously
adopted two decisions on this issue confirming the
right of imprisoned persons to appeal to the courts
against the penalties imposed on them, the courts of
law still continued to refuse to examine the com-
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plaints of these persons, on the grounds that the
relevant legislation failed to lay down the procedure to
be followed in the appeals in question.

The Court was therefore required to examine this
issue again, to adopt its decision in the present case
and to confirm once again the constitutional right of
convicted persons serving prison sentences to appeal
to a court of law in connection with the imposition on
them of penalties. This right is also guaranteed under
the Constitution (Articles 59, 60 and 137 of the
Constitution), as well as by Decree no. 29 of the
President of Belarus of 26 July 1999 on Additional
Measures for the Improvement of Labour Relations,
Strengthening of Labour and Discipline in the Work
Force.

The Court also emphasised that persons who had
previously been unlawfully denied access to the
courts had the right to judicial protection, since the
time limitation for appealing to a court of law would
not be applicable in such cases.

Such persons had the right to address the prosecu-
tor's office directly to seek the application of
appropriate measures by the prosecutor and for the
restoration of the violated constitutional rights.

Cross-references:

Former decisions concerning the constitutional right
of convicted persons serving a prison sentence to
appeal to the court of law due to imposition on them
of the penalties:

- Decision no. D-111/2001 of 02.04.2001 on the
right of convicted persons serving prison sen-
tences to appeal to the courts against penalties
imposed on them [BLR-2001-B-002] and

- Decision no.D-145/2002 of 19.07.2002 on
securing the constitutional right of convicted
persons serving prison sentences to appeal to the
courts against penalties imposed on them.

Languages:

Belarusian, Russian, English (translations by the
Court).

Identification: BLR-2003-B-001

a) Belarus / b) Constitutional Court / c¢) / d)
14.02.2003 / €) D-154/03 / f) / g) / Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 1/2003 / h) CODICES (English, Russian).

Keywords of the systematic thesaurus:

4.8.3 Institutions — Federalism, regionalism and
local self-government — Municipalities.

4.8.7.2 Institutions — Federalism, regionalism and
local self-government — Budgetary and financial
aspects — Arrangements for distributing the financial
resources of the State.

4.8.7.3 Institutions — Federalism, regionalism and
local self-government — Budgetary and financial
aspects — Budget.

4.10.7 Institutions — Public finances — Taxation.

Keywords of the alphabetical index:
Local council, exclusive power / Tax, determination.
Headnotes:

Setting of local taxes and charges in accordance with
the law falls exclusively within the competences of the
local councils of deputies (Article 121.1 of the
Constitution). Decisions by different levels of local
regional bodies requiring persons to pay the same
taxes or charges more than once are unconstitutional,
unlawful and null and void. Taxes and charges paid
more than once must be repaid from the budget in
accordance with the procedure set out in the
legislation.

Summary:

After examining the relevant provisions of the
Constitution and a number of laws of the Republic of
Belarus, on the basis of Article 122 of the Constitu-
tion, upon request by an individual, the Constitutional
Court held that the Pinsk City Council of Deputies, in
its imposition of charges on the users the infrastruc-
ture of the city, had violated the requirements for a
legislative act and failed to clarify the provisions of the
Brest Oblast Council of Deputies Decision no. 94 of
21 December 2001 “On the 2002 Budget of the
Oblast” dealing with the determination of the persons
on whom the charges could be imposed and with the
liability of such persons for non-payment or late
payment of charges.

That being so, the Constitutional Court held point 1 of
the Provision on the imposition of Local Charges on
the Users of the Infrastructure of the City, approved
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by Pinsk City Council of Deputies Decision no. 104 of
27 December 2001, as well as other rules in the
Provision based on that point to be incompatible with
the Constitution and the laws of the Republic of
Belarus and to be void from the date of the adoption
of that Decision. The Court invited Pinsk City Council
of Deputies to bring that Provision into line with the
legislation, and recommended that the Pinsk City
Executive Committee and the Inspection of the
Ministry on Taxes and Charges in the City of Pinsk
resolve, in accordance with the procedure set out in
the legislation, the issue of the repayment of the
sums paid by and collected from the persons referred
to in point 1 of the above-mentioned Provision, or
arrange for those sums to be credited as payment of
other taxes or charges owed by those persons.

At the same time, in order to secure the protection of
the rights and lawful interests of taxpayers and in
order to avoid the duplication of taxes and charges by
the different levels of the local councils of deputies,
the Court invited the Parliament to set out in the Law
on the Budget for the next year or in other legislative
acts an exhaustive list of local taxes and charges,
which local councils of deputies may impose in the
relevant territory. The Court also invited Parliament to
determine the limits of the most important elements of
local taxes and charges, within the bounds of which
local councils of deputies may set out the concrete
objects of taxation, the amount of rates, the
taxpayers, privileges, method of calculation and terms
for payment of local taxes and charges.

Languages:

Belarusian, Russian, English (translation by the
Court).

Identification: BLR-2003-B-002

a) Belarus / b) Constitutional Court / c) / d)
24.04.2003 / e) D-156/03 / f) / g) / Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 1/2003 / h) CODICES (English, Russian).

Keywords of the systematic thesaurus:

4.7.4.3 Institutions — Judicial bodies — Organisation
— Prosecutors / State counsel.

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

5.3.42 Fundamental Rights — Civil and political
rights — Right to self fulfilment.

Keywords of the alphabetical index:

Labour, dispute / Legal costs, employee, exemption /
Prosecutor, appeal.

Headnotes:

According to the Labour Code (Article 241),
employees are exempted from the payment of the
national duty in relation to the examination of labour
disputes. Levying the national duty on an appeal to
the bodies of the Procurator's Office, that is an appeal
by way of an application to review a judicial ruling on
a labour dispute, is contrary to the Labour Code and
the constitutionally guaranteed right of access to
courts for all (Article 40 of the Constitution).

Summary:

In a petition to the Constitutional Court, on the basis
of Article 40 of the Constitution, the officials of “Group
CTC”, a unitary enterprise, challenged the constitu-
tionality of the Pinsk City Council Decision no. 104 of
27 December 2001 “On the 2002 Budget of the City
of Pinsk” insofar that a part of it provided for the
imposition of local charges on users of the infrastruc-
ture of the city.

The Court examined the provisions dealing with the
enforcement of the payment of the national duty
against persons appealing to the bodies of the
Procurator's Office by way of an application to review
a judicial ruling on a labour dispute.

The Constitutional Court found that, notwithstanding
the requirement of the Labour Code of the Republic
of Belarus that employees be exempted from
payments of legal costs during the examination of
labour disputes, no relevant addenda had been made
to the Law “On the national duty” and that Law had
not been brought into line with the Labour Code.

The Court recalled that according to Article 40 of the
Constitution, everyone has the right to address
personal or collective appeals to state bodies. State
bodies as well as their officials must examine any
appeal and furnish a reply on the merits within the
period specified by law. Any refusal to examine an
appeal must be justified in writing.
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The Constitutional Court came to the conclusion that
legislation in force on the national duty contradicted
other legislation and was, therefore, in need of
improvement for the purpose of ensuring better
protection of the rights of citizens and the interests of
the State. The Constitutional Court deemed that the
issue on payment of the national duty on labour
disputes under appeal (to a court of law or the
Prosecutor's Office) should be regulated in the same
way in legislation, taking into account the provisions
of the Labour Code laying down the exemption of
employees from payment of legal costs while labour
disputes are being examined.

In that connection, the Court invited the National
Assembly of the Republic of Belarus to make the
necessary amendments and addenda to the Law “On
the national duty”, as well as to other legislation in
order to eliminate any contradictions and lacunas.

Languages:

Belarusian, Russian, English (translation by the
Court).

Identification: BLR-2003-B-003

a) Belarus / b) Constitutional Court / c¢) / d)
26.05.2003 / €) J-157/03 / f) / g) Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 2/2003 / h) CODICES (Russian, English).

Keywords of the systematic thesaurus:

2.1.1.1.1 Sources of Constitutional Law -
Categories — Written rules — National rules —
Constitution.

2.1.1.4.7 Sources of Constitutional Law -
Categories — Written rules — International instruments
— International Covenant on Economic, Social and
Cultural Rights of 1966.

5.4.19 Fundamental Rights — Economic, social and
cultural rights — Right to health.

Keywords of the alphabetical index:

Health care, private / State, social guarantee / Health,
medical aid, free.

Headnotes:

According to the Constitution and the legislation in
force, State health-care establishments may provide
private health care, where such care is provided in
addition to the free medical care guaranteed by the
State.

Summary:

On 3 December 2002 the Constitutional Court
initiated the proceedings in the case on the basis of a
proposal by the House of Representatives of the
National Assembly.

On 3 March 2003 the Court granted a motion brought
by the Council of Ministers, a party to the proceed-
ings, to stay the proceedings because further study of
the materials and the facts of the case was needed
and because the issue had been scheduled for
consideration in a session of Presidium of the Council
of Ministers concerning medical care and paid
services, including private health care.

The Constitutional Court emphasised that Govern-
ment Resolution no.556 of 25 Aprii 2003 had
approved a new provision concerning the provision of
private health care by State public health establish-
ments and introduced a new List of private health-
care services provided by the State public health
establishments. The same Government Resolution
had also repealed Resolution no. 566 of 27 August
1996 and Resolution no. 871 of 28 June 2002, both of
which were subjects of a proposal of constitutional
review. In that connection, those proceedings were
terminated under the Law “On the Constitutional
Court of the Republic of Belarus” and the Rules of
Procedure of the Constitutional Court.

At the same time, the Constitutional Court took the
following into consideration. First of all, the new List
of private health-care services provided by State
public health establishments almost halved (in
comparison with the previous List) the number of
private health-care services. Moreover, private
health-care services are provided in addition to the
free medical care guaranteed by the State. They are
provided at the request of a citizen on the basis of a
written agreement for the provision of private health-
care services.

Article 5 of the Law “On public health” had been the
subject of constitutional review and found to be in line
with the Constitution. At the same time, it had been
noted that some of the terms and concepts, as well
as the interpretation and application, of the Law in
guestion were in need of clarification.
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The Constitutional Court ruled in its Judgment that
the Council of Ministers should secure the enforce-
ment of the Laws “On public health” and “On State
minimal social standards” in order to allow the
citizens to exercise more fully the constitutional right
to health protection.

Languages:

Belarusian, Russian, English (translation by the
Court).

Identification: BLR-2003-B-004

a) Belarus / b) Constitutional Court / c¢) / d)
06.06.2003 / e) D-159/03 / f) / g) Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 2/2003 / h) CODICES (Russian, English).

Keywords of the systematic thesaurus:

4.8.3 Institutions — Federalism, regionalism and
local self-government — Municipalities.

Keywords of the alphabetical index:

Transport, public, ticket, sale / Driver, ticket, selling /
Traffic, safety.

Headnotes:

Legal acts regulating the activities of public bus
transport must provide for both the obligation of the
carrier to secure the sale of tickets prior to and during
the trip on city public transport and the obligation of a
passenger to have a ticket during a regular trip. The
guestion of the organisation of ticket sales is vested
with local councils of deputies, which may carry out
that task together with public bus transport carriers or
operators.

Summary:

The Constitutional Court Decision no. 159 of 6 June
2003 examined the constitutionality of the Minsk City
Executive Committee Decision no. 399 of 22 June
1995 “on measures to increase the revenue and
reduce the losses from the operation of city public
transport and local buses” regulating the legal

relations concerning the sale of tickets by the drivers
of city buses while transporting passengers.

The Constitutional Court found that the Minsk City
Executive Committee had adopted Decision no. 399
of 22June 1995 acting within its competence
according to the laws of the Republic of Belarus.

In examining the case, it was found that sub-item 1.1
of the above-mentioned Minsk City Executive
Committee Decision ordered the city enterprise
“Minskpassagirautotrans” and the association
“Minskgorelectrotrans” to secure from 1 July 1995
onwards the sale of one-way tickets by drivers of city
buses during stops at bus-stations without endanger-
ing the safety of traffic and passenger transport, and
while keeping to bus schedules.

Having examined all the abovementioned circum-
stances, the Constitutional Court found that the
practice of drivers selling tickets on city bus routes
with heavy traffic and a large number of passengers
could endanger road traffic safety. In spite of the fact
that the drivers might sell tickets only at bus stops
and stations, the extra delay might incite them to
exceed the speed limit in order to keep to bus
schedules or to sell tickets while driving: those factors
increased the risk of road accidents.

At the same time, the Court ordered the Minsk City
Executive Committee firstly, to examine the issue of
releasing the drivers from the obligation to sell tickets
on routes with heavy traffic and a large number of
passengers, and secondly, to examine the issue of
broadening the network of ticket sales to include retail
traders (as had been done previously) or other forms
that would be reasonable for both carriers and
passengers.

Languages:

Belarusian, Russian, English (translation by the
Court).

Identification: BLR-2003-B-005

a) Belarus / b) Constitutional Court / c¢) / d)
21.10.2003 / e) D-160/03 / f) / g) Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 4/2003 / h) CODICES (Russian, English).
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Keywords of the systematic thesaurus:

3.9 General Principles — Rule of law.

5.1.1.4.3 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Prisoners.
5.2.2 Fundamental Rights — Equality — Criteria of
distinction.

5.3.37.1 Fundamental Rights — Civil and political
rights — Non-retrospective effect of law — Criminal
law.

Keywords of the alphabetical index:

Criminal law / Judgment, revision, conditions /
Penalty, mitigation, right.

Headnotes:

Where a rule of material law is altered, a case shall
be subject to revision from a procedural point of view.

Restricting the application of the retroactivity rule to a
certain category of judgments only is contrary to the
Constitution. The restrictions in the application of the
given law also violate the principles of fairness and
constitutional legality when inflicting a punishment on
guilty persons. This also violates the principle of
equality of all before the law guaranteed by Article 22
of the Constitution.

Summary:

The case was examined by the Constitutional Court
in response to an appeal by prisoners concerning the
non-application of the rule of retroactivity of criminal
law with respect to prisoners.

Within the process of improving the criminal
legislation of Belarus, many of its norms are subject
to alterations mitigating liability, in conformity with
Article 9.2 of the Criminal Code. According to this
article, the criminal law shall contain more soft
criminal law, decriminalising certain acts, mitigating
punishment or otherwise improving the position of a
person who has committed a crime. The sentences
passed by the courts of law shall be subject to
revision.

In 2003, the sanction stipulated by Article 209.4 of the
Criminal Code for an act of fraud committed by an
organized group or of a particularly high amount was
reduced twice. Both, the maximum and the minimum
terms of imprisonment were also reduced. The initial
wording of the article in question fixed the term of
imprisonment from 7 to 15years. The Law of
4 January 2003 reduced those limits to 5 and
13 years. The Law of 22 July 2003 reduced them

again, and the act of fraud is now punishable by
imprisonment for a term of 3 to 10years. The
sentences with respect to persons sentenced for the
crime in question shall be subject to revision only if
the penalty prescribed exceeds the maximum term
fixed by the new law. There will be no revision of
sentences in all other instances.

Due to the absence in the Criminal Code of a
definition of the law making an act not criminal, as
well as the contradictory nature of the provisions of
the laws stipulating the procedure for the revision of
sentences on the basis of the rule of retrospective
effect, such rule cannot be fully realised in practice. In
particular, there is no revision of sentences where
new laws reduce the minimum penalty or where the
relevant articles of the Criminal Code prescribe
alternative, less severe penalties sentencing.

The Constitutional Court emphasised that provisions
of Article 9.2 of the Criminal Code, Article 16 of the
Law of 18 July 2000 on enforcing the Criminal Code
and Article 4.2 of the Law of 22 July 2003 on making
addenda and alterations to the Criminal Code and the
Code of Criminal Procedure as regards the retrospec-
tive effect of laws, which otherwise improve the
position of persons who have committed crimes, also
apply the rule in the above instances.

In order to secure the constitutional principle of
equality of all before the law and give real retroactive
effect to the law mitigating liability of citizens, the
National Assembly has been invited to give an official
interpretation of the relevant norms of the given laws.

Languages:

Belarusian, Russian, English (translation by the
Court).

Identification: BLR-2003-B-006

a) Belarus / b) Constitutional Court / c¢) / d)
03.11.2003 / e) D-161/03 / f) / g) Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 4/2003 / h) CODICES (Russian, English).
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Keywords of the systematic thesaurus:

5.3.13.1.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Scope — Criminal proceedings.

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

5.3.13.22 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Presumption of innocence.

Keywords of the alphabetical index:

Accused, guarantees / Proceedings, criminal,
termination / Investigation, criminal, termination /
Appeal, time-limit.

Headnotes:

Absence of the right to appeal against the ruling on
termination of preliminary investigation due to the
expiry of limitation periods violates the fundamental
rights, such as access to court, guaranteed by the
Constitution.

Summary:

The present decision was adopted by the Constitu-
tional Court concerning Article 140.1 of the Code of
Criminal Procedure as worded in the Law of
4 January 2003, which specified that complaints
against decisions regarding a refusal to bring a
criminal case, termination of preliminary investigation
of a criminal case or criminal prosecution may be
lodged within certain limitation periods and shall
restrict the right of citizens to judicial protection in
instances where investigation of the criminal case has
been terminated as a result of expiration of those
limitation periods.

Having studied the legislation on criminal procedure
with regard to determination of the time-limits in the
criminal process, the Constitutional Court held that
such legislation is in conformity with Article 60 of the
Constitution, which guarantees the right to judicial
protection within the time-limits specified by law.

According to Article 29.3 of the Code of Criminal
Procedure, a criminal case may be terminated where
the time-limit has expired only with the consent of the
accused. Such consent is to be indicated in the
relevant ruling. However, when they give their
consent, accused persons often do not realize the
legal consequences of termination of criminal
prosecution under those circumstances. They may be
subject to other liability, since termination of criminal

proceedings on this specific ground does not
presume a person to be innocent. The Constitutional
Court considered that it was necessary to explain to
accused persons the legal nature of termination of
criminal proceedings where time-limits have expired,;
the obligation to give those explanations should be
enshrined directly in the law.

The Constitutional Court also paid attention to the fact
that after criminal proceedings have been terminated
due to expiry of the time-limits for criminal prosecu-
tion, the accused may not appeal to the court,
because those terms expire as a rule before the
ruling on termination of the proceedings on the case
has been delivered, when he or she has no time to
lodge the complaint, the necessity of which may
become apparent due to other issues contained in the
relevant ruling. Accordingly, for such instances it is
advisable to set in the law a reasonable term during
which he or she has the possibility to appeal to a
court of law.

The Constitutional Court proposed that the National
Assembly should settle these issues through
legislation.

Languages:

Belarusian, Russian, English (translation by the
Court).

Identification: BLR-2003-B-007

a) Belarus / b) Constitutional Court / c¢) / d)
12.11.2003 / e) D-163/03 / f) / g) Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 4/2003 / h) CODICES (Russian, English).

Keywords of the systematic thesaurus:

5.2.1.1 Fundamental Rights — Equality — Scope of
application — Public burdens.

5.2.2 Fundamental Rights — Equality — Criteria of
distinction.

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

5.3.41 Fundamental Rights — Civil and political
rights — Rights in respect of taxation.
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Keywords of the alphabetical index:

Cassation, proceeding / Appeal, to Procurator / Tax,
national, exemption / Alimony, recovery.

Headnotes:

According to the legislation in force persons
appealing to the judicial bodies with cassation and
supervisory complaints are exempted from payment
of the national duty, while those appealing with
supervisory and cassation complaints to the bodies of
the Procurator's Office should pay the national duty.
This contradicts the principles of accessibility to
justice, equality of citizens before the law and the
right of access to court.

Summary:

The present decision was adopted by the Constitu-
tional Court concerning legislative provisions on
payment of national duty for filing cassation and
supervision complaints against judicial rulings
regarding claims for alimony recovery.

The Constitutional Court held that under Article 4 of
the Law on national duty the petitioners in legal
proceedings for alimony shall be exempted from
payment of the national duty in judicial institutions.
According to Article 142.1 of the Code of Civil
Procedure the national duty shall be recovered from
the defendant in proportion to the satisfied portion of
proceedings. In practice petitioners are also
exempted from payment of the national duty while
filing cassation and supervision appeals against
judicial rulings under the given proceedings in the
higher judicial instances.

The Constitutional Court emphasized that this
privilege is not stipulated by the law where supervi-
sion complaints against judicial rulings in legal
proceedings on alimony recovery are filed with the
bodies of the Procurator's Office.

The Constitutional Court came to the conclusion that
there are differences in the application of the
legislation on the national duty by the courts of law
and by the bodies of the Procurator's Office which are
not stipulated by the legislation.

Due to that the House of Representatives of the
National Assembly has been invited to consider
making alterations and addenda into the Law on
national duty establishing equal conditions of
payment (or exemption from payment) of the national
duty regarding appeals against judicial rulings in legal

proceedings for alimony both to the higher judicial
instances and to the bodies of the Procurator's Office.

The Council of Ministers has been invited to set the
rates of the national duty recovered by the courts of
law from defendants on the basis of results of
examination of alimony proceedings and which shall
be paid for making cassation and supervision
complaints against judicial rulings to the higher
judicial instances and supervision complaints to the
bodies of the Procurator's Office. Before the National
Assembly considers making the specified alterations
and addenda on the grounds of Article 5 of the Law in
guestion to the Law on national duty it should look at
exempting petitioners in legal proceedings to obtain
alimony from payment of the national duty for filing
cassation and appeals against judicial rulings to the
higher judicial instances and for making supervision
complaints against judicial rulings to the bodies of the
Procurator's Office.

Languages:

Belarusian, Russian, English (translation by the
Court).

Identification: BLR-2003-B-008

a) Belarus / b) Constitutional Court / c¢) / d)
21.11.2003 / e) D-164/03 / f) / g) Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 4/2003 / h) CODICES (Russian, English).

Keywords of the systematic thesaurus:

5.2.2 Fundamental Rights — Equality — Criteria of
distinction.

5.3.41 Fundamental Rights — Civil and political
rights — Rights in respect of taxation.

Keywords of the alphabetical index:

Housing, dwelling house, flats / Housing, state
housing, co-operative / Tax, housing / Land, tax,
amount, calculation.
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Headnotes:

Payment of the land tax and payment of technical
maintenance depends on the legal status of living
accommodation.

For the purposes of securing protection of the rights
and legitimate interests of citizens who are living in
dwelling houses and building co-operatives, the
payment of services for technical maintenance of
dwelling houses and building co-operatives shall be
subject to normative regulation taking into account
the constitutional principle of social equity and the
provisions of the Law on payments for land.

Summary:

The present decision was adopted as a result of
collective and individual petitions to the Constitutional
Court concerning different conditions of payment of
the land tax and technical maintenance by citizens
who are owners of flats in dwelling houses and
building co-operatives and citizens who have privately
owned flats in the tenement-houses of the state
housing stock.

The Constitutional Court found that according to the
Law on payments for land (hereinafter “the Law”)
those who pay the land tax shall be legal and natural
persons who were granted plots of land for posses-
sion, use or ownership (Article 5).

Articles 30 and 31 of the Land Code (hereinafter “the
Code”) stipulate that the right to regular use, the right
to inheritable life-long possession and the right to
ownership of the plot of land must be certified by a
state act from which the right in question originates.
In certain instances, under a petition by the land-
owner or the land user, the relevant executive and
administrative body may give permission to use the
given plots of land before the delivery of the
document in question on the condition that the
borders of the plot of land are specified.

Land tax from the plots of land where the dwelling
houses of state housing stock are located, which are
in factual use of dwelling maintenance servicing
associations (hereinafter DMSA), shall be calculated
and paid in proportion to the site of building. DMSA
shall pay the land tax in accordance with Article 5 of
the Law.

The land tax for the plots of land where the houses of
housing and building co-operatives (HBC) are located
shall be paid by HBC.

According to the legislation in force DMSA shall pay
the land tax from the sums of payment made by the
tenants for technical servicing of the house where the
sum of this tax is included in its value.

The dwelling and building co-operative shall pay the
land tax from money from the members of the co-
operative.

At the same time, when technical services of the
houses of dwelling and building co-operatives are
rendered by DMSA, while making calculation for
technical servicing by them, there is no consideration
of the fact that dwelling and building co-operatives,
due to the Law, shall calculate and pay the land tax
independently. Therefore, the sums of the land tax to
be paid by DMSA are not included in the cost of
services concerning technical maintenance of the
houses of dwelling and building co-operatives and
that shall in fact increase the sum of the land tax
imposed on members of HBC.

Having studied the specific problem, the Constitu-
tional Court held that for the purposes of securing
protection of the rights and legitimate interests of
citizens living in dwelling houses and building co-
operatives the payment of the services of DMSA for
maintenance of dwelling houses and building co-
operatives shall be subject to normative regulation
taking into account the constitutional principle of
social equity and the provisions of the Law on
payments for land.

Accordingly, the Constitutional Court proposed that
the Council of Ministers should secure normative
regulation of the payment of the services of dwelling
maintenance and servicing associations on
maintenance of dwelling houses and building co-
operatives by excluding ungrounded difference
between citizens regarding payment of the land tax
and giving no allowance for increase of payments for
technical maintenance.

Languages:

Belarusian, Russian, English (translation by the
Court).
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Identification: BLR-2003-B-009

a) Belarus / b) Constitutional Court / c¢) / d)
01.12.2003 / e) D-165/03 / f) / g) Vesnik Kanstytuci-
jnaga Suda Respubliki Belarus (Official Digest),
no. 4/2003 / h) CODICES (Russian, English).

Keywords of the systematic thesaurus:

3.9 General Principles — Rule of law.

5.1.1.4.3 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Prisoners.
5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

5.3.41 Fundamental Rights — Civil and political
rights — Rights in respect of taxation.

Keywords of the alphabetical index:

Prisoner, appeal, fee / Tax, exemption, condition /
Prisoner, wage.

Headnotes:

The right of prisoners to be exempted from the
payment of the national duty for filing initial and
repeated supervision complaints due to their inability
to pay is not prohibited by the legislation. It contrib-
utes to the full realization of their right to appeal as
regards revision of their sentences.

Summary:

The decision was adopted following repeated
petitions from prisoners who have no means to pay
the national duty when filing supervision complaints.
The prisoners pointed to the fact that they are not in a
position to undertake paid work in prisons as one of
the reasons of their material inability to pay.

The Constitutional Court, having analysed the
legislation in force concerning fixing the national duty
when filing supervision complaints and exemption
from its payment in certain instances came to the
conclusion that the legislation in question shall not
deprive prisoners of the right to file the supervision
complaints. If they lack the material means to pay the
national duty in those instances they shall have the
right to appeal to the executive and administrative
bodies or to the courts of law with a request to be
exempted from paying the given duty. The practice
shows that in the majority of cases, their applications
are accepted. Such practice should be further
developed.

Languages:

Belarusian,
Court)

Russian,

English (translation by the







