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1. PRINCIPAL POWERS OF THE SPANISH CONSTITUTIONAL C OURT. TYPES OF
PROCEEDINGS

First of all, I will consider briefly the principgdowers of the Spanish Constitutional Court. An
organic law passed in 1979 regulates in detail fimgctioning and procedures of the
constitutional court (Ley Organica del Tribunal Gwicional, LOTC). The constitutional court
is defined as the supreme interpreter of the datista (Article 1 LOTC). It is independent from
all the other constitutional bodies and is subgedy to the Constitution and to its own organic
law (Article 1.1 LOTCY. The role of the court is to ensure that laws gmeernmental actions
conform to the Constitution. Therefore, it can ladsthat the court performs three main
functions: 1) to guarantee the supremacy of thetttation, 2) to adjudicate on the distribution
of powers between the national government and titerdmous Communities, or between the
Autonomous Communities themselves, and 3) to prdteciamental rights and freedoms of
individuals.

The constitutional court exercises jurisdictiors@veral fields, through a variety of proceedings.
The jurisdiction of the Constitutional Court is smit in Article 161 of the Constitution. It
consists of three different distinct subject areas:

! According to art. 159 (1) of the Constitution, #Benstitutional Court is composed of 12 magistratesit is
known there are two main system of judicial appoéntt, plus the most common which is a hybrid oftithe The
first is the direct appointment system, which does involve any voting procedure. The common lawteys
typically involve a rubber stamp appointment by thead of State or his representative pursuant binding
executive nomination (Canada, Ireland, all the 8iwevian supreme courts, France) the power of naimwim thus
being decisive. The second system is the elegisters, which tends towards greater democraticreay. This is
the case if Germany, Portugal, some Eastern Eunopeantries. The most obvious difference amongtigkec
systems is the variety of authorities which hawe tisk of proposing candidates for election: thesident, the
Upper House, a judicial council, political partieghe Parliament... The third system is the hybetilgen election
and direct appointment, which is the most commdnis Ts the system followed in Spain. As | have dhiel
Constitutional Court is composed of 12 magistrateach of the Senate and Congress of Deputies sélect
magistrates (each by a 3/5 majority) — 8; The Chiefcutive selects 2, The General Council of Jatieower
selects the final 2. The combination of direct apipoent system and the elective system has as jaatiob to
combine the guarantee of the independence of thet @om political influences (2 magistrates beppanted by
the Judicial Power) with the desire that the Cendures a democratic representation. Howeverlastisystem —
which is predominant in Spain: 8 magistrates beiegted by the 2 chambers of the Spanish parliamenteliant
on a political agreement, which may endager thiilgyaof the institution... When the Senate of ther@ress of
Deputies do have to designate their magistratestisare that the legally established periods shoat observed.
This danger is partially solved by the fact thatmbers of the Constitutional Court are appointedaf@eriod of 9
years. A partial change in memberships occurs e8egears, when one-third of the Court retires aeth n
appointments are made. Hew we have a mechanisrthdostability of the institution. The Constitutia@iso
establishes some eligibility requirements: canéslamust be lawyers of recognized competence, whedns that
they are required to have at least 15 years ofrixuee as magistrates or prosecutors, universitiegsors, public
officials, or lawyers” (Art. 159.2 CE). In briefedgal qualifications are required, but these qualifons are not
limited to a particular legal profession (judges,ihstance). That is, in my view, a good pointhie composition of
the Court. Let me now talk about one of its lackay provision is established in order to guararitee
representation of minority groups on the bench. a@an Belgium, Switzerland are requiring that listjai
differences among their countries should havelaatsh the composition of the Court. That's nat Bpanish case,
where the representation of catalan or basque itsois let to de facto observation of a not weritrule. This can
also be applied to the representation of womeremaurt. In this sense | can say you that antisisient only one
of the magistrates composing the Court is catalad,that there are only 2 women on the Court, détigeon being
the President. The President of the ConstitutiQaairt is formally appointed by the King upon theammendation
of the Court sitting in a plenary session. Thealr is made from among the members of the Cnt. Emilia
Casas, professor of Labour Law, has been electsident of the Court last week. ven though theidetretains
her prior status as a magistrate of the Courtpbeser is augmented somewhat by recognition of tie of quality
— remember the Court is composed by 12 magistratgish she may exercise to break deadlocks of thetGn a
plenary session.
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A) Abstract review of legislation

Determination of the constitutional validity of lavand regulations constitutes the court's most
definitive jurisdiction. The constitutional reviepower of the court extend to organic laws,
statutes setting up Autonomous Communities, orditaws of the whole state and of the
Autonomous Communities, and other normative actghef state with the power of law,
including legislative decrees and decree laws.

Abstract review of legislation takes place either:

- by challenge to the validity of laws: upon a direequest by a proper party, the
Constitutional Court in a plenary session may deckny law unconstitutional. The
parties with standing to bring the appeal of untr®nality are the President of the
Government, the public defender, 50 deputies, Batses. A direct action against the
constitutionality validity of a law cannot be brdnidpy an individual citizen. This is the
so called “appeal of unconstitutionalitye€urso de inconstitucionalidad

- or by means of preliminary reference form a judic@urt. The question is limited to a
legislative act (never a regulation) relevant waase pending before the court certifying
it. It may be brought before the court adopts alfdecision, after hearing the parties in
the judicial proceeding:(lestion de constitucionalidad

In both the direct and indirect proceedings, asieciof the Constitutional Court has the same
effect as an ordinary judicial decision. It haodiad the effect of invalidating the law. But its
retroactive effect is for all practical purposesited.

B) Conflicts of authority (Resolutions of conflictsbetween the State and the Autonomous
Communities or between the Autonomous Communitiehemselves).

With the Spanish Constitution of 1978, Europe gahiree new politically decentralized
constitutional regime. The formula chosen was hetfederal one, as is the case in Germany,
Switzerland, Austria, Belgium or the US, but rathe regional model already in practice in
Iltaly.

From the onset of the period in which the Constitutvas being drafted, the regional issue in
Spain presented itself as an extremely complex lgmbdue to the different degrees of
autonomous sentiment and aspirations in the div@psmish regions. Many of them, such as
Catalonia, Galicia, Valencia, the Balearic Islandshe Basque country had enjoyed a limited
experience with self-government during the Secoeg@uRlic (in the 30s.). In these regions,
nationalist parties were soon formed and captum@@jarity of the electorate. But in the rest of
Spain regional sentiment was hardly an issue.

The authors of the Constitution were forced to seo@among three formulas: a) Grant
autonomous regimes to the 2 or 3 regions were amtons sentiment was strongest, following
the precedent set by the Second Republic; b) Téndesolution which came to be known as
“coffee for everyone”, providing for the autonomfyall of the regions in Spain, each having
identical competencies and jurisdictions. These $atutions were rejected. C) The solution
adopted was defined as a “cheese platter’. The ti@dm would distinguish between
“nationalities” and “regions” and would allow eaglutonomous Community to draft its own
statute of autonomy “made to order”. Each regiomld/@ssume the powers and competences
which it deemed appropriate to each case, withetteeption of a package of competencies
which were reserved exclusively for the State. Tiwee regions with a history of self-
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government (Galicia, Catalonia and Basque coum&ggived more freedom to choose these
competences. As a result, between 1979 and 198&laf 17 Autonomous Communities were
constituted in Spain, each under different StatwksAutonomy, and each with its own
parliament with legislative powers and governmeith wxecutive powers.

Naturally, a problem which arises from this sitoatis how to coordinate the diverse parts of

this de-centralized regime, avoiding conflicts agds various constituents and guaranteeing a
minimum of unified policies in matters such as dete the monetary system, foreign policy, or

economic policy.

As is well known, to achieve this, different fedesaregionalist regimes have used through the
years and constitute a series of techniques aiiéation which may be grouped into three types:
a) techniques of subordination (the creation adréam degree of hierarchical dependence of the
territorial entities involved on the Central Staighich are only possible in a regime of reduced
autonomy, b) techniques of egalitarian coordinaftbrough a Federal chamber which includes
representatives from all regional entities ele&ider by the individual citizens — the US -, or
appointed by the governments of the regional estitr Germany), and c) jurisdictional
techniques. In Spain there is a total lack of hatviaal and egalitarian vias for distributing
powers between central and regional entities.

Thus, the constitutional court becomes the magirument to resolve conflicts between regions
and the central state: a) The appeals of uncotistitdity, which we have already considered; b)
The conflict of competencesdnflictos de competengia in this procedure, the organs of
government may challenge administrative actionsclwhihey believe infringe on their
jurisdiction: the central government may challeageinistrative actions of the regions, and the
regional governments may, likewise, question adstriaive acts of the State or of other
regions.

Both procedures have been used widely by both #érér&l Government and the Autonomous
Communities since the creation of the Constitutidbaurt. During the last year (2003), 21
conflicts of competence brought before the CoustaAmatter of comparison the Constitutional
Court of the FR of Germany has ruled in a total ®fcases involving conflict of competences
since its founding in 1953

C) Individual complaints relating to fundamental rights

One of the most important missions of the Consitatl court is the defense of fundamental

rights (the appeal of ampanm@curso de ampapolt is rather important to remark that according

to the law, the Constitutional Court does not proéa individual against an alleged violation of

all the fundamental rights recognized by the Spadsnstitution, but only against some of

them. These are basically political rights of @itig, such as freedom of expression or religion,
the right to dignity, legal representation, etc.

Any person may seek redress of their fundamerdgatsi national and foreigners, individuals
and companies and associations. Individual appcae granted the right to submit to the court
an infringement in a constitutionally guaranteeghtii Nevertheless these functions will be
exercised by the court only once remedies in tlignary courts should be exhausted. This
appeal for protection procedure¢urso de ampajdcas proved to be used more frequently than
was intended when the constitutional court waséskeed.
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D) Examination of the constitutionality of international treaties prior to their ratification
by the state

Concerning incorporation of international treatigs the Spanish legal order, it can be said that
Spain has a so-called monisticy system. Validlychated treaties, once officially published in
Spain, automatically form part of the internal legader (Article 96.1 CE). The Constitution
adds to this that the provisions of such validiywaode treaties might only be repealed,
amended or suspended in the manner provided imehges themselves or in accordance with
the general rules of international law.

In order to prevent a conflict between internaligding treaties and constitutional provisions,
Art. 95.1 CE provides that the ratification of tiea that contain provisions contrary to the
Constitution requires prior constitutional amendtnehhis is the context in which the
Constitution provides for the government, Congrassshe Senate to quest the constitutional
Court to declare whether or not such contradiatixsts (Article 95.2 CE).

The purpose of this procedure is to ensure certaigitand incontestability of treaties within
the legal order of the country. This procedure — with has to be seen as a mechanism that
prevents the ratification of unconstitutional treates — has only been used twice.

2. SPANISH CONSTITUTIONAL COURT'S ATTITUDE TOWARDS EU LAW

A) General doctrine: the correct application of EU law by national courts and
administrative bodies does not concern the Court

Having studied the principal powers of the Spa@simstitutional Court, it is time to consider

how EU law has been considered by the court. Inviay, two elements define the court’s

attitude towards EU law: 1) Article 93 CE — whictbtlzorises the conclusion of treaties by
which powers derived form the constitution shallMasted in an international organisation or
institution — is considered as a procedural ruleth2 court has considered that the correct
application of EU law by national courts and adsthative bodies does not concern itself,
whose jurisdiction deals only with the defenceh® Spanish Constitution. Let us study with
detail this general attitude. In order to do swilitbe useful to distinguish three points.

a) Initially, the Constitutional Court, with expseseference to the Judgement of the European
Court of Justice (ECIJosta/ENEL.of 15 July 1964, characterizes European Law aefiarate
legal system”, which is autonomous, comprising th@inal treaties (those creating the
European Community), and the acts adopted by thepEan institutions, the provisions of
which are binding on and are applicable in Spaidd@ment of the Constitutional Court 28/91
of 14 February 1991, FJ 4). Subsequently, the @otishal Court identifies the grounds for the
binding nature of European Law as lying in thefication of the Treaty of Accession of Spain
to the European Communities, and of the subse@meanhdments to the constitutional Treaties.
In effect, by ratifying these treaties, state seigity is expressed.

This initial approach has led the Constitutionau@do lay down a first statement which has
influenced its caselaw. Given that the procedureatceding to the said Treaties is set forth at
Article 93 of the Constitution, said article becanbe formal source of validity of the said
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Treaties; from this point of view, the ConstituiCourt has characterized the said article as a
merely procedural precept (Judgement of the Catistial Court 28/1991, FJ 4;
Statement 1/1992, FJ 4), specific for accessi@antteaty that attributes the exercise of sovereign
powers to an international Organization with nom@atapability, and the application of its
laws rests with the Spanish judicial bodies andiaidtnation.

b) The Constitution, furthermore, provides for medkms to ensure that the treaties that make
up primary European Law abide by and conform teritsciples and rules. These controls are in
the hands of the Constitutional Court, and as éndase of a prior appeal on the grounds of
constitutionality (Article 95.2 of the Constitutiprihey have been duly used, or their use has not
been ruled out (appeal for unconstitutionality sec28/1991; a question of constitutionality).

It is for this reason that an eventual conflictwesn primary European Law and Spanish Law
should not be beyond the control of the Constih#ioCourt, which is even empowered to

conduct a material examination into the contenswéh a contradiction. But these control

mechanisms refer exclusively to primary Europeaw,L#p the extent that, as is stated at
Article 96.1 of the Constitution, once the treatiest constitute the said primary European Law
have been validly subscribed and officially pul#gdhn Spain, they become part of the Spanish
legal system.

This particular approach (which derives from aditéenterpretation of the corresponding articles
of the Constitution and of the Organic Constitusilo@ourt Act) allows us to understand the
difficulties the Constitutional Court faces in deglwith secondary European Law, which given
that it is adopted by institutions and sources Wwhlo not pertain to Spanish Law, cannot be
checked against the Constitution for the purpodegxamining its validity, nor can the
Constitutional Court declare it to be invalid; tiken only be done by the European institutions
(ECJ), and in application of European Law.

¢) From the foregoing the Constitutional Court Haduced that the task of ensuring the proper
application of European Law by the public authestirests with the ECJ and ordinary
jurisdiction in a role which, in so far as Spandslurts are concerned, it has seen as merely a
problem of selecting the applicable rule for thesecan question. In order to reach this
conclusion, the Constitutional Court once agaiiesebn the provisions relating to the control of
international treaties. The said Judgement of ties@utional Court 28/1991 reflects well this
approach: “Article 96.1 of the Constitution doest rconfer on any international treaty
consideration beyond that of a norm which, in adaoce with the passive status the precept
confers on it, forms part of the internal legalteys, such that the supposed contradiction of the
treaties by laws or by other subsequent normatieeigions is not a question which affects the
constitutionality of the latter, and that thereforgght to be resolved by the Constitutional Court
(Judgement of the Constitutional Court 49/1988h1dgal groundin fine), but rather, as it is
purely a problem of selecting the applicable Lawthte specific case, the resolution thereof
corresponds to the judicial bodies in the caseg tiear. Thus, a possible breach of European
Law by subsequent national or regional laws orsrdiges not convert what is only a conflict of
sub-constitutional rules into constitutional litigen, and which ought to be resolved at the level
of ordinary jurisdiction” (FJ 5).

B) The case-law
It is thus understood that the Constitutional Ctas concluded that the proper guarantee for

the application of European Law by the public atties is excluded from constitutional
processes.
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a) Conflicts of authority

In 1986 Spain joined the European Community, aarmational organization for integration
which is attributed with the exercise of powersvdeg from the Constitution (Article 93 of the
Constitution). This initial assignment of powers feeen increased with time by way of either a
review of the constitutional treaties of the Euapeé&Communities, or the very actions of the
institutions of the European Union.

The impact of this process has had an effect omtkeenal distribution of powers between the
central State and the Autonomous Regions as estallin the Constitution, and inevitably the
Constitutional Court has not remained on the sidsli In general terms the Court has had to
address two questions: 1) has the distributioronsttutional and statutory powers been altered
as a direct consequence of the transfer of powelfset European institutions? and 2) does the
enforcement of European Law, for which the centrstitutions of the State are responsible at
an international level, allow the National Govermi® set up instruments in order to supervise
how the Autonomous Regions enforce European Lawhase matters falling within their
jurisdiction as defined in the Constitution andha Acts of Autonomy?

i) The constitutional order of competences and Elalv

The case law of the Constitutional Court on thst fijuestion is characterized by the repeated
statement that “the internal rules on the limitatiof powers are those which under all
circumstances must form the basis of the respenseriflicts of jurisdiction arising between the
State and the Autonomous Regions”, given that eeitire accession of Spain to the European
Community, nor the promulgation of European noralter the established hierarchy of powers
(Judgements of the Constitutional Court 252/19881991, 115/1991, FJ 1).

From the foregoing statement the ConstitutionalrCbas deduced that European Law cannot
be a criterion for resolving conflicts over juristibn that are brought before it as a result of the
approval of provisions adopted by State bodiesattapting domestic legislation to European
Law.

The foregoing does not mean, however, that the tatienal Court absolutely ignores
European Law; quite the contrary, the Court has hasiped the use of taking it into
consideration: only in this way — it has statedn the internal scheme of distribution of powers
be properly applied, which does not occur in a vat@Judgements of the Constitutional Court
13/1998, FJ 6, 128/1999, 38/2002). In this mankerppean Law acts as an interpretation
parameter for the distribution of powers laid downthe Constitution and the Acts of
Autonomy. An examination of European Law is eveoutiht to be compulsory in those cases
where the institution or the techniques over whieh dispute turns do not have a precedent in
internal Law, on account of their being newly-comd instruments, assimilated by us since the
advent of European Law (as is the case, for exampleroceedings for the assessment of
environmental impact).

FJ 7 of the Judgement of the Constitutional Co6/2d01 of 15 February neatly records the
caselaw that may be deduced from this evolutigarisprudence:

“Likewise, in what constitutes an uninterruptedeliof reasoning which was already
present in the Judgements of the ConstitutionalrtC2b2/1988 of 20 December, and
132/1989 of 18 July, we have said that in congtitiail proceedings European Law is not,
per se a canon or direct parameter for comparing or éxiagnthe acts and provisions of
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the public authorities. And, more specifically, ttHe the constitutional processes that
arise as a result of positive jurisdictional canfj it is not possible to adduce reasons for
the unconstitutionality of the acts or provisiorisen than those relating to the breach of
the constitutional and statutory rules on the ithstion of powers” (Judgement of the
Constitutional Court 122/1989 of 6 July, FJ 5). Héwer, this does not mean that this
Court cannot take European Law into consideratidrether in order to conclude that the
dispute is a question which “falls within the scageEuropean Law, and not within the
scope of the internal distribution of powers, thubjsct of the constitutional conflict”
(Judgement of the Constitutional Court 236/19912December, FJ 10), or “to properly
apply ... the internal scheme of distribution ofvees” (Judgement of the Constitutional
Court 128/1999, FJ 9), by way of a more preciserdahation of the power in question,
which should be carried out bearing in mind theureabf the subject of the dispute over
powers (Judgement of the Constitutional Court 1B816f 22 January, FJ 4)".

i) The execution of EU law by the Authomous Commuities

Having established that the jurisdictional bountithe State and of the Autonomous Regions
are not altered as a result of the European Lawezion, the question arises as to the
enforcement of European Law.

The Constitutional Court has clearly stated thia¢ ‘nforcement of European Law corresponds
to whoever has material jurisdiction, accordinght® rules of internal law, given that a specific
jurisdiction for the enforcement of European Laweslonot exist” (Judgement of the
Constitutional Court 236/1991 of 12 December FJT8)s statement has been made with the
aim of setting a limit on the action of the Statkick, on the grounds of the principle of the
exclusive jurisdiction of the State in internatibredations, has sought on occasions to extend its
powers to all activities involving the developmegnforcement, or application of international
Conventions and Treaties, and in particular, toseary European Law.

In effect, the State Legal Department has alleged namerous occasions that the
international obligations undertaken by Spain padicular matter postulate an interpretation
in favour of the State for the powers to carry tha tasks to which European Law refers. In
doing this it has relied on the exclusive jurisdiotof the State in international relations
(Article 149.1.3 of the Constitution).

The Court, however, has repeatedly and vehemegjdlgted this position. And in this regard, it
has stated: “with regard to international relatjaieged as a heading alongside health in order
to strengthen the State’s jurisdiction over enforest, the guarantee of the performance of the
State’s obligations does not entail that it ougHte the State Administration that should directly
carry out the task of controlling and inspecting tistribution and administration of these
products. Compliance with the said obligationsnsuged by the rules themselves and the co-
ordination of the national health service and lagjen on medicines which corresponds
exclusively to the State, but this in no way adtte distribution of executive powers between
the State and the Autonomous Regions, which natwailld not be taken into account by pre-
constitutional legislation”. Or that responsibiliiyr ensuring proper enforcement of European
Law “does not allow the Government of the Natiorexercise enforcement jurisdiction which,
as has been said, ought to correspond to whoeyegdson of the subject-matter, it has been
attributed to” (Judgement of the Constitutional €d&/2001 of 15 February 2001 FJ 7).

The Court, as has been stated, has shown a centaiont of firmness when establishing this
limit given that, if it did not exist, “a notableid in the area of the powers that the Constitution
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and the Acts of Autonomy attribute to the AutonosioRegions” (Judgements of the
Constitutional Court 79/1992, FJ 1; 54/1990, F&@)Id arise, on account of the progressive
expansion of the material scope for the interventibthe European Community. This position,
which was already present in the early Judgementhef Constitutional Court 125/1984,
constitutes an uninterrupted line of reasoninge ‘dtatement of the exterior dimension of a case
cannot be used to carry out an expansive intetfmetaf Article 149.1.3 of the Spanish
Constitution resulting in the State subsuming glicison for all measures featuring a certain
exterior dimension, no matter how remote, given ifithis were the case it would result in a re-
organization of the constitutional order itself foe distribution of powers between the State and
the Autonomous Regions (Judgements of the ConstialtCourt 153/1989, 54/1990, 76/1991,
80/1993, 100/1991).

Article 93in fine of the Constitution (“The Lower House of Parliahenthe Government, as
the case may be, shall guarantee enforcement st tlreaties and with the resolutions
emanating from the international or supra-natimrghnizations to which the assignment has
been made”) would likewise not justify an expansudrState powers. As has already been
stated, the Court considers that “a specific juctsah for the enforcement of European Law
does not exist”.

Consideration of Article 93 of the Constitution,wever, has led the Court to acknowledge
that it is necessary to provide the Government whi necessary instruments in order to
perform the guarantee function attributed to it thys article (Judgements of the
Constitutional Court 252/1988, FJ 2; 79/1992, FAahjl for this purpose to acknowledge that
it is constitutional to establish certain instrurseto guarantee enforcement of European
norms by the Autonomous Regions (to attribute 8iade body or organization the resolution
of applications for agricultural and livestock-fang aid as assigned by the EEC to the
Kingdom of Spain, following unified selection thefethe duty on the Autonomous Region
to offer the State Administration, with such detaild within the time limit as set by the
latter, such information as it may be requestesufaply; etc.).

The acknowledgement of this possibility has beetorpanied by important caveats. In

effect, the Court has taken care to distinguishwbeth an enforcement guarantee and
enforcement itself (Judgement of the Constitutic@alrt 80/1993, FJ 3), has recalled that
the provision of Article 93 of the Constitution doeot of itself amount to autonomous
jurisdictional entitlement in favour of the Stabeit rather it may only be so by way of a link
with the State’s jurisdiction in international riétas (Judgement of the Constitutional Court
79/1992, FJ 1), and has invoked the general dutpioperate that must necessarily govern
the relations between the State and the AutonomBegions (Judgement of the

Constitutional Court 80/1993, FJ 3); which dutyctwoperate takes the fornmter alia, of

the need to ensure action is co-ordinated andethet one keeps the other informed.

b) Individual complaints relating to fundamental rights

But this exclusion has also been set forth wittarédo appeals for mercy, which has given rise
to an erratic caselaw and which has resulted iendelessness for private individuals in the
event of incorrect or arbitrary application of Epean Law on the part of national judges. As is
well known, the Constitutional Court has repeatesigted that the acts of the European
institutions may not be appealed through an agpeatercy.
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The first occasion this occurred was the Judgemktite Constitutional Court 64/1991 of 22
March. The origin of this Judgement is to be foundthe appeal for mercy filed by the
Asociacion Profesional de Empresarios de Pesca @darios (APESCO)against the
Resolution by the General Fishing Secretariat oABgust 1986, which approved the project
for the periodical listing of vessels authorizedfigh in the fishing areas of the North-East
Atlantic Fisheries Commission for September 198@, against the Judgements of the National
Chamber of 29 July 1987 and of the Fifth ChambethefSupreme Court of 11 March 1988,
which uphold the said project. In the appeal foranpehe said judicial decisions were accused
of infringing the principle of equality (Article 1df the Constitution) as well as a breach of due
process which the appellants are entitled to (lri@el.1 of the Constitution). The accusation of
discrimination — which it is now pertinent to focaa — was not formulated in autonomous
manner, given that the accusation levelled atutieipl decisions was simply the confirmation
of the originating inequality created by the Ordei2 June 1981 and by the act of enforcement
that was being challenged. The response of thetiidimal Court consisted in stating that “it
is not for the Constitutional Court to monitor tbempliance of the activities of the national
public authorities with European Law. This monigrifalls within the powers of the bodies of
ordinary jurisdiction, in so far as they are respble for applying European Law, and where
pertinent the European Court of Justice througltgedings concerning failure by Member
States (Article 170 of the TEEC). The task of emguthe proper application of European Law
by the national public authorities is thereforeuasjion of sub-constitutional nature and thus is
excluded from the scope of proceedings for mercyd &mom the other constitutional
proceedings” [FJ 4].

In its reasons for the decision, the Constitutiddalirt once again made sole reference, as it
did in the Judgement of the Constitutional Courtl281, to the Treaty of accession and
examined it in the light of the constitutional pigiens relating to international treaties, in
this case Article 10.2 of the Constitution. Furthere, the Constitutional Court based its
decision on the previous Judgement of the Contitat Court 28/1991, extending that
which it had (correctly) held in the case of an egipfor unconstitutionality to all
constitutional proceedings.

This generalization of its doctrine of “non-relegahwith regard to secondary European Law
was definitively laid down in the Judgement of enstitutional Court 111/93 of 25 March.
The claim for mercy was on this occasion filed by Mhgel Gonzalo Gonzalo, a member of the
self-styledAsociacion Profesional de Gestores Intermediarin®eomociones de Edificaciones
(G.I.LP.E.) The plaintiff had worked as a professional res#e broker, without holding the
official Estate-Agent qualification, when, as aulesf a complaint filed by the Official College
of Estate Agents of Alicante, he was convictedhgy@riminal Court no. 6 of the said city on a
charge of impersonation pursuant to Article 32X.fhe Penal Code. Counsel for the appellant
argued that the Judgements being appealed infrihgeedght to due process as enshrined at
Article 24.1 of the Spanish Constitution, on theugrds that both the first-instance court and the
appeal court had refused to refer to the Europeamt@©f Justice, pursuant to the provisions of
Article 177 TEEC, a pre-trial question with regaxl the compatibility of Royal Decree
1,464/1988 of 2 December, which grants exclusivityhe real-estate sector to Estate Agents
and to Real-Estate Administrators, with the pransi of Article 3 of Council Directive
67/43/EEC of 12 January, concerning the attainmoéfreedom of establishment and freedom
to provide services in respect of activities of-sehployed persons concerned with matters of
real estate.
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In its reply the Constitutional Court held that #iéeged infringement of Article 24.1 of the
Constitution had not taken place in so far as tligd held, in a reasoned decision, that there
was no doubt as to the interpretation that oughietplaced on Directive 67/43 EEC, nor as to
its non-applicability with regard to the facts sutved for judicial decision in the case (FJ 2).
And in line with the caselaw established in its tm@vious judgements, it added to this
statement, indicating that “Article 177 TEEC, aélddoy the appellant, belongs to the realm of
European Law and does not of itself constituterecaf constitutionality” (FJ 2).

Thus, the Constitutional Court has tackled the disptes arising as a result of the
application of secondary European Law on the basi®f the constitutional provisions
relating to constitutional control of treaties; provisions which have led it to consider
European Law as the content of an international traty and to apply the reasoning for the
constitutional control of an international treaty to secondary European Law as well.
Furthermore, it has extended this interpretation to all constitutional appeals, thereby
endowing it with general scope which, when applietb appeals for mercy, has resulted in
the Constitutional Court stating that it does not £el bound to intervene, whether mercy is
being sought for the infringement of a fundamentakight caused by an act of the public
authorities which is thought to be contrary to Eurgpean Law, or where the infringement of
fundamental rights is as a result of the Spanish pgicial bodies not filing a pre-trial

guestion.

3. CHANGING THE ATTITUDE?

In 2004 the Court has passed two important resolutns dealing with EU Law. These
resolutions are Judgement 58/2004, of 19 April 20nd Declaration of 13 December 2004.
In both cases the Court has introduced significanthanges in the most characteristics
issues of its jurisprudential doctrine.

A) Declaration of 13 December 2004

The pronouncement on the Treaty establishing thedean Constitution was to become the
second declaration of the Tribunal Constitutionadier Article 95 of the ConstitutibnThis
declaration introduces a significant change, amraireg of the traditional characterisation of 93
of the Constitution as a procedural rule. As stégdhe Court in its legal grounds No. 2, this
characterisation should be considered within aHiwiprecise co-ordinates”, in relation to which
it ought to be interpreted, and which under angurirstances are different from the framework
within which the Court must now place itself.

This is determined by the question posed by thee@wrent, which asked the Court to rule on
the sufficiency of Article 93 of the Constitution order to determine the channel for the
integration of the Treaty into national law. Franistperspective — the Court held — Article 93
has “a substantive or material dimension which khoat be ignored”:

“Article 93 of the Constitution is without a douétbasic constitutional ground for
the integration of other legal systems into our planway of the assignment of the
exercise of powers deriving from the Constitutiamich legal systems must co-

2 Being the first, declaration 1/1992 concerning1882 Maatricht Treaty.
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exist with the national legal system, to the extiat they are autonomous legal
systems at source. In metaphorical terms, it céngldsaid that Article 93 of the

Constitution operates as a hinge through whichctirestitution itself allows entry

into our constitutional system to other legal systeby way of the assignment of
the exercise of powers” (FJ 2).

By making this statement, the Constitutional Casrreicknowledging for the first time that
“attribution of the exercise of powers creates mugee material constitutional category, supra-
national integration”, thereby coming closer to tbaselaw view on this subject. More
importantly, the Constitutional Court deduces ¢erteonsequences from this view of the
precept. The first, in line with what was statedDeclaration 1/1992, on the European Union
Treaty, consists in stating that Article 93 of enstitution “does not include a review channel
equivalent to the procedures for constitutionabmaf regulated at Title X of the Constitution”;
the second, which brings it closer to the theorgwar up by the Iltalian and German
Constitutional Courts, consists in acknowledgingt tirticle 93 of the Constitution itself
imposes on the operation for the assignment oexeecise of powers to the European Union
and on the resulting integration of European Late iour own law as allowed thereby has
material limits — “inevitable for the sovereign pens of the State, acceptable only to the extent
European Law is compatible with the fundamentailgyples of the social and democratic rule
of law as established by the national Constitutierwhich are not specifically provided for in
this constitutional precept but which are specibgdhe Court:

“respect for the sovereignty of the State, for basic constitutional structures, and
for the system of fundamental values and principleshrined in our Constitution,

where the fundamental rights acquire their own guttve nature (Article 10.1 of

the Constitution)” (FJ 2).

By way of a third consequence, the Constitutior@it€deems itself to have the authority, as a
last resort and by way of the relevant constitatiggrocedures, “to tackle the problems arising
(...) in the highly unlikely event that the subsegjucourse of European Law should lead it to
become irreconcilable with the Spanish Constittit{&d 4).

B) Judgement 58/2004, of 19 April 2004

The second decision of the Constitutional coutheéoconsidered is Judgement 58/2004, of 19
April 2004.

Therecurso de ampararose due to a plea lodged before the tax au#®iit Barcelona, in
which the claimant contested the amount of thetagambling established in State Act 5/1990,
and the regional surcharge established by Catalein 2A1987, as well as the increases
estabilshed by the succesive budgetary laws, iticpkar that referring to the 1995 financial
year. This plea was rejected, whereafter the claimmeought an action before the High Court of
Justice of Catalonia, which was partly succesful.

With regard to State Act 5/1990, the Constituticdbalrt had declared the additional tax burden
established in Article 38.2.2 for the year 199Méounconstitutional, due to a violation of the
constitutional principle of legal certainty (Judgemh 173/1996). The High Court of Justice of
Catalonia held that the tax increases set out éyctimsecutive budgetary laws should also be
deemed additional tax burdens, and, on its ownoaitiftand without requesting a ruling on the
subject from the Constitutional Court, proceedeexiend the declaration of unconstitutionality
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for the additional tax burden stipulated for 1980the increases established by successive
budgetary laws. Consequently, in relation to tlanthnt's petitum, the High Court ordered the
refund of amounts related to the tax increasenbuthe tax itself in totum.

As for the regional surcharge over the national ¢akich had been explictly declared
constitutional by Judgement 296/1994 of the Cansgiital Court), the High Court ordered a
total refund of the same on the grounds that thiema tax (on which the regional surcharge
was based) was contrary to EU law, namely Artideo8the Sixth Council Directive on the
harmonisation of the laws of the Member Statesingj@o turnover taxes.

The regional Government of Catalonia lodgae@irso de amparagainst this decision on the
grounds that “it does not solve the problegsasundum legenas it does not observe the system
of sources of law. Thus, this is not a decisiorejyubased on the Law, but, on the contrary, is
rather based on an inconsistent, erroneous, agbarad unreasonable statement, as it fails to
apply either Atc State 5/1990 and the Catalan A®Q&7.

The Court agreed with the regional Government ofalBaia’s position and consequently
recognised the violation by the High Court of &estof Catalonia of Article 24.1 of the
Constitution, which sets up the guarantees thaiestize content of the due process. The Court
found that: “the system of sources of law has kdisregarded, both due to the fact that the
judicial body failed to request a preliminary rgjion constitutionality as laid down in Article
163 of the Constitution, which was the only avepen to the same to set aside the rule
applicable to the case in question, as well assttwial disregard for the effectiveness of a legal
rule with force of Law. Such disregard has causeidlation of one of the guarantees that shape
the content of due process”.

Moreover the Constitutional Court considered:

“‘when the Administrative Chamber of the High Cowt Justice of Catalonia,
independently to all other judicial doctrine on thatter, observes a contradiction between
national and European law, it is, in the first plagiving rise to doubts as to the
implementation of Community law, doubts that urtilat moment did not exist.
Consequently, the judicial body — even having esggd no doubts as to the
incompatibility between the domestic and the Euaop@rovisions -, given that it
precisely came to assume a contradiction which thergudicial body had observed,
should have requested, in accordance with theideatf the European Court of Justice,
the preliminary ruling laid down in Article 234 tife Treaty of the European Community,
submitting to the consideration of the Court of €mbourg the reasons or motives
according to which it believed that national lawghtibe incompatible with Community
law, living aside any established interpretativieeda.

It should be taken into account, for these reastrad, the existence or inexistence of
doubt — in the context at hand — cannot be undtstoterms of the judge’s subjective
opinion on a given interpretation of Community ldwit in terms of an objective, clear
and conclusive inexistence of any doubt in its igppbn. Thus, what is relevant here is
not the inexistence of reasonable doubt, but teeistence of any doubt at all. Thus, the
criteria applied by the Supreme Court, as well gsthe other judicial bodies that
concurred in finding that the incompatibility digtnexist, should have raised sufficient
doubts (in whoever might have understood othentizsgequest the preliminary ruling
laid down in Article 234 EC before disapplying temestic law due to its supossed
contradiction with EU law. It should be highlighted this respect, that the existence of a
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prior ruling by the Court of Justice does not regea judicial body from the need to
request a new EC preliminary ruling when it useerpretative criteria in a manner that
leads to a conclusion different from that expressethe other judicial bodies”.

As a result, the Court pointed out that:

The decision not to apply domestic law on the gdsuthat is supposedly incompatible
with Community law without previously requestingg threliminary ruling laid down in
Article 234 of the Treaty establishing the Europ&mmunity, adopted by a judicial
body whose ruling is not subject to ordinary apjea regarding an issue in which the
judicial body itself differs from all applicable ti@nal judicial doctrine — constructed on
the grounds of criteria held by the European Coldustice in several rulings -, implies
a violation of the guarantees that constitue theegtacess (legal ground No. 10).

The judgement contains four outstanding elements:

1) it grants mercy against a judicial infringement itnenediate cause of which is a breach
of Article 234 TEU. “It is true — it adds — that mg is not granted on the grounds that
Article 234 TEU is not complied with (this would leguivalent to granting European
Law “constitutional status”), but likewise it shduhot be denied that to grant it on the
grounds that it is said breach that gives riséaéoinfringement of the fundamental right
protected by appeals for mercy, is tantamount ko@eledging, at least in practice, that
European Law (in this case the duty to file thetped question ex 234 TEU) may be of
constitutional relevance;

2) it has added the duty to refer the pre-trial qoesto the ECJ to the content of the
constitutionally-declared right to due processZa.the Constitution), which therefore
makes it capable of being protected by an appeahéocy;

3) it has chosen in a clear and unequivocal way toycant an overall examination of
judicial reasoning, examining whether or not theiglen not to refer the pre-trial
question is in accordance with the law or if it kegal grounds;

4) this examination of the requirement for reasoniag Ibeen based on objective criteria to
the extent that in order to assess whether orheojuidge was in a situation of having a
reasonable doubt which required him to refer tleetpal question to the ECJ, this has
been carried out in acceptance of the caselaw efE6J in the matter of pre-trial
guestions.

4. FINAL REMARKS

The importance of the two decisions of the Cortstiial Court examined for the purposes of
allowing judicial policy to be structured such thiabllows an examination of the process of
European legal integration is important: by wayDacision 1/2004 the Constitutional Court
states that certain provisions of the Spanish @ateh lay down limits on the attribution of
powers to the European Union and that such lireitsn when implicit, make up the content of
Article 93, and it has authority, as a last resotl by way of the relevant constitutional
procedures, “to tackle the problems arising (n.)the highly unlikely event that in the
subsequent course of European Law, this should nbecoreconcilable with the Spanish
Constitution” (FJ 4); by way of the Judgement & @onstitutional Court 58/2004, it states that
its traditional caselaw pursuant to which Europleaw does not have constitutional status does
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not preclude it from “reviewing the judicial assesnt of the possible contradiction between
European Law and domestic law where this has egbuit an infringement of fundamental
rights and public liberties set forth at Article4 tb 30 of the Constitution [Articles 53.2 and
161.1 b) of the Constitution and title 11l of thedanic Constitutional Court Act] [Judgement of
the Constitutional Court 64/1991 of 22 March, )4

In this manner the conditions allowing the Consibnal Court to abandon its traditional view
that European Law does not have constitutionalstahd relevance, and to draw closer to the
view of legal judge held by the GFCC, which couldhaut doubt lead to an increase in the
number of pre-trial questions referred by Spanighrts. The difficulties and the workload
involved in their preparation have been adequatstpgnized by the General Council of the
Judiciary, which by way of a Plenary Resolutiored& December 2003, has given a high score
(10 points, identical to the points awarded to sw#ising the question of constitutionality and
guestions of illegality) to the dedication moduteresponding to writs filing pre-trial questions
before the ECJ.



