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A. Description

There is no special constitutional court in Denmdithe examination of the constitutionality
of acts or administrative regulations is left ttiere to the ordinary courts of law.

In 1660 an absolute monarchy was introduced in Rekyand it was made statutory by The
Kings Acts of 14 November 1665. Already in 1661 Kiag had issued a decree about the
highest court of the Kingdom, the Supreme CourgdRéless of the fact that the Supreme
Court was formally under the authority of the Kimgite soon it acquired a status in practice
which was essentially independent of the King, witervened in very few cases. However,
it was only with the transition to a constitutiomabnarchy, introduced after a revolutionary
wave by the Constitution of June 1849, that thertsoof law were formally separated from

the legislative and the executive powers.

[ Basic texts

- Constitution (Sections 59-65)
- Administration of Justice Act.

[I.  Compostion and organisation

1. Structure of the Judiciary

The Danish judiciary, which is regulated by the Adistration of Justice Act, consists of
courts of law at three levels: the District Coutte High Courts, and the Supreme Court. As
a general rule, however, a case can only be mi¢édo instances.

Most cases — both civil cases and criminal casst# in the District Court with a right of
appeal to the High Court. However, if the case eomc a matter of principle, an independent
board, Procesbevillingsnaevnetchaired by a Supreme Court judge and composeduatges
from the lower courts, a practising lawyer and@fgssor of law, may grant leave for the case to
be tried before the Supreme Court in the thirdaimsg. For certain minor cases, an appeal to the
High Court also depends on leave being grantechliydeependent board.

Cases concerning trial of administrative decisiaresas a general rule tried before the High
Court at first instance with the possibility of appeal to the Supreme Court. Further, the
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District Courts have the possibility, when requdstg one of the parties, of referring civil
cases on a matter of principle to the High Couainfwhose decisions a right to appeal to the
Supreme Court is automatic.

Criminal cases where the offence is punishablemgrisonment for four years or more, and
criminal cases concerning political crimes, aredrbefore the High Court at first instance
with lay judges assisting. When sentences are &gapeathe Supreme Court, this Court may
evaluate only the legal basis: it cannot change#isessment of evidence.

However, the Administration of Justice Act has basrended in 2006 ; As from 1 January 2007
all cases — civil as well as criminal — shall stafore the district court. An appeal may, as a
matter of right, be brought to one of the two Hgburts. A further appeal to the Supreme Court
requires leave from the above-mentioned board. Wequested by a party, the district court
may refer a civil case involving questions of pihe to the High Court, which will then be the
court of first instance. In such a case, an apfedhe Supreme Court needs no leave. The
reform will enable the Supreme court to concentateases involving questions of principle or
raising a point of general interest.

As a consequence of the distribution of competdretereen District Courts, High Courts,
and the Supreme Court, and of the possibility @ngng leave to try cases on matters of
principle before the Supreme Court, cases conagrritime compliance of acts or
administrative provisions with the Constitution, E&v and the European Convention on
Human Rights will normally be tried in the last tawsce by the Supreme Court. However,
there is nothing to prevent such a case from beauided finally at a lower level.

2. Composition of the Supreme Court

The Supreme Court is composed of its Presidentl@ndther judges. Like the judges of the
lower instances, Supreme Court judges are formapipointed by the Queen on the

recommendation of the Minister of Justice. Theefais advised by an independent Council for
the Appointment of Judges (Dommerudnaevnelsesiaddet Council is chaired by a Supreme
Court judge and composed of two of the judges, @nactising lawyer and two members
representing the general public. The Council wibmsit the name of only one candidate to the
Minister, who is supposed to follow the recommeiottiabf the Council. The appointments are
unlimited in time, but subject to the normal ageeaiirement (70 years) and it follows directly

from the Constitution that judges can only be reeably a court decision.

3. Procedure and organisation of the Supreme Court

The Supreme Court functions in two chambers usuedlgnposed of five judges. The
Supreme Court may decide, however, that a largarben of judges or all of them shall
participate in a case. This is particularly theecas decisions on the constitutionality of an
Act.

The procedure of the Supreme Court is more formah tin the lower instances, but in
principle it is regulated by the same provisionshef Administration of Justice Act. Cases are
usually tried verbally, but the initial preparatianll be written. Certain types of decisions,
including especially procedural decisions, are t@dh on a written basis. In such cases the
Supreme Court makes its decision in a committeepcismg three judges.
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It is common practice that a party is represented lawyer before the Supreme Court. Itis a
condition for being entitled to plead before thgHiCourts that the lawyer in question has
passed a special test in procedure and, befor8upeeme Court, that the lawyer in question
shall have at least five years regular practigeratedure before the High Courts.

Court decisions of broader interest, i.e. decisiogle by the Supreme Court and selected
decisions of the High Courts, are published in aklkeperiodical, Ugeskrift for Retsvaesen.

1.  Powers

By the Constitution, whose most recent amendmesthyaAct No. 169 of 5 June 1953, the
courts of justice were given explicit powers to idecon questions concerning the limits of
the administration (Section 63 of the ConstitutioAf the same time a provision was
introduced in the Constitution establishing specaistitutional courts, but this provision has
never been used, nor are there any plans for usinfysuch courts of justice should be
established, their decisions must be subject teapp the highest court of the Kingdom, the
Supreme Court.

The Constitution does not explicitly state that tdoeirts of justice have authority to test the
constitutionality of enactments. This has been riiady assumed in theory as well as in
practice, so that such a power of review is regaageestablished by constitutional practice.

The testing of the constitutionality of an Act assume the following forms:

- Testing of whether the legislative procedure lisn adhered to;

- Testing of whether the separation of powers leentadhered to;

- Testing of whether an Act is materially constatl, having regard for example to civil
and political rights.

Legal action can be taken only by a party with digpalar and individual interest in having a
decision on a question. Thus, the concept of “papabmplaint” is unknown in the Danish
administration of justice. Nor has th®lketing (the Danish Parliament) any possibility of
having opinions from the courts on the constitwidy of a Bill. Such questions are usually
settled by thé-olketingasking the Minister of Justice for opinions.

In practice the courts of law have been cautiousoimsidering the constitutionality of Acts,
thereby according the legislative power a margimappreciation in difficult questions of
evaluation or construction.

V. Natureand effects of judgments

Review of the constitutionality of an Act takes gdan tandem with the consideration of all
other legal and factual circumstances of a casa Hourt of law should find an Act
unconstitutional, it cannot repeal it, but is liedtto deciding whether the Act shall be applied
in the concrete case put before the court for acitidn. If an Act has been considered to be
invalid in a concrete case, the decision nonetbeless a general and normative valve,
because as a precedent it means that the apphicHtibe Act will be paralysed in all similar
future cases.
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B. TheConstitutional Act of Denmark (extracts)

Part VI

8§59.

(1) The High Court of the Realm shall consist of to fifteen of the senior ordinary
members of the highest court of justice in the Re@ccording to length of office) and an
equal number of members elected for six years byRtlketing according to proportional
representation. One or more substitutes shalldxtesl for each elected member. No member
of the Folketing shall be elected a member of thghHCourt of the Realm, nor shall a
member of the Folketing act as a member of the Higlirt of the Realm. Where, in a
particular instance, some of the members of thédsgcourt of justice in the Realm are
prevented from taking part in the trial of a cameequal number of the members of the High
Court of the Realm last elected by the Folketingallstretire from their seats.

(2) The High Court of the Realm shall elect a plest from among its members.

(3) Where a case has been brought before the Eaht of the Realm, the members
elected by the Folketing shall retain their seatdhie High Court of the Realm for the
duration of such case, even if the period for whitley were elected has expired.

(4) Rules for the High Court of the Realm shallpevided by statute.

860.

(1). The High Court of the Realm shall try suckiats as may be brought by the King or
the Folketing against Ministers.

(2) With the consent of the Folketing, the Kingynraso cause other persons to be tried
before the High Court of the Realm for crimes whioh may deem to be particularly
dangerous to the State.

861.
The exercise of judicial authority shall be goveloaly by statute. Extraordinary courts of
justice with judicial authority shall not be estiahkd.

862.

The administration of justice shall always remaiddpendent of executive authority. Rules
to this effect shall be laid down by statute.

863.

(1) The courts of justice shall be empowered twdieany question relating to the scope
of the executive’s authority; though any personhivig to question such authority shall not,
by taking the case to the courts of justice, awerdporary compliance with orders given by
the executive authority.

(2) Questions relating to the scope of the exeeigiauthority may by statute be referred
for decision to one or more administrative couets;ept that an appeal against the decision
of the administrative courts shall be referred he highest court of the Realm. Rules
governing this procedure shall be laid down byuséat

864.

In the performance of their duties the judges dalyjoverned solely by the law. Judges shall
not be dismissed except by judgement, nor shayl bieetransferred against their will, except

in such cases where a rearrangement of the colijisstice is made. A judge who has

completed his sixty-fifth year may, however, bareet, but without loss of income up to the

time when he is due for retirement on account ef ag
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865.

(1) In the administration of justice all proceagBrshall to the widest possible extent be
public and oral.

(2) Laymen shall participate in criminal proceeginThe cases and the form in which
such participation shall take place, including whizases shall be tried by jury, shall be
provided for by statute.

C.Case-law (from the CODICES database)

DEN-2005-1-001

a) Denmark b) Supreme Courtd) / d) 21-01-2005 £) 22/2004 £) / g) / h) Ugeskrift for
RetsvaeseR005, 1265; CODICES (Danish).

Keywords of the Systematic Thesaurus:

3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.

5.1.1.2 Fundamental Rights — General questions — Entitlement to rights —z&itis of the
European Union and non-citizens with similar status

5.1.3 Fundamental Rights — General questions — Limits and restrictions.

5.2.1.2.1Fundamental Rights — Equality — Scope of application — Employmenn-private
law.

5.2.2.6 Fundamental Rights — Equality — Criteria of distinction — Religion.

5.3.18 Fundamental Rights — Civil and political rights — Freedom of consaien

5.3.20 Fundamental Rights— Civil and political rights — Freedom of worship.

Keywords of the alphabetical index:

Discrimination, indirect / Discrimination, justifition / Headscarf, refusal to remove, dismissal /
Employment, dress code.

Headnotes:

Dismissal of a Muslim woman for wearing a headscanfitrary to the dress code of the
employer neither implies unlawful indirect discnration nor contravenes Article 9 ECHR.

Summary:

In 1996 the plaintiff was employed by the defendtm supermarket Fatex, for the purpose of
serving customers. According to the dress codeadét; the employees should be partially
uniformed, and in certain cases must wear capsher epecific headgear. In the employer’s
official rules concerning the dress code, which Wwassded out to the employees, it was added
that in all areas where there was no requiremespegific headgear, it was a part of the uniform
requirement that the employees not wear headgéas, However, only applied to employees
with direct costumer contact. Thus, employees withmstomer contact were not bound to
follow the rules in the dress code. The purposdhete rules in the dress code was for
employees to present a neutral, uniform appeanrdse&evis the customers. In 2001 the plaintiff
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informed her employer that in the future she wawldr a headscarf for religious reasons. After
a meeting where the parties failed to reach areawgat, the plaintiff was dismissed.

Relying on Article 2 in the Danish Act on Prohibiti of Discrimination on the Labour Market
(the Discrimination Act), the plaintiff alleged théhe defendant’s prohibition of headgear
implied indirect discrimination because the praidioi only affected the employees who for
religious reasons needed to cover their hair arck math headscarves. Furthermore, the
discrimination was contrary to the principle of abtreatment because the rules in the dress
code were not objectively justified, and becausertiies — which made it impossible for certain
employees to observe religious precepts — wergmgortionate to the employer’s aim of the
neutral, uniform appearance of employees vis-ahgscustomers. The dismissal was therefore
unlawful pursuant to the Discrimination Act.

Furthermore the plaintiff noted that the Discrintioa Act had to be interpreted in the light of
Denmark’s convention obligations. Thus, a prohiition headgear contravened Article 9
ECHR on freedom of religion. The case-law of thedpean Court of Human Rights showed
that in each case a concrete assessment of evidéhaegard to objectivity and proportionality

must be made.

The defendant alleged that the rules in the dreds ©iad been adopted for commercial and
operational reasons. The rules were objectiveltfiged and proportionate, and they pursued a
legitimate aim. The defendant wanted to appearpaditecally, religiously and culturally neutral
company and wished to meet the customers on theirterms. Furthermore the employees had
to be easily recognisable for the customers. Thesdcode was the same for all employees in
the same position and was enforced consistenthcordingly, there was no indirect
discrimination. If the court would find that theras an indirect discrimination, it was justified
for the reasons mentioned above.

Even though the form of the rules of the dress omde neutral, the Supreme Court was
convinced that the prohibition of headgear pardidyl affected the Muslim women who for
religious reasons wore headscarves.

However, according to the legislative history oé tDiscrimination Act, there is no unlawful
indirect discrimination if the rules which implysdrimination are objectively justified by the
interest in the performance of the work. As an gXanof lawful indirect discrimination, it is
mentioned that it will still be permitted to requiemployees to wear uniforms or specific
clothing if this is a part of the company’'s appearvis-a-vis the customers, and if it is a
consistent requirement which applies to all empsym the same position. The legislator has
thus weighed the interests of an employer who reguise of uniforms or specific clothing
against the interests of an employee who for @ligjireasons cannot conform to the dress code.
The Supreme Court found that — where the conditestioned in the example are fulfilled — it
cannot be decisive for the lawfulness of the doesie whether the company prescribes use of
specific headgear or prescribes that the emplays@sot wear headgear.

In the light of the foregoing, the Supreme Coultlltleat the enforcement against the plaintiff of
the prohibition of wearing headgear was not aringé@ment of Article 2 in the Discrimination
Act. Furthermore, the Supreme Court held that, r@icg to the case-law of the European Court
of Human Rights, there was no basis for regardivey énforcement of the prohibition as
contrary to Article 9 ECHR.

For these reasons the Supreme Court ruled in faofdbe defendant.
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Languages:
Danish.

DEN-2004-3-003

a) Denmark b) Supreme Courtd) / d) 15-04-2004 £) /) / g) / h) Ugeskrift for Retsveesen
2004, 1773..

Keywords of the Systematic Thesaurus:

3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.

5.3.13.1'Fundamental Rights — Civil and political rights PProcedural safeguards, rights of
defence and fair trial — Rules of evidence.

5.3.21 Fundamental Rights — Civil and political rights — Freedom of expressi

5.3.23 Fundamental Rights — Civil and political rights -Rights in respect of the audiovis
media and other means of mass communication.

Keywords of the alphabetical index:

Defamation, through press / Witness, testimonyidatsial / Child, protection / Child, sexual
abuse.

Headnotes:

A chief editor was not responsible for defamation the reports made by his newspaper
concerning an acquittal in a case concerning sexuae of children.

The coverage both of the judgment of the High Cand of one of the parents’ reaction to the
acquittal were justifiable as a part of an ongalegate regarding the subject on how to secure
and use evidence in cases concerning sexual atjaisesiachildren.

Summary:

On 18 June 1999, the City Court of Gladsaxe seatef® to one year's imprisonment for
violation of the Danish Criminal Code because menme separate occasions, had engaged in
sexual intercourse and other sexual conduct wittorai The City Court placed great emphasis
on the testimony from the nine alleged victims,albnad been video-taped in order to spare the
minors the psychological stress associated witreaqopg in person in court. In addition to
thprison sentence, B. was held liable for damagekda minors and was furthermore declared
unfit to work or associate with minors.

B. appealed the judgment of the City Court to tighHCourt of Eastern Denmark arguimgter
alia, that the video-taped testimonies from the allegetims should be excluded as evidence,
since he had not had a chance to contradict tkeee in that testimony.

The Supreme Court had - in the time between thgnpaat against B. in the City Court and the
proceedings before the High Court in another cagget that video-taped testimony should be
excluded in instances where the defendant has awtahchance to submit his own line of
guestioning to the police officers interviewing thkeged victims. The Supreme Court had
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based its decisions on the argument that childtestanonies can sometimes be unreliable and
influenced by other testimonies, such as theirmarer investigating police officers. It was the
view of the Supreme Court that the defendant’strigha fair trial would be prejudiced if the
witnesses could not be cross-examined and/or defemansel was unable to submit questions
to the alleged victims.

The High Court based its ruling in B.’s case ondheve-mentioned Supreme Court precedent
and excluded the evidence by a ruling of 11 Au@@fi0. Consequently, the only evidence
available in the proceedings against B. was th@rtesy given by the parents of the alleged
victims.

In the final judgment on appeal, the High Courtusitgd B. of all charges, holding that the
parents’ testimony could not be corroborated wittepevidence; thus, the evidence presented
by the prosecution was not beyond all reasonahltdand could not be used as a basis for a
conviction.

The acquittal in the High Court of B. was followbyg a substantial public outcry, especially
from the parents of the children. On 1 Septemb@&02@ tabloid newspaper, C., published an
Article relating to the case. In bold print coverialmost the entire front page, C. had printed,
“Distressed mother after sex-acquittal: | WILL EXBDHIM AS A PAEDOPHILE.” The front
page referred to a more detailed coverage withen nbwspaper. There it wasiter alia,
mentioned that the parents were considering expdims a paedophile on the Internet, as had
happened previously in certain instances in the Tké Article and the front page cover were
mostly basedyerbatim on quotations from one of the concerned motliers,

The following day, counsel representing B. seretstto C., D., and A., the chief editor of C.
and appellant in the present case, stating thattéeded to hold them liable for defamation of
B.

On 5 September 2000, the newspaper C. printedyateeB.’s claims, elaborating further on the
statements made in particular by D. The Articletqd®., sayinginter alia, “In the High Court
[B.] was acquitted because the judges were preddnben seeing the video tapes where the
children themselves told about the sexual asspu]tdlow it is only adults that can testify [...]
and the court ruled the other day that their opisiare prejudiced... The kindergarten teacher
who should have gone to prison left the court esated and as a free man.”

On 1 October 2001, Copenhagen City Court acquitedor defamation. The City Court
emphasised that the series of newspaper Artictedyuthe newspaper C. were an important
contribution to an ongoing debate. Pursuant tockrtl0 ECHR, the court had to balance the
opposing considerations: The protection of B.’s @amd the right not to be falsely accused of a
crime for which he had been acquitted, and the obl¢he media as a “public watchdog”
reporting on events of acute public interest ondtier. The City Court then noted that this
evaluation required the Court to look at the exgoesas a whole and that the form of the
Articles were important in that respect. In thewief the City Court the Articles appeared as
verbatim quotations from D. and other parents. Atieles merely stated what the parents had
to say after the acquittal and did not express @vs opinion on the matter. Therefore the
Articles were not defamatory.

B. appealed the decision of the City Court to tighHCourt of Eastern Denmark, which on 24
June 2002 reversed the judgment of the City Cauditleeld A. responsible for defamation of
B.’s character.
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The High Court focused on a part of C.’s first Algiprinted on 1 September 2000, which
stated, inter alia, “When [B.] was acquitted it was especially becatise video-taped
testimonies given by the children to the policeevi@admissible.” The High Court agreed that
this was a quotation of a statement made by D.,abrtee parents involved in the original
criminal case. However, when examining the chofosards and the broader context in which
this quote appeared in C.’s article, the Court batexd that C. expressed its own opinion that B.
was indeed guilty, despite his acquittal of allrges. In that respect, the quotation and the
context it had been placed in had the same examtinggas if C. in its own words had written
that B. was guilty.

The High Court recognised the argument that C.tcles were part of the ongoing debate and
that C.’s role as a “public watchdog” was an imaottconsideration when applying Article 10

ECHR. The Court, however, emphasised in partictiiat C. could have contributed to the

debate regarding the use of children’s video-tajgstimony in sexual abuse cases without
defaming B. Consequently, A. as chief editor cawdtlinvoke Article 10 ECHR as defence for

defamation.

A. appealed the judgment of the High Court to tobpr8me Court, and on 15 April 2004, the
Supreme Court reversed the judgment of the HighrtiCdilhe Supreme Court noted that the
criticism of the outcome of a court case does reessarily, and in itself, amount to a
defamatory accusation. Whether a statement amtwiats accusation of defamatory character
IS subject to a concrete evaluation.

C.’s series of articles, in particular the Articlel September 2000, gave rise to serious doubt as
to C.’s own point of view with regard to B.’s guilthis doubt could be criticised, but it was not
in itself enough to consider the Articles as arresgion of C.’s belief that B. was indeed guilty.
The Supreme Court emphasised that the coverageobtile judgment of the High Court and
D.’s reaction to the acquittal were justifiablesggart of an ongoing debate regarding the subject
as to how to secure and use evidence in casesrnomgeexual abuse against children.

After due consideration, the Supreme Court fourgligstionable to hold that A. was guilty of
defamation, as the national rules are interpretettie light of Article 10 ECHR. Accordingly,
the Supreme Court quashed the judgment of the Bt and affirmed the judgment of the
City Court of Copenhagen.

Languages:

Danish.

DEN-2004-2-002

a) Denmark b) Supreme Courtd) / d) 20-08-2003 £) 158/2003 £) / g) / h) Ugeskrift for
Retsvaesep003, 2438; CODICES (Danish).

Keywords of the Systematic Thesaurus:

3.16 General Principles — Proportionality.
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3.17 General Principles — Weighing of interests.

5.1.1.3 Fundamental Rights — General questions — Entitlement to rights — fgmers.
5.1.3 Fundamental Rights — General questions — Limits and restrictions.

5.2.2.4 Fundamental Rights — Equality — Criteria of distinction — Citizenship nationality.
5.3.21 Fundamental Rights — Civil and political rights — Freedom of expressi

Keywords of the alphabetical index:
Restaurant, service, refusal, political expression.
Headnotes:

The refusal by a restaurant owner to serve FrendhiGerman customers cannot be regarded as
an exercise of freedom of expression, conveyingsagdeement with the political views of
France and Germany on the war in Irag.

Summary:

The appellant used to own and run a pizzeria bydimee of “Aages Pizza” on the Danish island
of Fang. On 10 February 2003 the appellant started he called a “boycott,” where he refused
to serve pizzas to French and German citizengngsikang. In the beginning, the appellant
informed his customers orally about the boycottodtba week after starting the boycott, the
appellant installed signs on the door communicativeg boycott. Whenever customers would
enter the pizzeria, the appellant would ask thethayy spoke German, and whether they were
from France or Germany.

The appellant’s reason for the boycott was to esgphes strong disagreement with the political
views of the French and German governments on ®&det) war in Iraq. According to the
appellant, the two countries had caused dissemid?fATO and the UN, by acting disloyally
towards the United States. The applicant statachthavould continue his boycott, as long as the
two countries refused to support the United Statédse war on terror.

On 2 May 2003 a Danish-German couple visited thpelamt’'s pizzeria; the Danish husband
ordered pizzas in fluent Danish, but the appelkdiit suspected that the couple might be
German. When he overheard the couple speakinghtergat German, while they were still
eating, he took their pizzas from them, threw tizzas away, and gave the couple their money
back.

The appellant was indicted on two separate countgotation of Section 1.1 of the Danish
Racial Discrimination Act: firstly, a general vitilan of the law caused by the boycott of French
and German customers; and secondly, a specifiatiaal of the law caused when he removed
the two pizzas ordered by the Danish-German caupMay 2003

In a judgment delivered on 10 June 2003, the CityrCof Esbjerg found the appellant guilty on
both counts. The appellant presented two argumEmily, that the anti-racial discrimination
law only applied in instances of discrimination iagaminorities, and thus did not apply to the
situation in question, since French and Germammals were not racial minorities in Denmark.
Secondly, in case the anti-racial discriminatiom ¢id apply, the applicant’s actions constituted
a symbolic gesture, conveying a political opiniarhich was consequently protected by his
freedom of expression pursuant to Section 77 o€ibrestitution and Article 10 ECHR.
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The City Court rejected the appellant’s first argutnand held that according to the Racial
Discrimination Act, the law not only applied to easof discrimination against minorities, but
also to all cases of discrimination based on racetoonality.

With respect to the appellant’'s second argumeatCiburt acknowledged that his actions were
indeed symbolic and thus a manifestation of an esgion falling under the sphere of
application of Section 77 of the Constitution amticde 10 ECHR. The Court found, however,
that the protection of freedom expression did nathipit a State from enacting anti-
discrimination laws; and, despite the fact that dppellant might have succeeded in bringing
even international attention to his views, the d#ppgs discriminative actions were not
exempted from legal consequences.

On 10 June 2003 the High Court of Western DenmpHeld the judgment of the City Court.
The High Court agreed with the City Court that Recial Discrimination Act did not limit its
sphere of application to racial minorities. As melgathe question of freedom of expression, the
High Court noted that freedom of expression coutd restricted where the restriction is
prescribed by law and necessary in a democratietgoo protect the rights of others. The
Danish Racial Discrimination Act had been enactedhiplement the 1965 UN International
Convention on the Elimination of All Forms of Rdcliscrimination. After weighing the
appellant's right to freedom of expression agaitiet general protection in the Racial
Discrimination Act, the Court concluded that th&ingement of the applicant’s freedom of
expression was justified. Furthermore, the siztheffine imposed was proportional, when the
number of French and German nationals that had Osenminated against was taken into
account.

Languages:
Danish.

DEN-2004-1-001

a) Denmark b) Supreme Courtd) / d) 03-12-2004 £) 158/2003 f) / g) / h) Ugeskrift for
RetsveeseP004.734 H..

Keywords of the Systematic Thesaurus:

4.5.10 Ingtitutions — Legislative bodies — Political parties.

4.9.8 Ingtutions — Elections and instruments of direct democra&Jectoral campaign
and campaign material.

5.3.21 Fundamental Rights — Civil and political rights — Freedom of expressi

5.3.23 Fundamental Rights — Civil and political rights -Rights in respect of the audiovis
media and other means of mass communication.

Keywords of the alphabetical index:

Racist statement / Internet, racist statementsedimation.

Headnotes:

Publishing degrading and insulting statements tdsvdduslims via Internet, with the intent to
disseminate them to a broad circle of persons itotest propaganda and is not covered by the
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broader freedom of speech enjoyed by politicianmighing such behaviour does not violate
Articles 10 and ECHR.

Summary:

The defendant was the front-runner fdfrémskridtsparti€t (The Progress Party) in the
elections for the Copenhagen City Council. As at mdr his election campaign, he had
established an Internet homepage with the address.mwhamedanerfrit.dk, in which he
published an Article called “Mohammedan rape on rDark”. In this article, the defendant
claimed that the only way to preserve the lives saxlrity of the Danes would be to intern alll
unwanted aliens in concentration camps. While tens were living in such camps, the
standard of living would have to be gradually loggkin order to make aliens want to leave
Denmark.

In this case the defendant was sentenced to 20 afaysprisonment for making racist

statements. Considering that the defendant hadreadops convictions, the sentence was
suspended subject to his not committing any crinméngd the course of a two-year probation
period.

The District Court found that the defendant puipliahd with the intent to disseminate his
statements to a broad circle, had initiated deggadomments towards Muslims. Even though
such remarks had been made in a political contesy, were made on the Internet and not as a
part of a political debate. The statements werestbee not covered by the broader freedom of
speech enjoyed by politicians. The Court howevdrrait find that comments of this nature
amounted to propaganda, which is considered araagfng circumstance, in the fixing of the
sentence. The sentence was fixed at alternativéhe6 of 500 DKK each or prison for 6 days
imprisonment.

On the same grounds as the District Court the Kighrt, also found the defendant guilty.
Unlike the District Court, however, the High Cougdncluded that the statements constituted
propaganda. Indeed, they had been made via arrosliectmedium where everybody who
sought information on the defendant’'s politicalwsewould find them. On account of this
aggravating factor, the sentence was fixed atri#&fof 500 DKK or 20 days imprisonment.

The Supreme Court found the statements insultingdagrading towards the ethnic group in
guestion. The broader freedom of speech that @alis enjoy regarding statements on public
matters did not apply under these circumstancektrenSupreme Court therefore concurred in
the conviction of the defendant by the High Couad &urther regarded such conviction to be in
accordance with Articles 10 and 7 ECHR.

As the defendant was a candidate for politicalceffand the name of his homepage was
designed to attract the public’s attention, ther&omg Court furthermore concurred in the High
Court’s finding that the statements constitutegopganda.

The defendant was sentenced to 20 days of imprisotyiwhich were suspended on account of
the defendant’s lack of previous convictions.

Languages:

Danish.
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DEN-2003-3-002

a) Denmark b) Supreme Courtd) / d) 12-06-2003 £) 550/2002 £) / g) / h) Ugeskrift for
Retsvaesep003.2031H; CODICES (Danish).

Keywords of the Systematic Thesaurus:

5.3.13.1Fundamental Rights — Civil and political rights Procedural safeguards, rights of
defence and fair trial — Trial/decision within reaable time.

Keywords of the alphabetical index:
Sentence, mitigation / Company, asset strippingx/ fraud / Good, stolen, handling.
Headnotes:

In prosecution of a defendant who was accused oéllimg stolen goods in a particularly
aggravated way, the length of the proceedings veasndd to be a violation of Article 6.1
ECHR, which states that everyone is entitled taaia trial within a reasonable time. The
Supreme Court mitigated the sentence to repairitiation.

Summary:

Together with two other persons the defendant lmagfit ten companies. In each of the deals
the liquid assets in the companies — intended &ympent of due corporation tax — were
transferred either to the seller, the first acquirethe defendants. Hereby the government either
suffered a capital loss or the government’s pdggilaf satisfaction was severely diminished,
because the companies’ liquid assets were stripped.

In this case the defendant was sentenced to lapel6 months imprisonment for 10 counts of
handling stolen goods in a particularly aggravatag.

The District Court found that the defendant hademalpart in an arrangement where 10
companies werebought and the assets where strigpédhe defendant had personally received
some of the money that had been removed from thgpanies. However the court found that

because of the statute of limitations, the coudic@nly convict the defendant if his actions

constituted handling stolen goods in a particuladgravated way. The Court did not find that
the defendant had received sufficient amounts afapdo justify this claim. The actions were

hereby statute-barred and the defendant was ther@équitted.

The High Court found that the defendant was awhtieeonature of the acquisition deals and the
way the liquid assets in the companies - intendegéyment of due corporation tax — were

divided between the defendants. The court foundieedefendant had transferred the money to
an attorney, who divided the money between the lwedb parties, and the defendant had

personally received a share of the money. The dafégnvas hereby guilty of handling stolen

goods.

As to whether or not the actions constituted hagdhf stolen goods in a particularly aggravated
way, the High Court found that an overall assessrmokethe events, including the defendants
knowledge of the asset stripping, indicated thatdstions constituted handling of stolen goods
in a particularly aggravated way. The actions virereby not statute-barred.
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A majority (4 judges) voted to fix the sentencé gear and 6 months imprisonment. A minority
of 2 judges voted to fix the sentence at 1 yeardambnths imprisonment. All judges had taken
into account the length of the proceedings whandithe sentence.

The Supreme Court found for the reasons that tigh iiourt stated that the defendant was
guilty of handling stolen goods in a particularlygeavated way. Furthermore the Supreme
Court found that the sentence given by the HighrGeas adequate.

The Supreme Court noted that this punishment wastauotially lower than the normal
punishment for a crime of this magnitude. Howeweeg the length of the proceedings and the
fact that the case was not proceeded for two yeans September 1996, the Supreme Court
considered this a violation of Article 6.1 ECHR. Tepair this violation the Supreme Court
mitigated the sentence.

Languages:
Danish.

DEN-2003-1-001

a) Denmark b) High Court /c) / d) 27-03-2002 £) / f) / g) / h) Ugeskrift for Retsvaes&@®02,
1393; CODICES (Danish).

Keywords of the Systematic Thesaurus:

3.16 General Principles — Proportionality.
5.3.9 Fundamental Rights — Civil and political rights — Right of residence.
5.3.33 Fundamental Rights — Civil and political rights — Right to family k.

Keywords of the alphabetical index:
Criminal law / Expulsion, foreigner, under crimiqbcedure / Burglary.
Headnotes:

Having regard to the extensive and serious criragsritted and the strong relations maintained
with the country of origin, the permanent expulsiéra 40-year-old Yugoslav national, who had
been living in Denmark since he was 12 years ottksdnot contravene the principle of

proportionality in Article 8 ECHR.

Summary:

The appellant, a 40-year-old Yugoslav national, badn living in Denmark since he was 12
years old. He had finished his education in Dengreankl during the last couple of years he had
had a permanent cleaning job. His parents, hisrsgstd his sister’'s family were also living in
Denmark. The appellant was not married and hadhildren. He had a Yugoslav girlfriend,
who also lived in Denmark. The appellant spoke i@arkand in 1985 and 1986 he had visited
Yugoslavia for 4 and 3 months respectively. Hisifammwned real property in Yugoslavia and
frequently stayed there. It appeared from the kelep conversations, to which the police had
listened in, that the appellant was planning todseonsiderable amounts of money to
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Yugoslavia and to invest in real property. It adgmpeared that he owned a large amount of
goods in Yugoslavia.

In this case, the appellant was sentenced to 4 géamprisonment for 52 cases of burglary and
7 cases of handling of stolen goods for a total arhof approximately 10,2 million Danish
kroner.

The appellant had previously been convicted 4 tifoesinter alia, serious offences against
property. Consequently, from 1990 to 1999 he hagived convictions sentencing him to
imprisonment for a total of approximately 5 years.

The District Court found that he should not be drpgefrom Denmark. The majority (2 judges)
noted that he had lived in Denmark for many ye@herefore, the expulsion contravened the
principle of proportionality in Article 8 ECHR.

The High Court found that the appellant should eeranently expelled from Denmark. The
majority (5 judges) noted that the appellant’s @mynattachment to Denmark consisted in the
facts that he came to Denmark at the age of 1% yaad that he had lived in Denmark for
approximately 23 years. Nevertheless, he had niagutahis attachment to Yugoslavia. For
those reasons and considering his extensive andusecrimes, the majority found that

expulsion did not contravene the principle of pripaality in Article 8 ECHR.

A minority of 1 judge took into account that thepefant had lived in Demark for
approximately 23 years, that he had finished hiscation in Denmark and that his closest
family and his girlfriend lived in Denmark. The roiity considered that, taken as a whole, the
appellant’s attachment to Denmark was so strortgettiaulsion — irrespective of his former and
past crimes — contravened Article 8 ECHR. The nifiydook into special account that the
appellant was not convicted for cases of drug offsror offences dangerous to persons.

Cross-references:

The Danish Supreme Court has delivered five judgésneoncerning expulsion, which have
been reported as precis in tBalletin 1999/1 [DEN-1999-1-002] and [DEN-1999-1-003];
Bulletin 1999/3 [DEN-1999-3-007] and [DEN-1999-3-009] a@lletin 2000/1 [DEN-2000-1-
001].

Languages:
Danish.

DEN-2002-3-001

a) Denmark b) Supreme Courtd) / d) 21-05-2002 £) 1l 222/2001 £) / g) / h) Ugeskrift for
Retsvaese002, 1789; CODICES (Danish).

Keywords of the Systematic Thesaurus:

2.1.1.4.4Sour ces of Congtitutional Law — Categories — Written rules — International
instruments — European Convention on Human Right950.

3.19 General Principles — Margin of appreciation.

5.2.2.3 Fundamental Rights — Equality — Criteria of distinction — National ethnic origin.

5.2.2.4 Fundamental Rights — Equality — Criteria of distinction — Citizenship nationality.
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5.3.39.3 Fundamental Rights — Civil and political rights — Right to propertyGther
limitations.

Keywords of the alphabetical index:
Licence, granting, requirements / Transport, conaiakr
Headnotes:

A requirement of citizenship as a condition for eigmg a licence for the commercial
transportation of persons (taxi driving) was nattcary to the European Convention on Human
Rights, the International Convention on the Elirtiora of All Forms of Racial Discrimination
or the International Covenant on Civil and PolitiRaghts.

Summary:

In 1997 an amendment of the act regulating taxviri was passed, which included a
citizenship requirement as a condition for recg\anicence for the commercial transporting of
passengers. This requirement was revoked in 189%urne 1998 the Copenhagen Taxi Board
advertised some vacant taxi licences. The plaintifio was a Pakistani citizen, and who at that
time already held six taxi licences, was amongo#irsons who were not granted a new licence.
The plaintiff did not receive his seventh licenctilulune 1999. The plaintiff instituted legal
proceedings against the Ministry of Transportatidaiming that the application of the
citizenship requirement in the act regulating tdsving in relation to him was contrary to
Article 14 ECHR read in conjunction with Article Protocol 1 ECHR, as well as the
International Convention on the Elimination of Abrms of Racial Discrimination, Article 26
of the International Covenant on Civil and PolitiBaghts andArticle 2.2 of the International
Covenant on Economic, Social and Cultural Righ&lri conjunction with Article 6 of that
Covenant. Furthermore the plaintiff claimed befthre High Court for Western Denmark that
the provision on citizenship was contrary to Secfid of the Constitution governing the free
choice of occupation.

The High Court found that the requirement of ciileip as a condition for undertaking the
commercial transportation of passengers gave asdifterent treatment of persons legally
residing in Denmark without having Danish citizeapsiThe grounds given by the legislator
were not sufficient to justify such different treent. Furthermore, the High Court found that
the applicant’s six taxi licences were coveredhsydoncept of property in Article 1 Protocol 1
ECHR. It was apparent from the act regulating texiing that the plaintiff would no longer be

able to exercise his commercial activity after duzay 2005 if he was not able to obtain Danish
citizenship. The High Court found that the applaaif the citizenship requirement in relation
to the plaintiff was contrary to Article 1 ProtocblECHR as well as Article 14 ECHR read in
conjunction withArticle 1 Protocol 1 ECHR. Furthera the High Court concluded that the
plaintiff would have obtained one more taxi licennel998 and that it was only due to the
requirement of citizenship that he had not obtaities licence until 22 June 1999. In this
respect the High Court found that the plaintiff readfered an economic loss for which the
defendant was liable for damages.

Before the Supreme Court the applicant only clairiied the application of the provision on
citizenship was contrary to Article 14 ECHR readcwnjunction with Article 1 Protocol 1
ECHR.
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The Supreme Court stated that the application t€larl4 ECHR is contingent on the disputed
discrimination concerning the enjoyment of the t$ghind freedoms recognised in the European
Convention on Human Rights. The Supreme Court fdbatithe plaintiff had no legal claim for
being awarded another licence. According to the ¢daw of the European Court of Human
Rights the possibility of being granted a publeehice to carry out commercial activities is not a
right protected under Article 1 Protocol 1 ECHR efidfore the Supreme Court found that the
plaintiff's possibility of being awarded an addna licence in 1998 was not protected by
Article 1 Protocol 1 ECHR. Accordingly the Supre@eurt found that the application of the
citizenship requirement in relation to the plafimivias not contrary to Article 14 ECHR read in
conjunction with Article 1 Protocol 1 ECHR.

Furthermore the Supreme Court found that diffeaétteatment on the grounds of citizenship
was not in itself a violation of Article 5 of thetérnational Convention on the Elimination of All
Forms of Racial Discrimination and that Article @6the International Covenant on Civil and
Political Rights had to be interpreted in the samaner. The Supreme Court held that the
insertion of the requirement for citizenship wadiwated by a wish to consider stated legitimate
aims and that differential treatment on the growidnational origin was unintentional.
Furthermore the Supreme Court found that the Pael (Folketinget) enjoyed a certain
margin of appreciation in deciding whether a regueent for citizenship was appropriate and
was reasonable in relation to the aims pursued.s The application of the citizenship
requirement was not contrary to Article 5 or Aei@6.

Languages:

Danish.

DEN-2001-1-001

a) Denmark b) Supreme Courtd) / d) 16-02-2001 £) |1 67/2000 £) / g) / h) Ugeskrift for
Retsvaeser2001, 1057; CODICES (Danish).

Keywords of the Systematic Thesaurus:

5.1.3 Fundamental Rights — General questions — Limits and restrictions.

5.3.39.1 Fundamental Rights — Civil and political rights — Right to propertyExpropriation.

5.3.39.3 Fundamental Rights — Civil and political rights — Right to propertyGther
limitations.

Keywords of the alphabetical index:

Property, enjoyment / Housing, temporary residdrzze

Headnotes:

It was not expropriation to temporarily ban a parom residing in his own property.

Summary:

A. was banned from residing on a property he owAeavas a member dBandidos” and his
property was made into a so-called biker fortré$® ban was issued in accordance with the
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“Biker Law”. The purpose of the law was to prevetashes between the two rivalling biker
gangs,‘Bandidos” and“Hells Angels”, by banning the gang members from residing inrbike
fortresses.

In the proceedings before the Danish Supreme Gaudid not claim that the conditions for
issuing the ban were not fulfilled, but in accoranwith the Constitution he claimed
compensation because he alleged the ban had ¢gdeled as expropriation.

The Supreme Court found that the ban would preslynb&difted after a while, and that the ban
did not involve any other limitations on A’s rights owner of the property. He was free, for
example, to sell the property or rent it out.

Moreover the purpose of the law was to protectlifieeand health of the general public in
connection with the extremely violent internal bles between biker gangs, and A. had indeed
arranged and used his property as a typical bik#éreks. The property was therefore a likely
focus for a clash between biker gangs. On thesengsothe Supreme Court decided that the ban
issued against A. was not a measure that justd@dpensation. Neither Article 73 of the
Constitution concerning expropriation measures, Awicle 8 ECHR or Article 1 Protocol 1
ECHR were violated.

Cross-references:

- Case 248/1998, Judgment of 16.08.18fletin 1999/3 [DEN-1999-3-010].

Languages:

Danish.

DEN-2000-1-001

a) Denmark b) Supreme Courtd) /d) 13-12-1999 £) | 377/1999 f£) / g) / h) Ugeskrift for
Retsvaeser2000, 546; CODICES (Danish).

Keywords of the Systematic Thesaurus:

3.16 General Principles — Proportionality.

5.1.1.3 Fundamental Rights — General questions — Entitlement to rights — fgmers.

5.3.9 Fundamental Rights — Civil and political rights — Right of residence.

5.3.33 Fundamental Rights — Civil and political rights — Right to family k.

Keywords of the alphabetical index:

Criminal law / Deportation / Drug, offences.

Headnotes:

Deportation for a period of 5 years of a 35-year-Ghilean, who had been living in Denmark
since he was 14 and who had been convicted ofaesarous offences, did not contravene the
principle of proportionality in Article 8 ECHR.
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Summary:

The appellant — a 35-year-old Chilean citizen — been living in Denmark with his parents and
two half brothers since he was 14. The appellagitden married but was now divorced and he
currently lived with his mother. He had no childrétfe spoke and wrote Spanish and in the last
ten years he had visited relatives in Chile sevarels.

In this case, the appellant was sentenced to Shmdmniprisonment for 6 cases of drug offences.

The appellant had previously been convicted severads for,inter alia, drug offences and
robberies. Since 1986, when he was sentenced tw 3 dalf years imprisonment for drug
offences, he had received convictions sentencimg to imprisonment for a total of
approximately 6 years.

Both the District Court and the High Court foundtthhe should be deported for a period of 5
years. Considering the repeated convictions fog dstfences, both courts found that the
deportation was essential for social reasons atdtttiid not contravene Article 8 ECHR.

The Supreme Court upheld the decisions of theiBtishourt and the High Court. The majority
(3 judges) noted that the appellant had come torlaek at the age of 14 years and that he had
lived in Denmark for approximately 20 years. Beydimd, the appellant’s primary attachment to
Denmark consisted in his mother and two half brsthiging in Denmark. The appellant spoke
Spanish and he had maintained contact with higivetain Chile. On these grounds, and
considering his extensive and serious crimes, tlagonty found that deportation did not
contravene the principle of proportionality in Até 8 ECHR.

A minority of two judges took into account that tyepellant had committed his most serious
crime in 1986. Since then he had — apart from &eser of one and a half years imprisonment
in 1995 - only been sentenced to a number of shiames of imprisonment during the 1990s.
The minority considered that, taken as a whole afiigellant’s attachment to Denmark was so
strong that deportation founded on his past criomgravened the principle of proportionality in
Article 8 ECHR.

Cross-references:

The Supreme Court has delivered four other judgé&nemncerning deportation, which have
been reported as précis Bulletin 1999/1, [DEN-1999-1-002] and [DEN-1999-1-003], and
Bulletin 1999/3 [DEN-1999-3-007] and [DEN-1999-3-009].

Languages:

Danish.

DEN-1999-3-010

a) Denmark b) Supreme Courtd) / d) 16-08-1999 £) |1 248/1998 f) / g) / h) Ugeskrift for
Retsvaeseri999, 1798; CODICES (Danish).

Keywords of the Systematic Thesaurus:



-21- CDL-JU(2006)034

2.3.2  Sourcesof Congtitutional Law — Techniques of review Eoncept of constitutionali
dependent on a specified interpretation.

3.4 General Principles — Separation of powers.

3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.

3.18 General Principles — General interest.

4.5.7 Ingtitutions — Legislative bodies — Relations with the executrodies.

5.1.3 Fundamental Rights — General questions — Limits and restrictions.

5.3.27 Fundamental Rights — Civil and political rights — Freedom of assoiciat

5.3.28 Fundamental Rights — Civil and political rights — Freedom of assembly

Keywords of the alphabetical index:
Biker group / Violence, risk.
Headnotes:

An Act enabling the police to bar individuals frgremises used as a meeting place by a group
to which the person in question belonged and whigs involved in on-going armed
confrontations with other groups did not contraviéreprinciple of freedom of association nor
the principle of the separation of powers.

Summary:

Following several violent encounters between twaebgroups (Bandidos and Hells Angels),
the Danish Parliament in October 1996 passed tbkil#tion on Staying on Certain Premises
Act in order to protect the people who live nedebigroup residences. Pursuant to § 1 of the
Act, the police could bar individuals from cert@iremises which were used as a meeting place
by a group to which the person in question belongeien, because of on-going armed
confrontations with other groups, the presencdatf person on those premises posed a risk of
violence with possible repercussions for persortisarvincity.

The plaintiff, who had been prohibited from stayingwo buildings that served as residences
for Hells Angels, brought an action against theaide$epartment claiming that the prohibition
was invalid.

The plaintiff submitted that 8§ 1 of the Act is inrdlict with 8 79 of the Constitution, which
reads:

“Citizens shall, without previous permission, bditarty to assemble unarmed. The police shall
be entitled to be present at public meetings. Galemeetings may be prohibited when it is
feared that they may constitute a danger to théqookace.”

The plaintiff mainly argued that the Act gave auityao issue a prohibition based on a merely
abstract risk of an attack endangering other psdpies.

The plaintiff further submitted that the Act comeaed the principle of the separation of powers
enshrined in 8 3 of the Constitution since the ikant, by adopting the Act, had made
legislation concerning a specific police matter.
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The Supreme Court dismissed the claim. The Suprémat stated that according to its
interpretation of the Act, a prohibition could orig issued when a genuine and actual risk of a
dangerous attack was established. The presenoeatiiséract risk was not enough. Furthermore,
the purpose of the Act was to protect neighboudspansons passing by. It was not the purpose
of the Act to hinder the groups from meeting naretgtrict their right to express their opinion.

Preventing the groups in question from gatheringuitdings used as residences by the groups
made these buildings unsuitable targets. The Astamy of little consequence to these groups
— which, due to their participation in violent cooritations, had become a possible target of
attack — considering the desired protection of otigzens. Finally, it would have required
extensive police measures to protect neighboutseifgroups continued to stay in their well-
known residences and this would have had far mdrstantial consequences.

The Supreme Court also stated that the Act’s mtenice with the exercise of police authority
was not in conflict with the principle of separatiof powers.

Languages:
Danish.

DEN-1999-3-009

a) Denmark b) Supreme Courtd) / d) 24-06-1999 £) 14/1999 £) / g) / h) Ugeskrift for
Retsvaeseri999, 1591; CODICES (Danish).

Keywords of the Systematic Thesaurus:

3.16 General Principles — Proportionality.

3.18 General Principles — General interest.

5.1.1.3.1Fundamental Rights — General questions — Entitlement to rights — Fgmers —
Refugees and applicants for refugee status.

5.3.33 Fundamental Rights — Civil and political rights — Right to family k.

Keywords of the alphabetical index:

Criminal law / Deportation / Persecution, risk.

Headnotes:

The decision to deport a Bosnian muslim, who héiitied grievous bodily harm against fellow
prisoners in a prison camp in Croatia, was not BeshuHis wife and children had been granted
residence permits in Denmark. The decision diccootravene Articles 3 or 8 ECHR.

Summary:

The appellant, a Bosnian muslim, had come to Dekimalanuary 1994 with his wife, who was
a Bosnian Croat, and their two children of 3 anglers. In November 1994, he had been

prosecuted for having inflicted grievous bodily iaagainst fellow prisoners in a Croatian
prison camp, and he was sentenced to 8 years onprent and permanent deportation.
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Pursuant to a provision in the Danish Aliens Alsg appellant had requested an annulment of
the deportation decision mainly relying on the $abat his wife and children had been granted
residence permits in 1996, and that he risked petisa if he returned to his native country.

The District Court as well as the High Court ruliedfavour of upholding the deportation
decision. Considering the nature of the crimindmdées, strong interests in law enforcement
still pointed towards deportation. The fact that Wwife and children had been granted residence
permits and that they had become more integratéltkiianish society was not considered to
constitute sufficient grounds for an annulment bé tdeportation decision. Both courts
recognised that the deportation of the appellantldvinterfere with his family life but the
interference was not considered to contravene IABCECHR since the deportation was
rendered necessary by the serious crimes.

The Supreme Court stated that the deportationideaiéd not conflict with Article 3 ECHR or
similar national rules. The Court referred herdght® decisions of the Refugee Board and the
Alien Board, both of which had established that dpeellant in any case would be protected
from being deported if this would imply a risk adrpecution.

On these grounds and with reference to the grogines in the District Court and the High
Court, the Supreme Court unanimously ruled in fawdwpholding the decision on deportation.

Cross-references:

Three other précis concerning Supreme Court judtgr@ndeportation have been published in
the Bulletin 1999/1 [DEN-1999-1-002] and [DEN-1999-1-003] amd the Bulletin 1999/3
[DEN-1999-3-007].

Languages:

Danish.

DEN-1999-3-008

a) Denmark b) Supreme Courtd) / d) 15-06-1999 £) 103/1999 f) / g) / h) Ugeskrift for
Retsvaeseri999, 1536; CODICES (Danish).

Keywords of the Systematic Thesaurus:

3.17 General Principles — Weighing of interests.

5.1.1.4.3Frundamental Rights — General questions — Entitlement to rights — Natpersons —
Prisoners.

5.3.5.1.3Frundamental Rights — Civil and political rights — Individual liberty Deprivation of
liberty — Detention pending trial.

5.3.21 Fundamental Rights — Civil and political rights — Freedom of expressi

5.3.22 Fundamental Rights — Civil and political rights — Freedom of the e press.

Keywords of the alphabetical index:
Police, investigation, continuing / Visitation righDetainee, press interview.

Headnotes:
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The freedom of expression did not imply that a @eremanded in custody pending trial could
be interviewed by the press.

Summary:

In January 1999, the appellant was remanded inodystharged with forgery. After the
annulment of an isolation order, three journalistguested permission to visit the appellant in
order to interview him about the case, which haenbsubject to extensive coverage by the
press.

The police’s rejection of the request was set asidéhe District Court but was subsequently
affirmed by the High Court.

The Supreme Court found that there was no basmsetting aside the assessment of the police,
according to which a visit by the journalists cojgdpardise the investigation of the case - a
risk against which letting the criminal police aattthe visits would not be an adequate
safeguard.

The rejection did not contravene the principlereefiom of expression as protected by 8 77 of
the Constitution and Article 10 ECHR. The extenivtuch the police informed the press about
the case was without significance for the questiomhether the appellant should have access to
make statements to the press while remanded iadyust

On these grounds, the Supreme Court affirmed tbisida of the High Court.

Languages:

Danish.

DEN-1999-3-007

a) Denmark b) Supreme Courtd) / d) 09-06-1999 £) Il 66/1998 £) / g) / h) Ugeskrift for
Retsvaeseri999, 1500; CODICES (Danish).

Keywords of the Systematic Thesaurus:

3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.

5.1.1.3 Fundamental Rights — General questions — Entitlement to rights — fgmers.
5.3.33 Fundamental Rights — Civil and political rights — Right to family k.
Keywords of the alphabetical index:

Criminal law / Deportation / Drug.

Headnotes:
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The deportation for 10 years of a 42-year-old fprer who had been living in Denmark since
1972 did not contravene the principle of propowidy in Article 8 ECHR, since the person in
guestion had committed serious drug offences.

Summary:

The appellant — a 42-year-old Turkish citizen — hadn living in Denmark since 1972. In 1980,
he married. The couple had a son who, at the timbeojudgment, was 17 years old. The
appellant and his wife had remained in contact wheh wife’s family living in Turkey. The
appellant had previously been convicted for drugrafes. In 1995 he had been released on
probation after serving a sentence of 7 years sopment.

In this case, the appellant was sentenced to 8hsamtprisonment for possession of cocaine
and heroin with intent to resell. Both the Disti@burt and the High Court had found that he
should be deported for a period of 10 years. Botlrts argued that the appellant had lived in
Turkey until he was 15, that he (being a welfaeénehnt) did not have a job and that he did not
support his family.

The Supreme Court upheld this decision. Irrespeatif/the appellant’'s strong attachment to
Denmark, the Supreme Court found that considehagséeverity of the drug offence committed
by the appellant, a 10 years deportation woulccoatravene the principle of proportionality in

Article 8 ECHR.

Cross-references:

Three other précis concerning Supreme Court judtgr@ndeportation have been published in
the Bulletin 1999/1 [DEN-1999-1-002] and [DEN-1999-1-003] amd the Bulletin 1999/3
[DEN-1999-3-009].

Languages:

Danish.

DEN-1999-3-006

a) Denmark b) Supreme Courtd) / d) 06-05-1999 £) 66/1998 f) / g) / h) Ugeskrift for
Retsvaeseri999, 1316; CODICES (Danish).

Keywords of the Systematic Thesaurus:

2.1.1.4.45our ces of Congtitutional Law — Categories — Written rules — International
instruments — European Convention on Human Right980.

2.1.3.2.1Sour ces of Constitutional Law — Categories — Case-law — International case-law —
European Court of Human Rights.

5.3.27 Fundamental Rights — Civil and political rights — Freedom of assoiiat

5.4.11 Fundamental Rights — Economic, social and cultural rights — Freeddrnazle
unions.

Keywords of the alphabetical index:

Closed shop agreement / Trade union, membershigpusory / Labour market.



CDL-JU(2006)034 - 26 -

Headnotes:

A company cannot dismiss an employee for not bahgnig a particular trade union if a closed
shop agreement is concluded after the appointnieghe@mployee, and if the employee is not a
member of the concerned trade union at the tintleeoAgreement.

Summary:

The appellant had in September 1989 been hired lopnapany which in August 1990
concluded a closed shop agreement with a Danidle tiaion. The appellant joined the trade
union in October 1990 but was expelled in Janu@861As a consequence, the appellant was
dismissed from his job. The appellant, relying lo@ Ereedom of Association Act taken together
with the case law of the European Court of Humaghti concerning the interpretation of
Article 11 ECHR, claimed that the dismissal wasaurill.

The Supreme Court first addressed the general ignest the compatibility of closed shop
agreements with Article 11 ECHR. The Court noteat the European Court of Human Rights
had not taken a position on closed shop agreerasrgsach in th& oung, James and Webster v.
United Kingdom{ECH-1981-S-002] and th8igudur A. Sigurjgnsson v. IcelafteiCH-1993-S-
005] judgments (see below under Cross-referenges)n its subsequent case law.

The Supreme Court then noted that the Freedom sbddation Act was enacted in 1982 in
order to protect the freedom from compelled mentipersf certain associations following the
interpretation of the European Court of Human RagifArticle 11 ECHR in th&'oung, James
and Webster v. United Kingdojpdgment [ECH-1981-S-002]. Pursuant to § 2.1 ef Att, an
employee cannot be dismissed for not being a mewfbarparticular trade union nor for not
being a member of any trade union. The Act contdingvever, certain exemptions from this
rule; that is:

1. if an employee at the time of his appointmergvkrthat membership of a particular trade
union or membership of some trade union is a cmdibr employment (8 2.2) or

2. if an employee who is a member of a trade uigonformed after his appointment that the
membership is a condition for his continuous empient (8 2.3).

After making a contextual interpretation of the\psmon, the majority of the Supreme Court (5
judges) concluded that § 2.3 of the Freedom of éiaion Act does not allow the dismissal of
an employee for not belonging to a particular traméon if a closed shop agreement is
concluded after the appointment of the employed,ifathe employee is not a member of the
concerned trade union at the time of the agreenidm. Court thereby set aside a mutual
procedural declaration on a contrary interpretatibthe provision made before the Court by
both parties. The majority further noted that itederstanding of § 2.3 of the Act was the
understanding most in line with théoung, James and Webster v. United Kinggladgment
[ECH-1981-S-002].

The dismissal of the appellant therefore contradeén@.1 of the Freedom of Association Act.
The company was thus ordered to pay compensatibe @ppellant.

In a dissenting opinion, the minority of the Supee@ourt (4 judges) stated that as a result of the
mutual procedural declaration, the parties had fodher dealt with the question of the
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interpretation of 8 2.3 before the Court. The migofurther noted that the majority’s
interpretation of § 2.3 did not correspond wellhatite wording of the provision and ttravaux
préparatoires The minority, therefore, did not find sufficiegrounds for ruling that the
dismissal contravened § 2.3 of the Freedom of AaBon Act. Thus, the minority voted in
favour of the High Court decision to dismiss thpejant’s claim.

Cross-references:

In this judgment the Supreme Court referred tgudgments of the European Court of Human
Rights inYoung, James and Webster v. United Kingd8eries A no. 44), presented in précis
form in Special Bulletin — ECHRECH-1981-S-002], and iSigudur A. Sigurjgnsson v. Iceland
(Series A no. 264), presented in précis forr8pecial Bulletin — ECHRECH-1993-S-005].

Languages:
Danish.

DEN-1999-2-005

a) Denmark b) Supreme Courtd) / d) 19-02-1999 £) |1 295/1998 f) / g) / h) Ugeskrift for
Retsvaeseri999, 841; CODICES (Danish).

Keywords of the Systematic Thesaurus:

1.5.4.3 Constitutional Justice — Decisions — Types — Finding of constitutionabty
unconstitutionality.

1.5.4.4 Congtitutional Justice — Decisions — Types — Annulment.

2.2.2.2 Sourcesof Congtitutional Law — Hierarchy — Hierarchy as between national saurce
— The Constitution and other sources of domestic la

3.4 General Principles — Separation of powers.

4.5.8 Ingtutions — Legislative bodies — Relations with judicial loesl

4.7.1 Ingtitutions — Judicial bodies — Jurisdiction.

5.3.13.3 Fundamental Rights — Civil and political rights Procedural safeguards, rights of
defence and fair trial — Access to courts.

Keywords of the alphabetical index:

Grant, state / School, private.

Headnotes:

An Amending Act depriving some specifically mengodnschools of a State grant that they had
been entitled to receive previously was found tedrgrary to the principle of the separation of
powers laid down in § 3 of the Constitution.

Summary:

In March 1996 the Minister of Education and Sciemmved an amendment anter alia, the
Private Independent Schools Act. The Minister'gppsals were primarily aimed at clarifying in

the Acts the extent to which the schools receidgte grants should be self-governing. The
proposals included provisions on the impartialityttee members of the board of directors as
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well as accountants, and provisions on the termg/lunh the schools could enter intoter
alia, tenancy agreements and real estate dealingstiévddly, rules on the administration of the
school funds, and rules on the withholding, witkgith and reclaiming of State grants were laid
down.

The Minister of Education and Science had seriaubt$ as to whether the schools connected
to a union of private schools, Tvind, would use 8tate grant for purposes that the Danish
Parliament and the Government wished to encoui@gasequently, the Minister moved an
amendment (8 7 of the Amendment Act) under whiclndschools were specified as being
deprived of the State grant as from 31 Decembe6.198e serious doubts of the Minister
originated from investigations carried out by thénistry of Education and Science and the
Public Auditor which “now gave full insight intoghschools’ illegal practices and reprehensible
conditions”.A majority in the Danish Parliamentrjed the Minister of Education and Science in
his general mistrust of the schools’ willingnesadminister State grants in accordance with the
law and consequently passed the proposed prows®id.

A private school connected to Tvind and coveredth®y Private Independent Schools Act
brought an action against the Ministry of Educataomd Science claiming that § 7 of the
Amendment Act should be declared invalid. The Hgiurt found in favour of the Ministry of
Education and Science but the Supreme Court unasi;m¢agreeing with the private school)
found § 7 invalid because it contravened 8§ 3, tlsiethtence, of the Danish Constitution:
“Judicial authority shall be vested in the coufftgustice.” The Supreme Court held that such an
interference by means of a legislative Act denytimg schools access to judicial review of the
right to receive State grants was in fact a finatision in a specific legal dispute. Such a
decision does not lie within the jurisdiction oktlegislature but falls under the jurisdiction of
the judiciary in accordance with the principle akedorocess of law.

Supplementary information:

Apart from questions of compensation in relatiorexpropriation the Supreme Court in this
judgment, for the first time since it was foundfedind a Parliamentary Act unconstitutional.

Languages:
Danish.

DEN-1999-2-004

a) Denmark b) Supreme Courtd) / d) 06-01-1999 £) | 134/1997 £) / g) / h) Ugeskrift for
Retsvaeseri999, 560; CODICES (Danish).

Keywords of the Systematic Thesaurus:

2.1.1.4.45our ces of Congtitutional Law — Categories — Written rules — International
instruments — European Convention on Human Right980.

3.17 General Principles — Weighing of interests.

3.18 General Principles — General interest.

5.3.22 Fundamental Rights — Civil and political rights — Freedom of the e press.

5.3.31 Fundamental Rights — Civil and political rights — Right to respect fane’s honour
and reputation.
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Keywords of the alphabetical index:
Defamation / Identity revealed / Public watchd&mour, unverified.
Headnotes:

A newspaper’s dissemination of a charge againgtrsop, who could easily be identified, was
held to be based on unverified rumours and thezefot justified in the public interest.

Summary:

In February 1996 a Danish newspaper, Jyllands-Rgstblished a series of Articles on various
business transactions made by a Danish bank. Tiwe&rnwere based upon summaries of board
meetings and other confidential material. On 20rkaty 1996 another Danish newspajiat

Fri Aktuelt, published an Article with the headline “Bank ddess notifying the police” stating
that the management of the bank had a presumpsidio avho had given the confidential
material to Jyllands-Posten but that the managerhidnot wish to reveal the identity of the
person in question.

In the Article certain information was given thaawid identify A, the person who was supposed
to have given the confidential information, to angawith slightest knowledge of the state of
affairs of the bank. The article, in which it wascehinted that revenge against the bank was the
reason for A’s behaviour, thereby contained a dafem against A under Section 261.1 of the
Criminal Code. The Supreme Court took into accaolat the rumour passed on was unverified,
a fact which reduced the importance of the pulplierest in being informed about the matter.
On this basis the Supreme Court unanimously cordiutdat the comprehensive freedom of
speech, which is generally afforded the press deroto enable them to fulfil their role as
“public watchdog”, when weighed against A’s intéseswvould not render the defamation
unpunishable in accordance with Section 269.1efXhminal Code and Article 10 ECHR. The
chief editor ofDet Fri Aktuelf having known that one of the journalists of tlesvepaper had
sought to reveal the source of the information ighbd in Jyllands-Posten, was found to share
the responsibility for the content of the Articleder Section 13 of the Media Liability Act and
therefore was required to pay a fine as well aspemsation for damages.

Cross-references:

In decisions | 488/19938(lletin 1997/1 [DEN-1997-1-001] and | 508/199Bu{letin 1999/1
[DEN-1999-1-001] the Supreme Court also considavethat extent the freedom of expression
of the press is guaranteed under Article 10 ECHR.

Languages:

Danish.

DEN-1999-1-003

a) Denmark b) Supreme Courtd) / d) 24-11-1998 £) 1 501/1998 f) / g) / h) Ugeskrift for
Retsvaeseri999, 275; CODICES (Danish).

Keywords of the Systematic Thesaurus:
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5.1.1.3.1Fundamental Rights — General questions — Entitlement to rights — fgmers —
Refugees and applicants for refugee status.

5.3 Fundamental Rights — Civil and political rights.

5.3.9 Fundamental Rights — Civil and political rights — Right of residence.

Keywords of the alphabetical index:

Criminal law / Deportation / Drug, pushing.

Headnotes:

Deportation of a foreigner who came to Denmark #84L and who had been convicted of
several criminal offences was found to be conttarythe Aliens Act taken together with
Article 3 ECHR.

Summary:

The appellant, a 45 year old refugee from Iraq Whd lived in Denmark since 1984, had a
permanent Danish residence permit. He had becatnegaaddict during his stay in Denmark,
and had several times been convictedifdger alia, drug pushing. In the present case of drug
pushing the court had to decide whether the appeateould be deported or not.

In contrast to the District Court and the High Gdbe Supreme Court unanimously found that
the appellant should not be deported, under § 2éefAliens Act and Article 3 ECHR. The
Court made reference to the fact that the appeNantd have served all his sentences not later
than seven months after the verdict and to theimpiof the Refugee Board about the existing
risk for the appellant if he was returned to Irag.

Cross-references:

On 24 November 1998 the Supreme Court also detivargudgement concerning the same
guestion — deportation due to drug pushing. Thisisten was reported ifJgeskrift for
Retsvaeseri999, 271, and is also reported in Busletin [DEN-1999-1-002].

Languages:

Danish.

DEN-1999-1-002

a) Denmark b) Supreme Courtd) / d) 24-11-1998 £) | 334/1998 f£) / g) / h) Ugeskrift for
Retsvaeseri999, 271; CODICES (Danish).

Keywords of the Systematic Thesaurus:

5.1.1.3 Fundamental Rights — General questions — Entitlement to rights — fgmers.
5.3.35 Fundamental Rights — Civil and political rights — Inviolability of b home.
5.3.36 Fundamental Rights — Civil and political rights — Inviolability of cmmunications.

Keywords of the alphabetical index:
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Criminal law / Deportation / Expulsion.
Headnotes:

The deportation of a 23-year-old foreigner, who eamDenmark at the age of 4-5 years, and
who had been convicted of several criminal offenaes found to be contrary to Article 8
ECHR.

Summary:

The appellant — a Turkish citizen — was born inkKeyrin 1974. He had lived in Denmark with
his family since 1979. He was sentenced to 14 ddyisnprisonment on lenient terms for
pushing heroin. The appellant had previously bemvicted for drug pushing, violence and
offences against property. The question in thegmtesase was whether the defendant should be
deported or not.

In contrast to the District Court and the High Gdbe Supreme Court unanimously found that
the appellant should not be deported. Since thellapp had lived in Denmark nearly all his life,
received his education and gained some workingrequee in Denmark, and since his family
was still living here, he was found to be so clpseinnected with Denmark that a deportation
would be an interference with his private and fgrhi€. He could therefore only be deported if
the interference was necessary in a democratietgp@ccording to Article 8 ECHR. The
Supreme Court found that the criminal offences waeof such a character that this criteria
was fulfilled.

Cross-references:

On 24 November 1998 the Supreme Court also detivargudgement concerning the same
guestion — deportation due to drug pushing. Thisisten was reported itJgeskrift for
Retsvaeseri999, 275, and is also reported in Bigletin [DEN-1999-1-003].

Languages:
Danish.

DEN-1999-1-001

a) Denmark b) Supreme Courtd) / d) 28-10-1998 £) 1 508/1997 f) / g) / h) Ugeskrift for
Retsvaeseri999, 123; CODICES (Danish).

Keywords of the Systematic Thesaurus:

2.1.3.2.1Sources of Congtitutional Law — Categories — Case-law — International case-law —
European Court of Human Rights.

3.18 General Principles — General interest.

3.19 General Principles — Margin of appreciation.

4.11.2 Ingtitutions— Armed forces, police forces and secret sensdeslice forces.

5.3.23 Fundamental Rights — Civil and political rights — Rights in respedttbe audiovisue
media and other means of mass communication.
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5.3.25 Fundamental Rights — Civil and political rights — Right to administize
transparency.

Keywords of the alphabetical index:
Defamation / Media, press, role / Good faith / @nlreport, suppression.
Headnotes:

Allegations made in a television programme agaanpblice officer were not justified in the
public interest.

Summary:

The appellants had produced a television prograrabmt a criminal investigation which
resulted in a conviction for murder. The televisigmogramme had been transmitted on the
public television channel. The appellants were gdrwith an offence under 8 267.1 of the
Criminal Code, based on a defamation allegationenmathe programme against a police officer
concerning the investigation of the murder case.

The Supreme Court unanimously held that the appsllin the programme had made

allegations against the police officer which wereended to discredit him. This constituted a
criminal offence under § 267.1 of the Criminal Cotlee question was hereafter whether or not
the allegations were justified under § 269.1 of@neninal Code, under which a person who in

good faith justifiably makes an allegation whicltlsarly in the general public interest or in the

interest of other parties is not indictable.

The majority of the Supreme Court (5 members) eraiftterpreting the provision in the light of
rticle 10 ECHR - found the appellants guilty. Tha@pean Court of Human Rights had stated
in their judgement of 25 June 199Phorgeirson v. Icelandthat there is a wide margin in
respect of public criticism of the police. Howeveonsideration shall be given to their good
name and reputation. The appellants had made aeterallegation against the police officer
claiming that he had committed a very serious ecrahoffence by having suppressed a police
report. According to the Supreme Court the appilgurpose had been to perform the role of
the press as a public watchdog. However, to filiifd purpose it was not necessary to insinuate
the guilt of the police officer without sufficiebasis.

The minority of the Supreme Court (2 members) Hbelt seen in the light of the narrow
interpretation of the exception to rticle 10.1 ECHRBntained in Article 10.2 ECHR the
appellants were not guilty. Consideration had t@iven to the basis on which the appellants
had made their allegation, its formulation and ¢ireumstances under which it was made.
According to the minority the allegations should be judged in isolation from the programme
in general. The programme’s purpose had beenttoisei the investigation of the murder case
and the appellants had not exceeded the limitseafdbm of expression, which should be
available to the media in a situation like thisovering a serious matter of public interest.
Cross-references:

In its decision of 9 December 1996, reportedJgpeskrift for Retsvaesef©997, 260 Bulletin
1997/1 [DEN-1997-1-001])), the Supreme Court alsoestdered to what extent the freedom of
expression of the press is guaranteed under HiclEECHR.
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Languages:

Danish.

DEN-1998-2-001

a) Denmark b) Supreme Courtd) / d) 06-04-1998 £) | 361/1997 £) / g) / h) Ugeskrift for
Retsvaeser1998, 800; CODICES (Danish, English).

Keywords of the Systematic Thesaurus:

2.2

2.3

3.3

.1.6.1Sour ces of Constitutional Law — Hierarchy — Hierarchy as between national and
non-national sources — Community law and domeatic+ Primary
Community legislation and constitutions.
.3 Sourcesof Constitutional Law — Techniques of review — Intention of the authir o
the enactment under review.
General Principles — Democracy.

4.16.1 Ingtitutions - International relations — Transfer of powergternational institutions.
4.17.2 Ingtitutions — European Union — Distribution of powers betw& mmunity and

member states.

Keywords of the alphabetical index:

Intention, legislative body / Constitution, judicraview / Sovereignty, transfer, limit.

Headnotes:

Danish participation in the European Community dugsnfringe the Constitution.

Summary:

Ten citizens appealed to the Supreme Court in caldrave the judgment of the Eastern
Division of the High Court@stre Landsrgtof 27 June 1997 overruled. They reiterated their
claim before the High Court that the Prime Minigbould be ordered to recognise that the Act
of Accession to the European Communities contravéhe Constitution. The Prime Minister
moved for dismissal of the claim.

The Supreme Court considered in this case wheltgeiniplementation in Denmark of the
Treaty Establishing the European Community (ECjrasied in the Treaty Establishing the
European Union was lawfully made in pursuance @D&f the Constitution or, alternatively,
whether such implementation required an amendnighedConstitution pursuant to 8§ 88 of the
Constitution.

8 20 of the Constitution is framed as follows:

“20.1 Powers vested in the authorities of the Reahder this Constitutional Act may, to an
extent specified by statute, be delegated to iatemmal authorities set up by mutual
agreement with other states for the promotion tefrivational rules of law and cooperation.

20.2 For the enactment of a Bill dealing with Himve, a majority of five-sixths of the
members of the Folketing shall be required. If timigjority is not obtained, whereas the
majority required for the passing of an ordinaryl B obtained, and if the Government
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maintains the BIll, it shall be submitted to theatbrate for approval or rejection in
accordance with the rules for referenda laid daw@ection 42.”

Primarily, the appellants pleaded that Section 20.the Constitution grants authority for the
transfer of sovereignty only “to an extent spedifi®y statute”, and that this condition had not
been met. In this connection they referred, inigalgr, to the powers vested in the Council
under Article 235 EC, and to the law-making adtdgtof the European Court of Justice.
Secondly, the appellants pleaded that the delegafisovereignty is on such a scale and of such
a nature that it is inconsistent with the Consbthis premise of a democratic form of
government.

In a unanimous judgment the Supreme Court fourtdhieaDanish participation in the European
Community did not infringe the Constitution.

Cross-references:

On 12 August 1996 the Supreme Court delivered gnmaht on the admissibility of this case.
This decision has been reportedinletin 1996/2 [DEN-1996-2-002].

See also the Supreme Court decision of 26 May i§8arted irBulletin 1997/3 [DEN-1997-3-
002].

Languages:
Danish.

DEN-1997-3-003

a) Denmark b) Supreme Courtd) / d) 16-06-1997 £) 137/1997 £) / g) / h) Ugeskrift for
Retsvaeseri997, 1157; CODICES (Danish).

Keywords of the Systematic Thesaurus:

2.3.3  Sourcesof Congtitutional Law — Techniques of review — Intention of the authir o
the enactment under review.

4.5.2 Ingitutions - Legislative bodies — Powers.

4.5.8 Ingttutions — Legislative bodies — Relations with judicial loesl

4.6.6 Ingtitutions — Executive bodies — Relations with judicial badie

5.1.1.3.1Fundamental Rights — General questions — Entitlement to rights — fgmers —
Refugees and applicants for refugee status.

5.3.3 Fundamental Rights — Civil and political rights — Prohibition of tante and inhuman
and degrading treatment.

5.3.13.3 Fundamental Rights — Civil and political rights Procedural safeguards, rights of
defence and fair trial — Access to courts.

Keywords of the alphabetical index:

Intention, legislative body / Judicial review, presion / Refugee Board, judicial character /
Expulsion.

Headnotes:
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In a split decision the Supreme Court found itldisthed in the final wording as well as in the
drafting history of the relevant provision of thdieks Act that the Danish Parliament
(Folketinget) intended to preclude judicial review of the demisi of the Danish National
Refugee Board. Hence, according to Danish law, ntwnal limitations upon the courts’
examination of executive decisions stemming frorohsprovisions applied. The plaintiff, a
foreign national, was thus precluded from challegghe decision in court on the grounds that it
violated Article 3 ECHR.

Summary:

In September 1994 the Danish National Refugee Batsded an application for a residence
permit lodged by a foreign national and, at theeséime, decided that pursuant to 8 32a of the
Aliens Act the applicant could be compelled to Eéwe country, if necessary by force. Having
failed to persuade the National Board to reconsidedecision, the applicant took legal action

against the Board on the grounds that he riskesepetion if he were to return to his native

country. Thus, he argued, the carrying out of tbarB’'s decision would constitute a violation of

rticle 3 ECHR.

A majority of the Supreme Court (4 members) infiatated that § 63 of the Constitution
(which provides that the courts shall have the pawelecide any question bearing upon the
scope of the authority of the executive power) duesgpreclude th€olketingfrom limiting this
power to a certain extent. It subsequently fourad tihe wording of § 56.7 of the Aliens Act as
well as its drafting history indicated that thelketingintended to preclude judicial review of the
Board’s decisions to the same extent as other $omd that preclude judicial review. In
reaching this verdict the majority of the couraetted importanciter alia to the fact that the
Refugee Board is of a judicial character and thad composed of specialist members. The
majority also found that the Board’s decision tquiee the plaintiff to leave the country, if
necessary by force, had been taken with due regatitle 3 ECHR. Therefore the plaintiff's
argument (that to force him to leave the countryuldoconstitute an infringement of the
Convention) did not give the courts jurisdictioreo¥he matter in spite of the provision in the
Aliens Act precluding judicial review.

A minority of the Supreme Court (3 members) stdted a precondition for the preclusion of
the courts’ judicial review was that the Act in gtien be sufficiently clear as to warrant such an
interpretation. In the case before them the mipontre of the opinion that the above-
mentioned provisions were not of such clarity apreclude the courts from reviewing the
decision of the Refugee Board.

In accordance with the view of the majority, thaipliff's complaint was dismissed by the
Supreme Court.

Languages:

Danish.

DEN-1997-3-002

a) Denmark b) Supreme Courtd) / d) 26-05-1997 £) 1 171/1997 £) / g) / h) Ugeskrift for
Retsvaeseri997, 1062; CODICES (Danish).
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Keywords of the Systematic Thesaurus:

1.4.9.2 Constitutional Justice — Procedure — Parties — Interest.

3.19 General Principles — Margin of appreciation.

4.6.6 Ingtitutions — Executive bodies — Relations with judicial badie

5.3.13.1'Fundamental Rights — Civil and political rights Procedural safeguards, rights of
defence and fair trial — Equality of arms.

Keywords of the alphabetical index:
Decision, descretionary, judicial review / Judgmesdisoned, obligation / Treaty, Maastricht.
Headnotes:

A decision of the Board of Appeal PermissigRsocesbevillings-neevnetjas exempted from
judicial review as the decision was based on tleecese of the Board’s discretion. The Board of
Appeal Permissions’ dismissal of an applicationlézve to appeal to the Supreme Court fell
within the Board’s margin of appreciation.

Summary:

A number of persons brought legal action against Manish Prime Minister asserting that
Denmark’s accession to the Maastricht Treaty ctuietl a breach of § 20 of the Constitution.
In this connection the plaintiffs requested that thigh Court order the Prime Minister to
produce a number of documents to cast light upenpibsition of the Government and of
Parliament concerning the limits to the applicatbrrticle 235 EC. The High Court dismissed
this request in a unanimous decision of 5 Noverhb8s.

The plaintiffs applied to the Board of Appeal Pessions for leave to appeal the decision to the
Supreme Court. The Board dismissed this applicatiandecision of 22 November 1996 as the
Board did not consider the appeal to be a matter foihdamental character as required. The
plaintiffs then instituted legal proceedings agiith® Board asserting that the decision was
invalid.

A majority of the Supreme Court (4 members) hedd they could not disregard the fact that the
fundamental character of the original case migHuemce the question whether or not the
appeal was itself to be regarded as fundamenta. n&jority of the Supreme Court found,

however, that the decision of the Board of Appesgihissions was within the Board’s margin of
appreciation. The majority further held that it didt constitute a procedural fault that the
Board’s decision was given merely with referenc& t892.2 of the Administration of Justice

Act without any further reasons in support of ggidion having been given.

Finally, the majority held that there had been mation of the principle of “equality of arms”
of Aticle 6 ECHR in respect of the refusal to ortter Prime Minister to produce the documents.

A minority of the Supreme Court (1 member) founal tine case against the Prime Minister was
of a fundamental character and that this fact shbale been taken into consideration by the
Board, cf. § 392.2 in the Administration of Justidet. Therefore the minority found the
decision void.
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Languages:
Danish.

DEN-1997-1-001

a) Denmark b) Supreme Courtd) / d) 09-12-1996 £) | 488/1995 f) / g) / h) Ugeskrift for
Retsvaeseri997, 260; CODICES (Danish).

Keywords of the Systematic Thesaurus:

2.2.1.5 Sourcesof Congtitutional Law — Hierarchy — Hierarchy as between national and
non-national sources — European Convention on HURngints and non-
constitutional domestic legal instruments.

5.3.21 Fundamental Rights — Civil and political rights — Freedom of expressi

5.3.22 Fundamental Rights — Civil and political rights — Freedom of the e press.

Keywords of the alphabetical index:
Conviction, criminal.
Headnotes:

Since the interference with their freedom of exgirés was not necessary in a democratic
society for the protection of the reputation ohtgyof others, the Supreme Court acquitted a
journalist and an editor responsible under thespiresn a criminal charge.

Summary:

The Danish High Court of Justice had sentencedradtist and an editor responsible under the
press for having referred in a number of Artickesdefamatory statements originating in a
complaint lodged by a citizen to the Disciplinargadd of the Danish Bar and Law Society
(Advokatnaev net)

The Supreme Court recalled that since the Euro@mmvention on Human Rights had been
incorporated into Danish law in 1992, the defanmafioovisions in the Danish Criminal Code
must be read in the light of Article 10 ECHR. Thi®ans that any restriction of the right to
freedom of expression must be neces sary in a datiwsocietyjnter alia in the interest of the
protection of the reputation or rights of others.

In weighing respect for freedom of expression agjgmotection against defamation, attention
must be drawn to the media’s role as “public-watgfidand restrictions which in an
unreasonable manner interfere with that role cabeohade.

In the light of these considerations the SupremerCimund the journalist and the editor
responsible under the press not guilty.

Cross-references:

In the judgement reference is made to a Supremet Camlgement published ibgeskrift for
Retsveeseri994, 988.
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Languages:
Danish.

DEN-1996-2-002

a) Denmark b) Supreme Courtd) / d) 12-08-1996 £) |1 272/1994 f) / g) / h) Ugeskrift for
Retsvaeseri996, 1300; CODICES (Danish).

Keywords of the Systematic Thesaurus:

1.4.9.2 Constitutional Justice — Procedure — Parties — Interest.

3.1 General Principles — Sovereignty.

3.4 General Principles — Separation of powers.

4.16.1 Ingttutions - International relations — Transfer of powergternational institutions.

4.17.2 Ingtitutions — European Union — Distribution of powers betw@& mmunity and
member states.

5.3.13.3 Fundamental Rights — Civil and political rights Procedural safeguards, rights of
defence and fair trial — Access to courts.

Keywords of the alphabetical index:
Treaty, Maastricht.
Headnotes:

The Treaty on European Union implies a transféegislative powers to the Union in respect of
a number of general and important aspects ofTifies is why the Act of Accession in itself is of
vital importance to the Danish population in gehé@adinary citizens have thus a legal interest
in having the constitutionality of the Act of Acsgsn tried on the merits.

Summary:

In this case a judgment of the High Caleindsret)was quashed and the case remitted for trial
before the High Court because the Supreme Courtoivéise opinion that the plaintiffs (the
appellant) — a number of citizens of varying octigma— had the necessary legal interest in
having the question of the constitutionality of #het of Parliament regarding accession to the
Treaty on European Union (Maastricht) tried. Th&ens invoked especially the provision in
the Constitution regarding the powers of the legisk in foreign affairs as well as the provision
regarding amendment of the Constitution.

A number of citizens had instituted legal procegsdibefore the High Court against the Prime
Minister, claiming that the Act of Parliament regdjag accession to the Treaty on European
Union (Maastricht) — the Act of Accession of 28 Adr993 — was not in accordance with the
provisions of Article 20.1 of the Constitution rediag the legislature’s powers in foreign

affairs. The plaintiffs argued that the transfelegfislative powers to the European Union was
not “to a more specified extent”, as required btiote 20.1 of the Constitution. Thus, accession
to the treaty — according to the plaintiffs — reqdi an amendment of the Constitution in
accordance with the procedure pursuant to ArtiBleo8 the Constitution. The High Court

dismissed the plaintiffs’ claim on the grounds ttreg citizens in question had no specific and
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present legal interest in having the claim admifeadthe purpose of trying the question in
substance. The plaintiffs appealed to the SupreouetC

In the Supreme Court, the appellant plaintiffs adyin addition that it would constitute a

violation of Article 6.1 ECHR if the Court dismiskéhe claim to have the constitutionality of
the Act of Accession tried on the merits. This wiésputed by the defendant, who moreover
argued that it would be possible for citizens, ammeection with legal challenges to acts of the
EU institutions which affected them individually dandirectly, to challenge also the

constitutionality of the Act of Accession.

The Supreme Court stated that the Treaty on Europegon implied a transfer of legislative
powers to the Union in respect of a number of gdrenrd important aspects of life. This was
why the Act of Accession itself was of vital impamte to the Danish population in general. The
present case differed in this respect from prevaases concerning the constitutionality of Acts
of Parliament. The Supreme Court therefore consitidvat under the circumstances there was
not a sufficient basis — contrary to what was thgedn the Supreme Court judgment reported in
Ugeskrift for Retsveeserl973, page 694 - to call for the demonstrationaoflirect and
individual affect on their affairs arising from tAet in question. The Court moreover stated that
such a demand was not appropriate in that it wootdead to a better clarification of the case.

The Supreme Court therefore ruled that the judgretihe High Court be quashed and that the
case be remitted for trial in the High Court. Tippellants were thus given an opportunity to
have the case examined by a court on the meritsjudgment was given by nine judges and
was unanimous.

Supplementary information:

The judgment resulted in a comprehensive publiatebn the question of the relationship
between the courts and the legislature, and ossilge amendment to the Constitution.

Cross-references:

Judgment of the 3rd division of the Eastern Higlu€of 30.06.1994.

Supreme Court judgment of 28.06.1973 in case 3Z2/1'@&ported irJgeskrift for Retsvaesen
1973, page 694.

Languages:

Danish, English (translation by the Court).

DEN-1996-1-001

a) Denmark b) Supreme Courtd) / d) 16-11-1995 £) |1 36/1995 £) / g) / h) Ugeskrift for
Retsvaeseri996, 234; CODICES (Danish).

Keywords of the Systematic Thesaurus:

2.1.1.4.45our ces of Congtitutional Law — Categories — Written rules — International
instruments — European Convention on Human Right9%0.
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2.2.1.5 Sourcesof Congtitutional Law — Hierarchy — Hierarchy as between national and
non-national sources — European Convention on HuRigints and non-
constitutional domestic legal instruments.

5.3.5.1.3Frundamental Rights — Civil and political rights — Individual liberty Deprivation of
liberty — Detention pending trial.

5.3.13.1'Fundamental Rights — Civil and political rights PProcedural safeguards, rights of
defence and fair trial — Impatrtiality.

5.3.13.2.Fundamental Rights — Civil and political rights Procedural safeguards, rights of
defence and fair trial — Presumption of innocence.

Keywords of the alphabetical index:
Judge, acting / Criminal proceedings / Justiceeagce.
Headnotes:

The judgments of the district couliyfe?) and of the High Court_@ndsre} in a criminal case
were quashed and the case remitted for retrialrefbe district court because in the
circumstances of the case an order for detenticustody based on an especially confirmed
suspicion — made during the trial before the distourt — disqualified the court from trying the
case.

Summary:

A person charged with rape had been detained petrithof the case before the court, as in the
circumstances of the case there were specific measobelieve that the accused would render
difficult the prosecution of the case. The judgenid that the detention could not be based on an
especially confirmed suspicion.

During the trial before the district court, an are&as made to maintain the detention, but now
based on the establishment of an especially coafirauspicion. At the time of this order, the
court had examined the accused and six witnesgbe imial. The witness examination was not
concluded, and counsel for the defence had nahgde his closing speech.

The accused claimed that the court had disqualifssdf through the order for detention, and
that the continued trial was an infringement ofidet6.1 ECHR.

The presuppositions for the rules on disqualifaratas declared by the legislator in the Danish
Administration of Justice Actrétsplejelovely and the relationship of these rules to detention
pending trial, were expressed in the preparatomksvof an amendment to the Act in 1990. This
amendment was caused by the decision of the Euro@emrt of Human rights in the
Hauschildt case $pecial Bulletin ECHR [ECH-1989-S-QD1 The preparatory works
presupposed that no disqualification would arisesyant to Article 6.1 ECHR caused by
detentions based on an especially confirmed sasp{aiot prior to, but) during the trial.

The Supreme Court stated that the present prdatizethe Convention bodies does not provide
a basis for establishing that in all cases it dllcompatible with the Convention provision that
a judge patrticipates in the adjudication of a ¢alse has ordered detention of the accused based
on an especially confirmed suspicion during tred.tri
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The majority (three judges) of the Supreme Courhébthat, in the circumstances, the use of the
provision on detention was suited to give the aedube impression that the question of guilt
now had in fact been decided without his having aadpportunity to exercise his right of
defence, cf. Articles 6.3.c and 6.3.d ECHR. Acawgt)i, these judges found that the case had
presented circumstances which were suited to majuestion the absolute impartiality of the
court during the continued trial.

The minority (two judges) found that, although gireduction of evidence was not completely
concluded and counsel for the defence had not gdtam opportunity to make his closing
speech, disqualification did not arise becauseabthie most important part of the production of
evidence had been completed when the order was made

The judgments of the district court and of the H@burt were then quashed and the case was
remitted for retrial.

Cross-references:

The judgments of the district court and of the Higghurt are reported idgeskrift for Retsvaesen
(Danish Law Reports) 1994, 225 .

The decision refers to the Supreme Court order Mbxtember 1989, reported Wgeskrift for
Retsvaeseh990, 13, and to the judgment of the European tGaurduman Rights of 24 May
1989 in theHauschildtcase (Series A no. 154pecial Bulletin ECHR [ECH-1989-S-001].
Languages:

Danish.

DEN-1995-R-001

a) Denmark b) Supreme Courtd) / d) 08-08-1995 £) Il 449/1994 f) / g) / h) Ugeskrift for
Retsvaeseri995, 828; CODICES (Danish).

Keywords of the Systematic Thesaurus:

5.2.1.1 Fundamental Rights — Equality — Scope of application — Public burdens
5.3.18 Fundamental Rights— Civil and political rights — Freedom of consaien
5.3.26 Fundamental Rights — Civil and political rights — National service.
Keywords of the alphabetical index:

Sentence, suspension / Community service / Jeh®watriess.

Headnotes:

A suspended sentence combined with community seivia suitable sentence in situations
where the objection to do military service is trotgtivated by the conscience of the accused.

Summary:
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The accused was called up to do six months’ mylisarvice in the National Rescue Corps.
However, he twice failed to present himself. Hersitied that he wanted to be exempted from
military service — including the National Rescuerf@&— because of his religious persuasion.
His family had been Jehovah’s Witnesses for geioasaiand he used all his spare time doing
missionary work. He claimed that doing military\see was not in accordance with one of the
fundamental principles of Christianity: the sixtbomemandment, “Thou shalt not kill”. The
accused felt that if he participated in the NatioRascue Corps he would indirectly have
accepted doing military service.

The majority of the Supreme Court (3 members) tiedl a suspended sentence combined with
community service is a suitable sentence in sdonatwhere the objection to doing military
service is truly motivated by the conscience ofgbeused. The accused was therefore convicted
and given a suspended sentence of six months’somprient on the condition that he did 240
hours of community service.

The minority of the Supreme Court (2 members) liedd if objectors were given a suspended

sentence combined with community service, the piaof equality before the law would be

infringed since the community service was limitedone and a half months (240 hours) of

service, whereas those who did their military sEnhad to serve six, nine or twelve months in

the military forces. The minority would thereforavie sentenced the accused to six months’

imprisonment.

Languages:

Danish.

DEN-1994-3-003

a) Denmark /b) Supreme Court €) / d) 28-10-1994 k) |1 91/1994 /) / g) / h) Ugeskrift for

Retsvaeseri994, 988; CODICES (Danish).

Keywords of the Systematic Thesaurus:

3.17 General Principles — Weighing of interests.

5.3.21 Fundamental Rights — Civil and political rights — Freedom of expressi

5.3.23 Fundamental Rights — Civil and political rights -Rights in respect of the audiovis
media and other means of mass communication.

5.3.24 Fundamental Rights — Civil and political rights — Right to informatio

5.3.32 Fundamental Rights — Civil and political rights — Right to privatedi

Keywords of the alphabetical index:

Freedom of information.

Headnotes:

The media’s right to news coverage (the rightéediom of information) was in a particular case
given priority to the right to private life.

Summary:
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A journalist working for a local television channghs charged with unlawfully entering the
private garden of a well-known politician and memtsiegparliament during a demonstration that
took place in the garden. The demonstrators hadougly been convicted of the same offence.
The journalist had tried to contact the politiciayrknocking on the door. However, the door
remained closed and the journalist remained irgrden where he spoke to the demonstrators
and made an interview which was broadcast the saer@ng. The journalist was convicted by
the District Court as well as by the High Court; &cquitted by the Supreme Court.

The Supreme Court held that by remaining in thelgarthe journalist had entered a private
property that was not “freely accessible” as priddibby Section 264.1 of the Danish Criminal
Code. However, the right to private life must irtlsicases be balanced against the interest of
news coverage (right to freedom of information)the present case, priority was given to the
media’s right to news coverage.

Supplementary information:

In this balancing of interests the Court made $ige@ference to Article 10 ECHR and to the
judgment of 23.09.1994 of the European Court of HanRights in the case “Jersild vs.
Denmark”.

Languages:

Danish.

DEN-1994-3-002

a) Denmark /b) Supreme Court @) / d) 12-10-1994 k) 1l 50/1994 /f) / g) / h) Ugeskrift for
Retsvaeseri994, 953; CODICES (Danish).

Keywords of the Systematic Thesaurus:

5.3.13.3 Fundamental Rights — Civil and political rights Procedural safeguards, rights of
defence and fair trial — Access to courts.

Keywords of the alphabetical index:

Collective agreement / Labour law.

Headnotes:

A collective agreement cannot preclude an emplds@®a bringing an action regarding his
discharge before the ordinary courts in cases wiherérade association does not take steps to
deal with the case before a special court or atimtr.

Summary:

An employee in a building society — who had beestltirged — wanted to bring an action
against the building society before the ordinaryrtaegarding his salary. A collective
agreement provided right to take proceedings bedapecial court of arbitration for the trade

union and not for the individual employee. The ¢ramhion, however, did not wish to take any
legal action in connection with the case. The lngdsociety asserted that according to the
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collective agreement the case should be dismisgedebordinary courts. The Supreme Court

stated that in the light of Article 6.1 ECHR thepayee was not precluded from bringing an

action regarding a civil claim relating to a discebefore the ordinary courts in cases where
the trade union does not bring the claim befoneegial court of arbitration.

Languages:
Danish.

DEN-1994-1-001

a) Denmark b) Supreme Court@) / d) 18-04-1994 £) 1l 395/1993 ) The Attorney General
against Per-Henrik Nielsery) / h) Ugeskrift for Retsvaeseh994, 536; CODICES (Danish).

Keywords of the Systematic Thesaurus:

1.4.1 Congtitutional Justice — Procedure — General characteristics.

2.2.1.5 Sources of Congtitutional Law — Hierarchy —Hierarchy as between national
non-national sources — European Convention on HuRights and non-
constitutional domestic legal instruments.

4.7.8.2 Ingtitutions — Judicial bodies — Ordinary courts — Criminal deu

5.3.13.1+Fundamental Rights — Civil and political rights Procedural safeguards, rights of
defence and fair trial — Independence.

Keywords of the alphabetical index:

Judge, acting / Criminal proceedings.

Summary:

The Constitution was not found to preclude the @serof judicial functions by acting judges
who do not enjoy constitutional protection agadtistnissal and transfer, since this corresponds
to a long-standing legal practice. The Supreme Ghdrnot find a sufficient basis to state that
the exercise of judicial functions by these acjumpes in general would be incompatible with
Article 6 ECHR, but urged the legislative powerstek a general clarification of the problem.
However, the Supreme Court found that it was incatibfe with Article 6 ECHR that the
criminal proceedings in the case under considerdierd been conducted by an acting judge
who had at the same time served in the departnighedMinistry of Justice dealing with the
police, the prosecution and the granting of leavegpeal in criminal proceedings.

Languages:

Danish.

DEN-1989-S-001

a) Denmark /b) Supreme Court ¢) / d) 13-02-1989 k) 279/1988 £) / g) / h) Ugeskrift for
Retsvaeseri989, 399.

Keywords of the Systematic Thesaurus:
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2.1.3.2.1Sources of Congtitutional Law — Categories — Case-law — International case-taw
European Court of Human Rights.

3.17 General Principles — Weighing of interests.

5.2.2.2 Fundamental Rights — Equality — Criteria of distinction — Race.

5.3.21 Fundamental Rights — Civil and political rights — Freedom of expressi

5.3.23 Fundamental Rights — Civil and political rights -Rights in respect of the audiovis
media and other means of mass communication.

5.3.45 Fundamental Rights — Civil and political rights —Protection of minorities ai
persons belonging to minorities.

Keywords of the alphabetical index:

Defamation, racial / Media, broadcasting, racidéyogatory statement / Racial discrimination,
protection, principle / Racial hatred, incitatioRdcial hatred, aiding and abetting.

Headnotes:

Two persons employed at the Danish Broadcastingdzation had infringed the Danish Penal
Code by broadcasting statements of a racially @¢oog nature made by three youths. The
majority of the Supreme Court found that the ppleciof freedom of expression did not
outweigh the right to protection against such thcterogatory statements.

Summary:

In 1985 an interview with three members of a grofigouths known as “the Greenjackets” by
the Danish Broadcasting Corporatianmarks Radioyvas broadcast nationwide. During the
interview the three persons made abusive and dergge&marks about immigrants and ethnic
groups in Denmarknter alia, comparing various ethnic groups to animals.

The three youths were subsequently convicted uidie 266.b of the Penal Code for having
made racially derogatory statements. The City Colu@openhagen and the Eastern Division of
the High Court also convicted the journalist, wiaal Imitiated the interview, and the head of the
news section oDanmarks Radipwho had consented to the broadcast, under Ag&&feb in
conjunction with Article 23 of the Penal Code fadiag and abetting the three youths. Both
courts reasonednter alia, that the journalist had taken the initiative taka the programme
while aware of the nature of the statements likelipe made during the interview and that he
had encouraged “the Greenjackets” to express itheist views. The head of the news section
was convicted because he had approved of the lasi@ay of the programme though aware of
the content.

A majority of the Supreme Court (4 members) votedavour of confirming the High Court
sentence. By broadcasting and thus making pubgc rétially derogatory statements, the
journalist and the head of the news sectioafmarks Radidad infringed Article 266.b in
conjunction with Article 23 of the Penal Code. Inist case, the principle of freedom of
expression in matters of public interest did ndiveigh the principle of protection against racial
discrimination.

One dissenting judge voted in favour of the acgudt the journalist and the head of the news
section oDanmarks RadioThe judge noted that the object of the prograrhatebeen to make
an informative contribution to an issue of somesimamotional public debate and the
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programme had offered an adequate coverage ofid¢hes wf “the Greenjackets”. Even though

“the Greenjackets” only made up a small number ebpte, the programme still had a
reasonable news and information value. The disggniidge concluded that the fact that the
journalist had taken the initiative with regardtbe interview did not imply that the journalist

and the leader of the news section should be fguiity.

In accordance with the view of the majority, thdedeants’ appeal was dismissed by the
Supreme Court.

Cross-references:

Following the judgment by the Supreme Court, thenalist, Mr Jersild, lodged an application
against Denmark with the European Commission of &urRights on the grounds that his
conviction violated his right of freedom of expriessunder Article 10 ECHR. On 23 September
1994 the European Court of Human Rights, by tweltes to seven, decided that there had
been a violation of Article 1(Publications of the European Court of Human Righitd. 298,
Bulletin on Constitutional Case-Law994/3 [ECH-1994-3-014])).

Languages:

Danish.

DEN-1986-S-001

a) Denmark b) Supreme Courtd) / d) 24-10-1986 £) 11 193/1985, 194/1985, 195/1985)//
g) / h) Ugeskrift for Retsvaeseh986, 898.

Keywords of the Systematic Thesaurus:

1.3.4.1 Constitutional Justice — Jurisdiction — Types of litigation Eitigation in respect «
fundamental rights and freedoms.

1.6.1 Constitutional Justice — Effects — Scope.

2.1.1.4.4ources of Congtitutional Law — Categories — Written rules nternatione
instruments — European Convention on Human Right980.

2.2.1.5 Sources of Congtitutional Law — Hierarchy —Hierarchy as between national
non-national sources — European Convention on HuRights and non-
constitutional domestic legal instruments.

5.1.1.2 Fundamental Rights — General questions — Entitlement to right€itizens of th
European Union and non-citizens with similar status

5.3.18 Fundamental Rights — Civil and political rights — Freedom of consaien

5.3.27 Fundamental Rights — Civil and political rights — Freedom of assoiiat

5.4.3 Fundamental Rights — Economic, social and cultural rights — Rightork.

5.4.11 Fundamental Rights — Economic, social and cultural rights Freedom of trac
unions.

Keywords of the alphabetical index:
Trade union, membership, change / Necessity, |pgdification.

Headnotes:
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Eight bus drivers, who had terminated their menibprof certain trade unions, were
subsequently dismissed. Their constitutional rigldsnot render the dismissal invalid nor could
Article 11 ECHR be applied directly. Under the Acanting Protection against Dismissal due to
Trade Union Relations, however, the bus drivereveerarded compensation. However, the bus
drivers were not entitled to be reinstated in teeiwvice.

Summary:

Eight bus drivers employed at the Greater Copemhdtjes Service had terminated their
membership of certain trade unions, which untihthad represented all bus drivers employed at
the bus company. The bus drivers had instead jaitbdr Denmarks Free Trade Union or the
Christian Unemployment Fund. This resulted in esien strikes and blockades of the bus
service by their colleagues and finally led todisenissal of the eight bus drivers.

The plaintiffs — the eight bus drivers — were o thpinion that the dismissals conflicted with
their constitutionally-protected rights of worsli#rticle 68 of the Constitution), choice of trade
(Article 74 of the Constitution), and associatidaticle 75 of the Constitution) as well as the
principle of access to employment in a suitable b Article 78 of the Constitution. They
further referred to the principle of equal righte Act granting Protection against Dismissal due
to Trade Union Relations, the Salaried Employee &atl Article 11 ECHR.

The employer, the Greater Copenhagen Council, drthae the dismissal of the bus drivers was
not due to the change in their trade union contlitiout was solely a consequence of restrictions
on the operation of the bus service in the metitgpolarea. According to the Council, every
other possible a verve had been explored to sblweconflict. The dismissal was in any case
justified by legal necessity.

The Supreme Court stated that the Greater Copeml@amencil’'s decision could not be declared

invalid pursuant to the paragraphs of the Congiitutreferred to by the plaintiffs, or any other

constitutional principles. The Supreme Court furtbimated that Article 11 ECHR could not be

applied directly in this case. Instead, the disalésdiad to be judged under the Act granting
Protection against Dismissal due to Trade Unioraftels, which had been adopted with the
aim of fulfilling Denmark’s obligations pursuant £aticle 11 ECHR. The Supreme Court then

went on to conclude that the dismissals were irtragantion of the said Act as well as of the

principle of equal rights. The bus drivers shotleréfore be granted compensation. The Act did
not, however, contain any provisions pursuant tackvithe bus drivers could be reinstated in
their jobs.

Supplementary information:

At the time of the judgment, Denmark was boundneyEuropean Convention of Human Rights
on the basis of international law. In 1992 the Gtion was incorporated in Danish law.

Languages:
Danish.

DEN-1980-S-002
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a) Denmark b) Supreme Courtd) / d) 29-10-1980 k) |1 333/1979 K) / g) / h) Ugeskrift for
Retsvaeseri980, 1037.

Keywords of the Systematic Thesaurus:

3.17 General Principles — Weighing of interests.
5.3.21 Fundamental Rights — Civil and political rights — Freedom of expressi

Keywords of the alphabetical index:

Defamation / Trademark, close reproduction on pastoster, satiric manifestation / Public
debate, contribution / Social matter, essential.

Headnotes:
A poster with a controversial text could not behiibded nor should the text be modified.
Summary:

In 1978, the appellant had produced a poster witlnaaing of a pig and the following text:
“Danish pigs are healthy, they are bursting withibeotics”. The drawing was a close
reproduction of the trademark used by two orgaioisatrepresenting the Danish meat industry.

The two organisations claimed that the content thedpresentation of the poster constituted
defamation towards the industry. They therefore taéra prohibition against the use and
distribution of the poster as well as a substamtiabification of the expression: “They are
bursting with antibiotics”.

According to the appellant the poster was a sathaaifestation of the fact that antibiotics may
be found in slaughtered pigs, and a contributiotihéoextensive public debate about the use of
antibiotics for domestic animals and the effectshefr use. The poster was not intended to be
defamatory.

A majority of the Supreme Court (5 members) he#d the poster was a satiric expression of the
opinion that an unreasonable amount of antibiatiag/ be found in slaughtered pigs. This
criticism was not addressed towards a particulanmgisuch as the slaughter-houses represented
by the plaintiffs. It was meant rather as a contrdn to the extensive public debate on the use
of drugs for farm animals, a debate which had @haskegislative restriction on the drugs used
for farm animals, and which had increased the nunobesamples taken from slaughtered
animals tenfold. The majority stressed the impaeanf the principle of freedom of expression
in essential social matters such as the one intiguegccordingly, the majority found that the
poster did not contain an unlawful statement.

A minority of the Supreme Court (2 members) helt the poster should be interpreted as an
accusation against the Danish slaughter-housepraddicers, clearly stating that Danish pigs
pose a health threat due to the use of antibidfies.principle of freedom of expression could,
according to the minority, not justify the harméuld unverified statement of the appellant.
Languages:

Danish.
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DEN-1980-S-001

a) Denmark /b) High Court /c) Eastern Division d) 19-06-1980 /e) 16-313/1978 f)
Greendaned) / h) Ugeskrift for Retsvaesgh980, 955.

Keywords of the Systematic Thesaurus:

3.18 General Principles — General interest.
4.5.2 Ingtutions — Legislative bodies — Powers.
5.3.39.1 Fundamental Rights — Civil and political rights — Right to propertyExpropriation.

Keywords of the alphabetical index:

Monopoly, state / Competition / Transport, sea, opaty / Law, effect on individual /
Compensation / Law, economic aim.

Headnotes:

An Act of Parliament re-establishing a state momhppm the sea carriage of goods to
Greenland, which solely affected one private congpaas held to be an act of expropriation.

Summary:

Since 1776, carriage by sea to Greenland had Ibgetaw, a Danish state monopoly. The
Monopoly Act was repealed in 1951 but a new Act wassed re-establishing the state
monopoly in 1973.

As a consequence, a shipping company, Greendaneh wiad been carrying goods to
Greenland by sea since January 1972, was preclooledconducting its shipping business.
Greendane therefore claimed that the Act condtitateact of expropriation and that Greendane
was entitled to compensation according to Artideof the Constitution. Under this provision
the right to property is protected and no persatl $le ordered to surrender his property except
where required in the public interest. It shalido@e only as provided by statute and against full
compensation.

The majority of the High Court (2 members) foundtthree enterprise such as the shipping
business conducted by Greendane was protected Amtigle 73 as a property right. As to
whether the Act in question constituted an actxpf@priation, the majority then reflected upon
the purpose of the Act. According to thteavaux préparatoires’, the principal aim was to
maintain a system of equal carriage rates foraatspof Greenland. The majority, however, held
that the Act also pursued an economical aim foDtaeish state. The majority further noted that
Greendane was the only company directly affectethbyestablishment of the state monopoly.
On this basis the Act was found to constitute @anoaexpropriation and thus Greendane was
entitled to compensation, including an estimatedunh for loss of expected profit. It was
without significance that Greendane had been waaigathst starting the shipping business and
that the business had only been conducted forratgne.

The minority of the High Court (1 member) foundttiiae Act did not constitute an act of
expropriation. The Act introduced an ordinary phitron against private companies offering
sea carriage to Greenland with the main purposeawfitaining the single tariff system for all
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parts of Greenland in accordance with public irsExeThe economic aim mentioned by the
majority was secondary. The minority therefore hiidt the prohibition fell within the
legislative powers of the parliament. The minofityther noted that the shipping business
exercised by the plaintiff was not protected byiddt73 of the Constitution, as the plaintiff had
very recently started his business.

Languages:
Danish.

DEN-1974-S-001

a) Denmark b) Supreme Courtd) / d) 28-01-1976 k) Il 236/1974 ) / g) / h) Ugeskrift for
Retsvaeseri976, 184.

Keywords of the Systematic Thesaurus:

3.13 General Principles — Legality.

4.6.3.2 Ingtitutions — Executive bodies — Application of laws — Deleghtrulemaking
powers.

5.3.35 Fundamental Rights — Civil and political rights — Inviolability of & home.

Keywords of the alphabetical index:

House search / Media, broadcasting, use of spegjtippment, obligation / Media, broadcasting,
equipment, inspection / Inspection, limited purpose

Headnotes:

Pursuant to a statutory instrument, a person hpldinadio transmission licence was fined for
refusing an inspection at his home of his radioimgent. The statutory instrument was
warranted by statute and did not infringe the ctuiginally protected inviolability of the
dwelling. The fact that a forced inspection waswatranted did not prevent the imposition of a
fine.

Summary:

According to Article 72 of the Constitution, a heusearch shall not take place except under a
judicial order, unless particular exception is \mated by statute.

According to an act on radio communication, radam$mission required a radio transmission
licence. Licence holders were only allowed to tnaihgrom specific types of radio equipment

approved by the authorities. Pursuant to a statutmtrument under the Act, inspections of
approved radio equipment could be carried out wtiame. Refusal to give access to inspection
of the equipment was punishable by a fine.

In this case, the defendant, who held a radio mnéssson licence, was fined for having refused
access to his radio equipment in his home. Thendafg argued that according to the Director
of Public ProsecutiongRigsadvokaten)the statutory instrument did not warrant a forced
inspection without a judicial order. The statutanstrument therefore did not contain a
“particular exception” as required pursuant to @ei72 of the Constitution. The defendant
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therefore was of the opinion that he could not ldlyfbe forced to accept an inspection by
means of being imposed a fine. The defendant fudiamed that the imposition of the fine
lacked sufficient statutory basis.

A majority of the Supreme Court (5 judges) firsttatb that a licence to make radio
transmissions could only be obtained by acceptantam conditionsinter alia that inspections
of the equipment could be carried out at any tifie2 majority further concluded that the rules
on inspection in the statutory instrument did rebgyond the powers conferred on the Minister
under the Act on radio communication.

In accordance with the opinion of the Director afbfc ProsecutiongRigsadvokaten)the
majority further noted that the Act did not warranforced house search without a judicial
order. However, under such conditions as in thegmecase, Article 72 of the Constitution did
not prevent a statutory instrument from statingt tinmspectors should have access to the
equipment. The majority also found that the stayutastrument contained provisions pursuant
to which a person denying access to inspector®asii to carry out such inspections could be
fined.

Accordingly, and without prejudice to the scopeAdticle 72 of the Constitution in relation to
legal issues outside the criminal procedure, thposition of the fine was lawful.

In a concurring opinion, one judge found it quesdidle whether the authorisation of inspections
as established in the statutory instrument hadcsgarit authority in the Act. He found, however,
that Article 72 of the Constitution was inapplicaloh this case because the inspections had a
limited purpose and because it was a natural dondir obtaining a radio transmission licence
to tolerate such inspections. Furthermore, theeictsgns could not be carried out with the use of
force without observing the rules on searchesdaigin in the Danish Administration of Justice
Act.

Accordingly and, without prejudice to the scopeAdicle 72 of the Constitution in relation to
legal issues outside the criminal procedure, hed/dr the same result as the majority.

In a dissenting opinion, one judge first reasotad Article 72 of the Constitution is applicable
also in relation to searches outside the criminatgdure such as the inspection in question. The
Act on radio communication did not contain any smns on inspections of radio equipment.
The dissenting judge therefore seriously doubteetidr the Act constituted a sufficient
statutory basis for imposing a fine on a licencklélg who refused access to inspection of his
radio equipment. Accordingly, this judge votedamdur of the acquittal of the defendant.

In accordance with the view of the majority, theposition of the fine on the defendant was
confirmed by the Supreme Court.

Languages:
Danish.

DEN-1966-S-001

a) Denmark /b) Supreme Court €¢) / d) 17-11-1966 /) 107/1966 /f) Ancient Icelandic
Manuscript Writings §) / h) Ugeskrift for Retsvaeseh967, 22.
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Keywords of the Systematic Thesaurus:

45.6 Ingitutions— Legislative bodies — Law-making procedure.

5.1.1.5.16Fundamental Rights — General questions — Entitlement to rights — Lggasons-
Private law.

5.3.39.1 Fundamental Rights — Civil and political rights — Right to propertyExpropriation.

Keywords of the alphabetical index:
Foundation, property, expropriation / Public palicy
Headnotes:

An act providing for the return of a number of amti writings and records to Iceland
constituted an act of expropriation. The consbudiity of the Act was examined accordingly
by the Supreme Court, which found that the procedarescribed by the Constitution for
passing bills concerning expropriation had beeovied.

Summary:

The private Foundation of Arne Magnussen had gimeeleath of Arne Magnussen and his wife

in the 18h century been in possession ofter alia, a great number of ancient Icelandic
manuscript writings and legal documents. Accordm@n act on amendment of the statute of
the Foundation, a large proportion of the writiggel legal documents were to be returned to
Iceland where they were to be given to an indepanfieindation. The Foundation of Arne
Magnussen contested the constitutionality of thé vith reference to the right to private
property as protected under Article 73 of the Gauigin.

The majority of the Supreme Court (8 members) failmad the Foundation of Arne Magnussen
was to be regarded as an independent institutiayppssed to a publicly founded institution.
The majority further stated that the disputed Aoplied a forced renunciation of private
property and thus constituted an Act of exproprati

Article 73 of the Constitution provides for a sadegislative procedure when the parliament
(Folketing) is presented with a bill concerning expropriatiénthird of the parliament can
require that the bill be accepted first by the eneéparliament and second by the parliament as it
is formed after the following general election, atcordance with Article 73.2 of the
Constitution.

The majority of the Supreme Court found that thet fhat the procedural prerequisites in
Article 73.2 of the Constitution had been obserfvethe Parliament showed that the Parliament
had given due consideration to the possibility thatbill possibly concerned expropriation. The
majority further stated that the Act fulfilled tleendition of Article 73 of the Constitution as
regards expropriation on the grounds of publicgyoliThe majority finally concluded that the
lack of provisions with regard to damages did regirive the Act of its validity.

A minority of the Supreme Court (5 members) agreét the majority on the point that the
rights of the Foundation were protected by ArticBeof the Constitution. The minority did not
find, however, that the Act constituted a renummnatovered by Article 73 of the Constitution,
since the documents and writings on Iceland woal@drt of a foundation with a similar charter
and purpose to those of the Foundation of Arne Msggen in Denmark.
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The Supreme Court thereby jointly stated that tbieshould not be considered invalid.
Languages:

Danish.



