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PRELIMINARY REMARK

Before entering into the analysis properly-so-cabté the replies to the questionnaire on the rights
of minorities, we would like to mention a fundanedrdifficulty of this work which lies in the fact
that the experts of the various states which agteeeéply have done so in often very different
ways. Thus, the great prudence some of them deghhayth regard to certain questions sometimes
makes it impossible to draw from their repliestladi conclusions we would have wished.

For this reason, it is sometimes difficult to comgpthe attitudes of certain countries with regard t
a particular problem, most frequently because eflalck of sufficiently precise information. Some
of our remarks must therefore be treated with scawtion, the elements available to us not always
enabling us to be certain.

I INTRODUCTION

Experts from eighteen countries agreed to repip¢oquestionnaire on the rights of minorities. If
the case of the Grand Duchy of Luxembourg is puire side, each of these states recognises at
least, either in its Constitution, or in its legisbn, the presence on its territory of minoritesl the
need to grant them a degree of protection.

But it is important to understand what is underdtdy the term "minority” in the different
countries and to see what the term - or the otrend employed to qualify these categories of
persons - covers (I). Then the content, the exdétite rights or special protection granted tséhe
groups or their members must be examined (Ill),disb the duties they must perform in return
(IV). Finally, we will see what mechanisms, if amyarantee the effectiveness of this protection

(V).
II. DEFINITION OF THE CONCEPT OF "MINORITY"

The question of the definition of the concept ofifamity” is obviously not new. It is enough to
consult the considerable writing on the subjettda@onvinced of this.

The question has not, however, been resolved. Sactars have certainly been identified as, for
example, the classification - classic without baingversal - of minorities into three groups: ethni
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minorities, religious minorities and linguistic roiities. But no generally accepted definition of
minorities has been formulated. While some hawedtto do so, others have preferred not to,
considering either that definition is impossibldtmat it is in any case useless.

These hesitations are naturally to be found inréipdies to the questionnaire given by the experts.
While the various states accept the concept, thestemployed to describe it, in the Constitution or
legislation, differ. Similarly, while some of thetny to define minorities, most make no attempt to
do so.

1) Terms used to refer to minorities:

The great majority of the states whose situatiodascribed in the replies to the questionnaire
employ only the term "minority”, combined in diféat cases with one or several qualifiers:
minorities are "linguistic", "ethnic", "religious”cultural" or, more rarely, "national” (this iseth
case of Albania, the Constitution of the Germand.ahSaxe, Hungary, Kyrgyzstan and Poland).

Other expressions are also used: Austria speaks easily, since the passage of a 1976 law, of
"ethnic groups"; Romania, which does not recogmseorities as distinct entities made up of the
members composing them, speaks of "persons (reie) belonging to national minorities".

Some states employ several terms: Canada thus sspeakninorities, indigenous peoples
(Constitution), groups of individuals (Canadian law the rights of the individual), Catholic and
Protestant groups (Constitutional Law of 1867) odlila speaks of "national and ethnic
communities or minorities”, as does Slovenia. Fidl@mploys the terms "minorities" and, in its
Penal Code, "racial group, group of a nationaltbnie origin, or religious group”. Hungary, in its
definition of minorities, qualifies them as "groupispeoples”. Finally, The Constitutions of certain
German Iznder use the terms "minorities and ethnic groug&hleswig-Holstein), even "people”
(Brandenburg, which also speaks of ethnic, cultuediious or linguistic minorities).

Finally, some states do not employ any term atedter because they do not directly regulate the
fate of minorities on their territory, as is theseaf the Grand Duchy of Luxembourg, or because
they refer by name to the groups which enjoy paldrcprotection, as is the case of Denmark which
speaks of the rights of the inhabitants of the &dstands and of Greenland, as well as certain
Icelandic citizens.

2) Definition of minority / minorities

A. IN THE CONSTITUTION:

Several states use the term "minority”, or equiaterms, in their Constitutions, without ever
defining them. This is, for example, the case ajdfla, Albania, Finland, Hungary, Italy, Poland,

Slovenia, Sweden, Belgium and again some Germianér.

There is therefore no definition of minorities wéahy constitutional value to be found in any of the
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states in which experts have replied to the quaséime.

We note, however, the case of the Republic of @pathose "Constitutional Law on Human
Rights and Freedoms and the Rights of NationalEthdic Communities or Minorities" of 1992,
in Articles 5 to 57 details the rights granted tmonities or to their members in the cultural field
(the right to their own identity, culture, religiothe right to the public and private use of tlosun
language, right to their own education, right teeéngheir own public and cultural activities and to
form societies in order to protect national andtwal identity), in the educational field and
participation in the exercise of political powerhid leads the Croat rapporteur to say that the
Constitutional Law indirectly defines the term tairity" in the sense in which it is understood by
Croatia: minorities or their members are, accordmghis view, the groups and persons whose
characteristics are the subject of the rights gteethem by the Constitutional Law. The group and
its members are thus defined by the content of thukits.

B. IN THE LAW:
Some states use the term "minority” or somethimgilai in their legislation either in laws
specifically concerning minorities (in Austria, ind, Greece, Hungary, Portugal, Italy) or in other

laws.

1. Some states define minorities in leqgislation.

It is at this stage, at the legislative stage, tiatonly attempts at a direct definition of mities are
to be found.

The Republic of Austria, in Article 1 of the 1976w on ethnic groups, considers to be such

"the groups of Austrian citizens permanently doleiton the territory of the Republic,
with a mother-tongue other than German and hawieiy bwn cultural heritage".

Hungary, defines the scope of Law no. LXXVII of B989n the rights of national and ethnic
minorities as follows:

Article 1. -

"1) The present law shall be applied to all pessof Hungarian citizenship living on
the territory of the Republic of Hungary who comsithemselves as belonging to a national
or ethnic minority, as well as to the communitiesried by these persons.

2) For the purposes of the present law, a ndtiongethnic minority (henceforth
minority) is a whole group of peoples living on tieeritory of the Republic of Hungary, for
at least a decade, which constitutes a numerigabnity in the population of the State, the
members of which have Hungarian citizenship / matiioy and who differ from the rest of
the population by their mother-tongue, culture araditions and who manifest at the same
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time a consciousness of inherent cohesion, whiekssthe protection of these values and
the expression and protection of the interestheaif historically developed communities.

3) The present law does not apply to refugeespigmants and persons with the
nationality of a foreign State but resident in Hamrygon a long-term basis, nor to stateless
persons".

These are the only two real definitions of minestproperly speaking that are to be found in the
legislation of the states whose experts reportethersituation. We should, however mention the
cases of two other countries, Finland and Denmalhich, while not really defining the notion of
"minority”, do specify the characteristics thattaer categories of persons must present if they
which to obtain special protection.

This is the case, in Finland, of th@rBis (Lapps) and the Gypsies. According to Sectiai the

Act on the Use of the@ni Language in contacts with the Authorities, g is any person who
considers himself to bepsi, provided that either himself or any of his gtparents learned the
Spmi language as his first language. The Gypsy,tilme according to Section 1 of the Act on the
Improvement of the Housing Conditions of Gypsiasaiperson who considers himself to be a
Gypsy, except when it is evident that he is notypsy, as well as the spouse of such a person and
his children living in the same household. Finallyg "citizens" of the autonomous province of
Cland are Finnish citizens possessing the "homemeagght" of the province, which can at present
only be acquired by "naturalisation” in the pro@énc

In Denmark, a "Faroe" is defined as "a Danish eitidomiciled in the Faroe Islands” (Article 10,
section 1 of the Faroe Islands Home Rule Act). Gheenland Home Rule Act, which recognises
Greenland as a distinct society within the KingdomDenmark, simply mentions permanent
residents of Greenland as enjoying special pratecti

If these four definitions are considered, they barplaced in two categories: Austria and Hungary
focus on groups of persons, that is, minoritieswad, as entities. Finland and Denmark, on the
other hand, describe individuals who will have satghts, and not groups. The former display, at
least at this simple stage of the definition, dembive approach to the question of minorities and
the latter a more individualist approach.

In any case, it is interesting to see what critar used by these states in the definition of thei
minorities. Most of them are objective criteriatiaaality or citizenship of the state, residence on
the territory of that state, lasting presence, wneancient or historical presence, the fact of
constituting or being part of a numerical minotythe population, speaking a language distinct
from that of the majority, having their own cultukeeritage, traditions or religion (if we take the

“indirect" definition of the Croat Constitutionaiv).

On the other hand, other criteria are sometimed uggch are more subjective, whether it be
"considering oneself @ni or Gypsy" (Finland) or "considering themselves l#longing to a
minority”, or against manifesting a "consciousnasgsherent cohesion" (Hungary).
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2. The other states do not define minorities.

Even though the other states use the term "mitionttheir legislation, or other terms which cover
more or less the same reality, they give no mofimitlen of them than their Constitutions when
they also mention them. Yet all, still setting aside Grand Duchy of Luxembourg, accord rights to
minorities or, at least, to persons who belondpéart.

Now if these rights which are conceded to minaitiee to be applied, those enjoying them must be
identified. There must, therefore, be conditioret tiave to be fulfilled in order to enjoy themislit
in these conditions that, for want of anything &etthe elements of definition are to be found.

Thus, as a general rule, at the very least, treeaia non is the possession of the nationality/and
or residence on the territory, of the particulatestin Italy, the protection of those concerned is
further restricted to certain well-defined geogiiaptones (Valle d'Aosta, the Trentino-Alto-Adige
and the provinces of Trieste and Gorizia). Thuosthe absence of a definition, only objective
criteria have been taken into consideration.

It will be noticed that, as is moreover the caséhm countries where they are defined, the only
minorities protected are those whose members posisesationality of the state in question; it is
extremely rare for specific protective laws to bgged also by non-nationals (this is the case only
in Sweden, in Finland for thepis and the Gypsies, and in a proposed modificaifadhe Basic
Law in Germany, introduced by the Land of BrandegpuMoreover, as was mentioned above,
Hungary expressly excludes refugees, immigrants stateless persons from the system of
protection of minorities (Article A of Law no. LXXN).

C. IN CASE-LAW
The replies provided by the experts of the vargtates do not enable us to have an overall view of
the way in which the case-law, if any, of their siiiational and other courts regards the notion of

minority.

3. The free choice of belonging to a minority.

The last question to examine at this stage of #fimitlon of the concept of minority is the way in
which belonging to a minority is determined.

This can be free, that is a matter of the persohaice of each individual who decides either to
declare himself a member of a minority or, on that@ary, not to be part of one. It follows that
such a choice will genuinely be free only insofauttzere is no harmful consequence. Conversely,
this choice may well not exist: the authoritiesl whken intervene to determine themselves whether
or not of their citizens belong to a minority.

The replies given by the rapporteurs of the varistages to this question all tend in the same
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direction: in each of them, belonging or not belaggo a minority results from a strictly personal
choice: in no case will the state intervene.

Nevertheless, these remarks must be filled odtie lit is true that no state, according to thaies
received, unilaterally imposes on some of its eriz the quality of member of a minority.
Similarly, none of them forbid them to renounceobeging to a minority. On the other hand, not
everyone who would like to state that he belongsatainority and consequently claim the
enjoyment of specific rights may do so. This igtipatarly the case in the countries which take the
trouble to define what they mean by "minority”. Omest correspond to the criteria laid down in
the definition. Thus, for example, in Austria andrigary, one must speak a language other than
that of the majority of the population; in Finlarahe can only describe oneself asriif one has,

or has a parent or grand-parent who has, Lapp #semimngue, and it is not possible to claim to be
Gypsy "if it is evident that one is not". In Kyrgstan, the choice of a "nationality” is restricteds

not possible to opt for the nationality of onethés or mother, and once the choice is made, it is
definitive and irreversible.

As for the consequences of this choice, in padicidr the acquisition or loss of nationality oeth
exercise of political rights, the experts, in ddltss, reply in general that there are none. We, no
however, the somewhat sibylline reply of the rappar of the Grand Duchy of Luxembourg
according to which, "belonging to an ethnic mityodan have an effect on the exercise of political
rights when they are for the moment reserved teemburgers”. In Finland, when it is a matter of
granting Finnish nationality, and this decisiorirese, account may be taken of the ethnic origin as
well as the knowledge of the Swedish or Finnislylege that the candidate can show. But once
nationality is acquired, it cannot be lost becaursebelongs to a minority.

Finally, it is clear that when the administrative iostitutional structure of the state enables
minorities or their members to participate as sattany stage, in the exercise of political power,
belonging or not belonging to a minority will obuily be a determining factor. We will return to
this point later.

iii the protection of minorities within the state
l. The recognition of minorities by the state.

Before analysing the laws protecting minoritiess ihecessary to know whether, in order to benefit
from these laws, minorities must be recognisedhey dtate, that is recognised not simply as a
reality, but recognised and identified preciselygesips who must be protected. If this recognition
is not required, all minorities may be protectéds enough to fulfil the criteria used to defihern.

If, on the contrary, recognition is required, tteetfof fulfilling these conditions is no longer
sufficient: a positive act of recognition is reeuarin addition.

In some countries, the Constitution or the law meguthe recognition of minorities by the state as
an indispensable condition for them to be able e¢nefit from all or some of the safeguards
provided. This is, for example, the case in ItBigigium - where the protection granted to lingaisti
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minorities by the legislation on the use of langsgor example, is limited exclusively to the
categories of persons mentioned in the law - , rioa@a or in Hungary, where, furthermore, a
procedure is provided for which enables groupstafens who so desire to have the fact that they
constitute a minority certified and obtain thisageition (Law no. LXXVII, Article 61).

In other countries, the Constitution or the lawresgly allows the state to recognise minorities,
without, however, requiring it to do so, as in Al In still others, on the contrary, this podgipi

is not provided for, but nor is it expressly ex@ddThis is the case in Greece, Poland, Denmark,
Finland, Portugal, Kyrgyzstan, Slovenia and Germdgally, in Romania, the recognition of
minorities by the state is expressly forbiddenceimnly individuals, and not groups, may be
granted specific rights.

This is obviously not an innocent question. If @etmust, by virtue of its domestic law, recognise
minorities, it will not be able to avoid ensurirat they enjoy these rights. This is a supplemgntar
safeguard which minorities enjoy.

On the other hand, the application of this sameham@sm may have the result of creating
discrimination between minorities, according to thiee or not they are recognised by the state.
This discrimination may take the form of extra helpsome minorities recognised as particularly
"worthy" of protection: thus, in Slovenia, supplertey rights are given to certain native peoples;
Canada, while not recognising minorities, neveds®lgrants special rights to the indigenous
population; Croatia gives a special status to twtridts where the Serb minority represents more
than 50% of the population and enjoys privilegesgranted to other minorities; finally, Hungary
grants privileges to some minorities, of which thieers are deprived. But by pushing things to the
extreme, one can also arrive at much more harrafullts, in that it would be possible that some
minorities, because they were not recognised bgtéte, would not even be taken into account and
thus find themselves without any protection at dlhis danger is obviously lying in wait for all
countries where either the Constitution or the laquires the recognition of minorities by the state
as a prerequisite for the granting of any speciatiggtion. One striking example of this is Belgium
where several linguistic minorities are refused protection because they are not recognised as
such by the legislation on the use of languages.

2. The rights of minorities

A. "INSTITUTIONAL" PROTECTION OF MINORITIES

The first, and probably the best, way of ensuriffigcéve protection of minorities and of enabling
them to best satisfy their claims is to take actofitheir existence in the state structure itSédt
only two states among those for which we have métion have opted for a federal model because
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of the heterogeneity of their populations and tkistence of minorities in their territory. They are
Belgium, which has officially been federal since ttonstitutional revision of 5 may 1993, and
Canada. While other states have chosen the sametygiate, they do not justify having done so
for the same reasons but rather for historicaloress

A regional state structure also makes it possiblesimplify the question of the protection of
minorities; while Italian regionalism is the resoftfactors other than the presence of minorities,
two major linguistic minorities of Italy are nonetass to be found in two regions, the Valle d'Aosta
and Trentino-Alto-Adige, which both enjoy a partaruautonomy for this reason.

In any case, it is also possible to ensure anitlisinal" protection of minorities in unitary sést
For example, by adapting the administrative divisad the territory to the presence of minorities,
they can be guaranteed better participation inptigical life of the country, even a degree of
autonomy. We will return to this below.

We would like to point out straightaway, howevéattthese solutions, federalism, regionalism or
others, have one major limitation: they all prefsge that minorities are concentrated or grouped
together. They will therefore be of no assistaheeimorities are dispersed throughout the national
territory. In this case, other means of protectiawe to be found.

B. PROTECTION BY THE GRANTING OF RIGHTS

1. Fundamental rights and the principle of equalit

Fundamental rights, whether they are recognisélerstate's own Constitution or in the European
Convention on Human Rights are above all desigoneprdtect every human being, whoever he
may be, precisely as a human being. Neverthelesg,also make it possible to provide, generally,
quite a good level of protection for the membersnohorities, notably through principles of
equality and non-discrimination.

All the states for which we have a reply have ideldl in their Constitutions or elsewhere the
principle of equality and / or non-discriminatioBometimes these texts treat the problem of
minorities either explicitly, when they expresstybid any discrimination on the grounds of
belonging to a minority (Albania, Austria, Croafi@y more indirectly, when they simply prohibit
any discrimination on the grounds of nationalitgce, language or religion (Canada, Germany,
Hungary, Italy, Kyrgyzstan, Poland, Portugal). Buaimetimes too the constitutional provisions
containing the principle of equality make no memta this question, as is the case of the Grand
Duchy of Luxembourg, Denmark, Finland, Greece amckden. In Belgium, Article 6 of the
Constitution simply proclaims the equality befdne taw of all Belgians, but Article 6b forbids any
discrimination affecting particularly ideologicaléphilosophical minorities.

The protection of minorities through these prinegpbf equality and non-discrimination rests on an
individual approach to the question. The Grand Dufh_uxembourg, for example, restricts itself
purely and simply to this approach, protecting mitres only through laws on equality and non-
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discrimination.

However, the mere application of these laws will alavays make it possible to protect minority
groups sufficiently, nor certainly to take accowtfttheir particular characteristics or specific
interests. It is even possible that the applicatbthe principle of equality would paradoxically
result in discrimination against certain minoriti@ere is a corrective to this which makes it
possible to take specific measures in favour dagercategories of individuals: the system known
as positive discrimination.

According to the replies to the questionnaire, mstayes are to a greater or lesser extent familiar
with this mechanism. This is, for example, the casélbania, Austria, Canada, Croatia, in the
Constitutions of certain Germarxhder, Greece, Hungary, Italy and Slovenia.

The use of positive discrimination indicates thag¢ ware passing from a strictly individual
conception of the protection of minorities to a maollective conception. Individual protection
alone, through classic fundamental rights, is mgdéws enough: the minority group is no longer
simply the sum of its members but represents andistntity which itself enjoys rights. In fact,
almost all the states where positive discriminatisnused have a collective approach to the
problem.

We will again note that while the strictly individluapproach can completely exclude the collective
approach - this is the case in Romania, wheretbelpeople belonging to minorities are taken into
consideration, to the exclusion of groups - , thieti@ry is not true. The most effective protectidn
minorities consists without any doubt in taking@eatt of the individuals as much as the groups
they constitute, and granting specific rights tthbdlany states seem to have understood this and
approach the question of minorities in terms ofviollals and groups at once (Albania, Austria,
Canada, Croatia, Poland).

2. The specific rights accorded to minorities

Most states do not limit themselves to protectingarities only by the application of the principle
of equality, even if it is corrected by positivesdimination mechanisms. Most often, they seek to
go further in the measures they take in favouheirtminorities. Specific rights are then granted t
them, which obviously differ according to the neetlsach type of minority.

a) Linguistic rights

The countries where there are either ethnic miesritwhich as a general rule have their own
language, distinct from that of the majority, odyolinguistic minorities, if they wish to protect
these minorities, must establish regulations camiegrthe use of languages in order to guarantee a
certain role to the minority language. Only onertoy apart from Portugal and Greece which have
no linguistic minorities, does not take the troutdedo so: Poland, where the question of the right
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of minorities to use their mother-tongues is reguadaneither in the Constitution, nor the law, but i
international bilateral treaties.

As for the other states for which we have repleshe questionnaire, all apparently accept the
freedom of the individual to use the language h@oshs in the private sphere. Often, this right is
even expressly guaranteed in the Constitution ¢fysBelgium, Croatia, Germany, Greece,

Slovenia).

Things are of course much less simple regardingigkeeof languages in the public sphere, that is in
the relations between private individuals and thi@rities, and between the latter. This question
certainly deserves a questionnaire to itself; fmriore, very often the replies given by the experts
of the various countries were too schematic fotaube able to make any judgment about the
various systems in existence. Nevertheless, wattampt to classify the states using the available
information on the basis of the replies to the tjaesaire according to the degree of importance
they give to the minority language(s).

The states which apparently accord the least wépgitinority languages seem to be Romania and
Germany. In Romania, Article 13 of the Constitutroakes Romanian the only official language of
the Republic. However, Article 127 specifies thatudicial proceedings, the members of national
minorities and, more generally, all those who do unaderstand Romanian, have the right to an
interpreter (free in criminal cases) and to a fedim of the procedural documents. In Germany,
German is the only official language of the counéigcording to federal law, only German may be
used in the public sphere. However, the Serbiammntyhas the right to use its language in judicial
matters. The Constitution of the Land of Brandegbgwes further, since it authorises the same
Serbian minority to use its language in the whdléhe public sphere; furthermore, it is provided
that in the regions occupied by this minority athd signs must be bilingual.

It should be noted here that in Austria Article f8tlee Constitution also makes German the only
official language of the Republic and confers oe tbgislature the duty to establish laws
concerning the public use of the languages of ntiasr But the content of these laws is not
specified in the reply. The case of the Grand Dushyuxembourg is rather particular since
Luxembourgeois has been the official language efdbuntry since 1984. Each citizen can thus
address the authorities in this language. But,rdaog to the Constitution, the use of languages is
regulated by the law; thus, French is used by S and generally by government departments
in their communications with each other. In thedmenunications with private individuals, in
different cases, they use French or German.

In some states such as Belgium, Canada, Italy ar@nié, the question of the use of languages is
quite precisely regulated. In Belgium, the thredomal languages, French, Dutch and German,
have the status of official languages. But theie Uy, and in relations with, government
departments, as well as in the fields of justice swocial relations, are the subject of very dedaile
and complex legislation which, based essentiallyhenprinciple of territoriality, does not always,
however, provide ideal protection for the variougliistic minorities and has fuelled much case-
law. In Canada, in the same way, the use of laregisgthe official sphere has produced and is still
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producing abundant regulation. English and Frenehtlze two official languages and linguistic
legislation is tending to establish a generalisgdial bilingualism. In Italy, while Italian is th
only official language of the Republic, German grsjexactly the same status of official language
in the region of Trentino-Alto-Adige, particularip the province of Bolzano where there is a
German-speaking minority. It can therefore be usethe public sphere on the same basis as
Italian. In the Valle d'Aosta, the principle is tb@me, this time in relation to French, excepttier
fact that Italian remains the only language empulayethe judicial field. In the provinces of Triest
and Gorizia, where there is a Slovene minorityerjeters are placed at the disposal of its
members. Finally, in Finland, the Constitution givmth principal languages, Finnish and Swedish,
exactly the same official status, which is detailedaw. As for the 8mis, they have the right in
law to use their language before any administraiivedicial authority whose competence extends
to the territory they occupy as well as beforertatonal courts and certain national departments. |
addition, they always have the right to an offittahslation of administrative documents.

In other states, linguistic legislation seems tddss developed. The Constitutions affirm the right
of linguistic minorities to express themselves lifeeto preserve and develop their cultural and
linguistic identity (Albania, Sweden), or even tandglace minority languages on an equal footing
with the official language (Kyrgyzstan, Swedenhdfly, in some states, all languages appear to
enjoy exactly the same treatment: either ther® igamuinely "official" state language, as seems to
be the case in Croatia and Hungary, or they are@gnised as such (Denmark, Slovenia).

b) Rights in the educational field

In the educational field, there are two principapects that must be emphasised as far as the
problem of minorities is concerned: the linguisigpect, that is the question of education in the
language(s) of minorities and of these languaged, the religious aspect. The first aspect
essentially concerns ethnic and linguistic minesitand is therefore intimately connected to the
guestion of the use of languages discussed abdwe.s&cond concerns principally religious
minorities but possibly also ethnic minorities. &letoo, the problem is vast and the information
provided by the rapporteurs of the various states echot always make it possible to have a precise
idea of the various situations.

1) With regard to the question of linguistic miri@s.

We note that a great number of states providdam Constitutions or in legislation, that educatio
will be organised in the language of the minostyieast at primary and secondary level.

The rule may apply generally, that is throughowt tirritory: this is the case in Albania (where
secondary education is also conducted, howevéngimational and in the minority language(s)), in
certain German Lnder, Greece, Croatia (where, in addition, curacuhy be adapted to the history
and culture of the minorities and where separat®as may be created in towns with a great
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concentration of minorities; finally, university wehtion may also be given in the minority
language), in Hungary (where an adaptation of culaito the specific history and culture of
minorities is also provided for) and Kyrgyzstan émh education is conducted in both languages,
the official language and that of the minority, &ammetimes only in the minority language, when
that is possible).

The application of the rule may also be restri¢ttedertain regions where the minorities concerned
are grouped together, as in Italy (teaching isedout in German only in the schools of the region
of Trentino-Alto-Adige, and in French in the ValtkAosta, where moreover it is in French for
everyone, half in French, half in Italian; teachimgSlovene is generally provided where that
minority is present), Canada (where numbers judfifyAustria (in Kzrnten, where the Slovene
minority is to be found, and in Burgenland, where Croat and Hungarian minorities live). The
Belgian system is similar: the principle of temédity, which requires that teaching be carried ou
only in the official language of the linguistic reg concerned, is tempered in some areas,
enumerated in the law, where, if there is a cemaimber of requests, teaching may be carried out
in the language of the minority. But teaching @& tther languages is always provided.

Denmark contents itself with providing the teachoighe minority language in state schools, but
expressly allows parents to find other solutionthédy want their children to be educated in their
mother-tongue. In Sweden there is a mixed systeathing is provided in the language of the
Spmis in their region, but elsewhere only the teaglihlanguages other than Swedish is provided
for. Similarly, in Poland, teaching at all levelsaynbe in a minority language, if the number of
pupils interested permits the creation of speclabses. Otherwise, teaching of the minority
language will be provided.

Finally, we must note that several states exprasslige provision for the possibility of creating
private schools where the use of languages is @igipliree: Denmark, of course, but also Poland,
Slovenia and Sweden.

2) With regard to the question of religious mities.

The replies to the questionnaire give us littleoinfation to analyse. Canada provides for the
guarantee of the confessional rights of Catholim$ Brotestants; schools of this nature must be
financed out of public funds, funds which are gisovided to other schools. In Denmark, children
who do not wish to attend classes in the Catheligion in official schools may be exempted from
doing so. In Germany, the federal legislaturediasn more attention to this question than that of
the use of languages: a very clear distinction &lenbetween state schools, where parents and
children over fourteen may refuse religious indtarg and private schools. The latter may be
recognised (and therefore financed) only if they aaligious or confessional and guarantee an
education similar to that of the other establishisierin Belgium, Article 17 of the Constitution
guarantees freedom of education and the free clobigarents; official education is neutral and
provides a choice of the teaching of the major gased religions or of non-confessional ethics.
Finally, in Romania, finally, the state guarantdesedom of religious education and the
organisation of religious instruction in state salso
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C) Freedom of belief and worship.

The rights of people belonging to religious minestmay be taken into consideration by states in
various ways which result in varying degrees ofguton.

Firstly, the problem can be approached from thetpafi view of non-discrimination which means
that the individuals must be able to enjoy and @gerfreedom of thought, conscience and religion,
without discrimination. This represents a minimdegree of protection for people belonging to
religious minorities.

Another approach is for the state to take specishgures to promote the material equality of
religious groups; some people may find themselwes minority religious position and therefore
require special attention from the state.

In this section we will address ourselves to thek taf seeing whether the states which have
religious minorities have taken special measurebawe, at least, taken account of freedom of
religion in their Constitutions.

1) Freedom of thought, conscience and religion.

All the states for which we have information reasgnthis fundamental freedom, whatever the
terminology employed. The countries thus speak reedom of religion, conscience, belief,
worship, etc.

This freedom has implications at both individuatl amollective level which means that everyone
has the right to choose a religion and that thevidigals of the same religion may come together to
worship. Some states clearly make provision forritjiet of these persons to practice, in both public
and private, individually and collectively, theigabn of their choice.

This freedom also implies that of not choosinglmitn. Few states explicitly recognise unbelief;
we can, however, cite the examples of Canada, Ggtritaeece, Italy, Kyrgyzstan.

Another important point is that no one can be @dligo practice a given religion: no country
imposes this obligation, all citizens being freectmose a religion, to leave it and join another
religious community.

The freedom of religion and conscience provided ifomot unlimited: there must be some
restrictions. Thus we find restrictions approprisieany democratic society; the exercise of this
freedom cannot be contrary to accepted standafashaiviour or public order.

2) The question of the recognition of religiousfgssions.

In order to enjoy supplementary guarantees, sohggores communities must be recognised by the
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public authorities. Thus in Portugal, in order &ivé a legal personality, religious confessions must
first obtain recognition. The problem of militargrsice also arises here. Some religions forbid thei
members to do military service and a state sucKyagyzstan provides that a person who is a
member of a registered religious organisation steale the right to do some other form of service.

The legislation of states such as Hungary reghmedertain special conditions be fulfilled in arde
to create a church. Among these conditions, we fhmgte that it must not be contrary to the law or
the Constitution and that it must be registeredh witdepartmental or municipal court. See also
Article 8 of Law no. IV of 1990.

Others grant special protection to some religiorth wo prior recognition being required; this is
notably the case in Canada, where there is no ahdggon but where the confessional rights of
Catholics and Protestants are protected in thewas by Article 93 of the Constitutional Law of
1867.

3) The right to create educational establishments

The most striking case in this respect is Croatickv seems exemplary in every respect. The
Constitution provides that "religious communities &ee, in conformity with law, to .... open their
own schools,...". The religious communities thugehaumerous kindergartens, high schools and
universities at their disposal. It is accepted tihat right that everyone has to profess his own
religion also involves that of creating schools.

4) Financing of religious activities by the state.

The replies to the questionnaire are too laconith@nsubject. This is a pity because it is onthef
areas in which the members of the religious miresiof a country may find themselves at a
disadvantage.

d) Cultural rights

In the countries where minorities live it is gerigraccepted that the members of these groups have
the right to preserve and develop their own cultliteey are able to preserve their specificity in
relation to the population of the country in whitley form a minority by various means. Thus the
various countries permit the use of means of coniration such as television and radio. In
addition, they also have recourse to the thedieeptess, etc. and, finally, they have the right to
form associations to develop their cultural idgntinost frequently with the financial aid of the
state.

1) The principle of equality.
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Some Constitutions do not contain special provisiooncerning the cultural identity of their
minorities but they do at least have recourse éophnciple of equality. Thus, for example, in
Kyrgyzstan, in accordance with the Constitutiohctilzens are equal before the law and the courts

and have the right to benefit from the advantajesulture. This is simply an application of the
principle of individual equality, with no specialeasure for minorities. 2) 2 )Special measures

None of the states provide measures in their Gatistis for the promotion of the culture of ethnic
minorities; we must, therefore, refer to the liedgisn of these countries in order to have a more
precise idea of the guarantees in this area.

- RADIO AND TELEVISION

Looking through the replies to the questionnairean be noted that there are four possible models
of participation of minorities, either individualby jointly.

a) Special programmes on national television chisnn

Various states give ethnic minorities the rightigg national television channels or radio stations
for a specified amount of time in order to prodpoagrammes for the members of their minority in
their language. Examples of this are Luxembourgtda;, Hungary, Italy, Portugal Sweden, etc.

b) Creation of their own television channels.

On another level, some countries simply give migogroups the right to create their own

television channel or radio station. Finland igrdaresting example in this respect: there are Lapp
television channels.

C) The reception of programmes from mother coestri

So as not to cut off all contact with their countifyorigin and their culture, Hungary, for example,
has granted minority groups the right to receiVevision or radio programmes from their mother
countries.

d) Participation in the management of televisibarmels

The various minority groups can be involved in #ugninistration of national channels. Thus, in
Finland, linguistic and social groups are repre=eit the administration of the national channel.

- THE PRESS, THEATRE, BOOKS, PERIODICALS

In many cases, states give aid to the minorityspaesl for the theatre, as in Finland, where there a
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theatrical activities for the Gypsies.

- CREATION OF SOCIETIES FOR THE PROMOTION OF THEIR CULTURE
AND IDENTITY

In Croatia, for example, ethnic and national mitvesi may create cultural societies in order to
preserve their national and cultural identity. yi@ave autonomous status and are, in addition,
financed by the Government of Croatia. Similarly,Slovenia, the right of the Hungarian and
Italian minorities to form organisations to devetbpir scientific and cultural research activitees
well as in the field of the mass media and publighs recognised in the Constitution; the state
bears the financial cost of the exercise of thigges.

3. The participation of minorities in politicafdi

Minorities may also be protected by the structuréhe state. Some structures guarantee greater
protection of minorities. For example, in a fedestdte, it is much easier to grant a degree of
autonomy to the minorities in the state. They dngbated their own territory in which they can
conduct policy through autonomous institutions.ws have already underlined, the precondition
of the federal option is that the minorities areacantrated in a particular area and are not diegers
throughout the country.

The choice of a federal structure can have twarwigt may be due to the heterogeneous, multi-
cultural character of the population or to the &xise in the country of more or less concentrated
linguistic minorities. But for most of the states fvhich we have information the reason is purely
historical.

Minorities participate in different ways in the picl life of the state in which they are present.
After having examined the right they have to forattural and political groupings, we will study
the way in which these states take account of theepce of minorities on their territory in the
dividing of the country into political and adminetive sub-divisions as well as electoral districts
A. FREEDOM OF ASSOCIATION

1. Do minorities enjoy this freedom?

In general, freedom of association is recognisdteeby the Constitution or by the law (Austria,
Hungary, etc.), but the problem is to know whettren making provision for it there is a
reference to minorities. There are various sitmati@ither an express reference is made to freedom
of association for minorities, or it can be dedufredh the general principle which applies to the
citizens of the state; this freedom is broadlgrpteted by applying it to people belonging to a
minority (Romania, Luxembourg, etc.). In any case state adopts a negative stance by refusing
this freedom to people belonging to a minority.tRermore, it must be noted that some states go
further and provide that this freedom is not liditly to nationals: in Finland, "everyone, even a
foreigner, is entitled to join an association". Tdréerion of nationality may not, therefore, be a
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determining factor.

2. Conditions for the exercising of this freedom.

It is obvious that this freedom cannot be exercae@ndom, there must be some restrictions. The
exercising of this freedom may not be contraryublic order; the right to form associations must
respect legitimate, legal aims (Denmark); for atheestrictions may be placed upon this freedom
in particular circumstances which affect natioredsity, public safety and the protection of the
population against the spread of infectious diseéSBvenia).

3. Is this freedom limited to the national temjtor may it extend across national borders?

There are three possible solutions: either therexjoé the states who replied to the questionnaire
do not mention this in their replies, but we hagason to suppose that the freedom is territorially
limited, or the states limit the freedom to theioral territory (Croatia, Poland), or, finally, eth
states provide for the possibility of going beydhd frontiers, the people belonging to a minority
being able to create associations outside thetaeati limits of the country in which they live
(Germany, Croatia, Slovenia). The aim of this sysie to encourage contacts with the country of
origin (see Slovenia). The case of Finland can béseited (but other conditions are required, in
particular Finnish nationality for the presidentioé association, of whom at least half the members
must be resident in Finland).

4. Are supplementary duties imposed upon the mesydier minority?

Freedom of association cannot be absolute; cedaties may be imposed upon individuals
belonging to minorities. Thus, in Slovenia in partar, the Hungarian and Italian ethnic
communities must join autonomous ethnic associatibthey which to enjoy special safeguards
such as representation in the national Parliament ia the representative bodies of local
authorities.

B. THE RIGHT TO FORM POLITICAL PARTIES

The replies in this area are sometimes very skedddydo not always make it possible to have a
general idea of the question.

We must, however, distinguish between the statashwiprovide special measures for political
parties representing the interests of minoritiestanse which do not take account of this problem.
In addition, we must check that the states dompbse special conditions for the creation of such
political parties. But apparently the states do generally lay down precise rules concerning
political parties representing the rights of mities. The parties of minorities must, in any case,
fulfil the same conditions as other political pastiIn Finland, to form a political party, the sagp

of five thousand people able to vote at generatielas is required. This condition is applicalde t
all political parties, whether or not they protdat rights of minorities. In Germany, twahder
have provisions in their Constitutions to faciktahe election of minorities, without guaranteeing
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them a minimum representation in the correspontdiglative body. Romania has specific rules

for the organisations of citizens belonging to mites giving them special guarantees for
parliamentary elections.

C. MODIFICATIONSOF THE ELECTORAL LAW
When there are national or local elections in antguit must take care to give particular attemtio
to minorities. Representation in political instituts is a way of protecting the interests of mityori

groupings.

We will examine the legislation on elections of 8tates in order to see how they have resolved
this problem.

1. The division of the country into electoral dids.

There is little to be said on this subject: theéestavith minorities do not divide the country with
reference to the existence of minorities of what&usd. However, it may be noted that in Finland,
for example, the Province ofland forms a special electoral district electingepresentative in
parliamentary elections. In Hungary, a law spesiftfeat when the boundaries of electoral districts
are established, account must be taken of localcetiarticularities.

2. The formation of political parties.

Two solutions are possible here: either the interekthe minorities are defended by the political
parties that they have formed to this end which @amposed only of representatives of the
minorities, or the interests of minorities are deled by the traditional political parties which
include in their lists some representatives ofrttigorities (this is notably the case of the German-
speaking minority in Belgium for federal elections)

This problem can be linked to the existence ofrtbein electoral districts; if the division of the
country into districts does not favour the recadgnitof a degree of autonomy to the minority
components, it is obvious that the minorities Wilve to come to terms with the other political
parties in order to ensure that they have a degjnepresentation in national institutions.

3. Special measures for the attribution of seatgpresentatives of the interests of minorities.

Some states have made provisions which make itlpj@s® take account of the existence of
minorities on their territory.

Thus, in Croatia, if the members of an ethnic dromal minority comprise more than 8% of the
population, they can be represented proportionailythe national Parliament and in the
Government, as well as in judicial bodies. For éghehich do not reach this threshold, a number of
seats in the national Parliament is reserved femthSimilarly, in Denmark, legislation makes
provision for two seats to be given to represeveatof the Faroe Islands and two to representatives
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of Greenland. Romania also makes special provigiothe organisations of citizens belonging to
national minorities, seats in both the lower anel tpper house are reserved for them on certain
conditions.

We do not think an exhaustive enumeration of thehaeisms is necessary. We observe that, when
states make such provisions, they seem to be ctevgid favour the representation of minorities.

Quite obviously, it is easier to give guaranteeminorities which are concentrated in a particular
area, as is the case notably in Denmark, than twnities which are scattered throughout the
country. In this case, other criteria have to aapin order to ensure them some representativeness:
the states may require that the minority consstatecertain percentage of the total population in
order to have seats in the political institutions.

One other remark must be made regarding the aféeptrticipation of minorities in political life.
We have noticed that minorities are far bettergrdged and participate more actively at a more
local level.

D. THEIR REPRESENTATION IN INSTITUTIONS

In addition to what we have already said on thgestilof electoral law, some states have created
bodies for the management of problems relatingitenties so as to facilitate their participation i
the management of power. Thus, in Romania, thetbasCouncil for National Minorities; in
Finland, a committee has been set up fpmBaffairs, another for Gypsy affairs and finally a
delegation of the Province ofland, whose aim is to favour relations between rtagonal
Government and these various groups; in Hungame tiee a national body for minority self-
management.

Beside these organs, the various minorities mast ebpresentatives of their grouping to national
assemblies, as is the case in Croatia.

Belgium is interesting in this respect:: speciabmees have been taken both in the Constitution
and in legislation to ensure an effective repregemt of minorities in political life. Their
participation (and particularly that of the Frersgeaking minority at national level) has been
provided for at all levels of government, legistafi executive and judicial. In addition, this
protection is not valid only for the federal govaent: the Flemish minority resident in the
federated entity of the Region of Brussels-Capatsb benefits from mechanisms quite similar to
those used at federal level to protect the Frepelalsng minority.

In other words, the states have not establisheéngrgl structure in order to bring about the
participation of minorities in the life of polititastitutions. Here and there measures existhmy t

do not affect all levels of political life. They moern sometimes the legislative power, sometimes
the executive power and sometimes the judicial powe

V. THEDUTIESOFMINORITIESWITHIN STATES
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Most states, therefore, grant specific rights toamties. Consequently, it is possible that, innet
special duties be imposed on them. It goes witkaying that the members of minorities have a
duty to respect all the legislation of the statd, grarticularly, the rights of other minoritieswvasl,

of course, as those of the majority. This last psiparticularly important when, on a portion loét
territory, the members of the majority group atioval level find themselves in the position of a
minority. This is known as the problem of sub-mites. Only four of the states about which we
are informed have special regulations protecting-ratnorities: Belgium, Canada, Italy and
Finland.

In Belgium, the Flemish linguistic group, whichrigg a majority at national level, is in a minority
within one of the federal entities, the Region atigsels-Capital, where it enjoys a protective
mechanism similar to that enjoyed by the Frenclalspg minority at national level. In Canada,
special protection in the field of education is@ded to the English-speakers of Quebec, where
they are in a minority. In Finland, the membersh&f majority linguistic group at national level -
those who speak Finnish - enjoy the same proteasahe minority Swedish-speaking group when
they find themselves in the position of sub-minorih the province of lland, this protection is
limited to fundamental linguistic rights in order protect the identity of the inhabitants of this
province against a too great influence of Finnisbaging immigrants. Finally, in Italy, the Italian-
speaking sub-minority of the province of Bolzangiaced on the same footing as the German-
speaking minority.

It would also be conceivable for states to imposeexial duty of loyalty to them on the members
of minorities: thus, Romania imposes on all itizeits - not only those who belong to minorities -
"a duty of sacred fidelity to the country". Howeyvro state seems to require this of its minorities,
with the possible exception of Greece where, a@egrid the reply to the questionnaire, "a special
duty implicitly follows from both the Constitutioand the legislation”, the non-compliance with
which could lead to the loss of Greek nationality.

\ PROTECTIVE MECHANISMS

Granting minorities a great number of specific tiggand guaranteeing the broadest respect of their
identity is one thing; it is also necessary that éffectiveness of these protective measures, which
have been mentioned above, be ensured. This cdortgeby or through international law; it can
also be done through the national courts enalplingte individuals to seek a remedy when they
consider that their rights have been flouted.

1. The influence of international law on the petitth of minaorities.

Many international treaties include clauses regatm the rights of minorities. The replies to the
guestionnaire refer to various types of instrumegiginctions must be made among these.

Firstly, the states refer to treaties of a geneatilire which do not aim exclusively to protect the
rights of minorities. The UN Covenant on Civil aRdlitical Rights, the European Convention on
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Human Rights and the Universal Declaration of Humgints can be quoted as examples.

Beside these treaties, other, more specific, &ga&ixist for the protection of minorities. They afe
two types, some are multilateral, such as the Quiore on the Prevention and Punishment of
Genocide, the International Convention on the Eation of all Forms of Racial discrimination,
others are bilateral. These are treaties conclbdégleen two states in order to protect a minority:
thus, in Italy, the Gasperi-Gruber Agreement aiongrotect the German-speaking minority, and the
Osimo Treaty, concluded between Italy and Yugoalarggulates the protection of the Yugoslav
minority.

We do not consider it necessary to give an exhaustiumeration of the treaties applicable in the
states. In addition, as far as the rank of thessiés in the hierarchy of legal rules is concermed
note, as a matter of information, that there areetidifferent situations. Either international laws
are superior to the Constitution: this is the cakd.uxembourg, according to most academic
lawyers; or the treaty itself has the same statuhe law; or the treaty has greater force than the
law. This is a very interesting question and desefurther study

2. The internal remedies available to minorities

A. THE REMEDIESAVAILABLE TO MINORITIES

In addition to administrative, judicial and congtibnal remedies, there are two possible solutions
which have been envisaged by the states. Firstiyesstates have created national organs whose
task is to deal with affairs affecting minoritieBhus, in Belgium, there is, for the linguistic
minorities, the Permanent Commission for LinguisBapervision and the post of Deputy
Governor, and, for ideological and philosophicahanities, a Permanent National Commission of
the Cultural Covenant. In Austria, in the regiogavernment of Krnten a special bureau has been
created for the problems of interest to the migphiut it is in no sense a judicial authority. In
Hungary, we might cite the institution of Parliarteey Commissioner for the rights of national and
ethnic minorities and that of local spokesman fararities. In Poland, a commission for national
minorities has been established as a consultatigg bf the Council of Ministers and has various
tasks relating to minorities and their integratidrurthermore, both Chambers of the Polish
Parliament have instituted committees responsimarinority affairs. Finally, the minorities and
their members are able to complain to the commssitor civic rights.

One further solution is to appeal to the intermalarganisations in existence such as, for example
the European Court of Human Rights.

B. CRIMINAL LEGISLATION AGAINST RACIAL HATRED, GENOCIDE, ETC.

The criminal law of many states provides measuestraining incitement to racial hatred and
violence against minority groups such as ethnicratbnal minorities.

This special protection concerns either the grahpsselves or the individuals composing the
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group. Prison sentences, fines, etc. are imposduebyarious penal codes of the states concerned.



