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REPORT ON THE REPLIES TO THE
QUESTIONNAIRE ON THE RIGHTS OF MINORITIES

PRELIMINARY REMARKS

This consolidated report is essentially based upplies to the questionnaire on the rights of
minorities formulated by the European CommissianCfemocracy through Law. It draws on a
first analysis prepared by Mr Emmanuel Colla ang 8ylvie Marique, of the University of
Liege, with reference to replies relating to eighteountries.

In all, the Commission received replies from 26dpaan countries (Albania, Austria, Belgium,
Croatia, Cyprus, Denmark, Finland, Germany, Greedengary, Italy, Liechtenstein,
Luxembourg, Malta, the Netherlands, Norway, Poldpoitugal, Romania, Russia, Slovakia,
Slovenia, Spain, Sweden, Switzerland and Turkeg)tawo non-European States represented in
the Venice Commission (Canada, Kyrgyzstan). Thdieemere given by members of the
Commission.

The present report does not constitute an exhaustiwdy of comparative law in the matter of
the protection of minorities. This is due parttie fact that the Venice Commission received
no reply to the questionnaire from some States.putpose is to demonstrate the diversity of
legal models of protection which have been estabdis either independently or pursuant to
obligations under an international treaty, a diwgrsvhich reflects the complexity of the
situations in practice and, consequently, the tyané solutions adopted by different States to
deal with the problem. This report might therebyve as a concise repertoire of legislative
practice in several European States.

l. INTRODUCTION

The importance of the question of the protectiormiriorities is today beyond dispute. The

currency of the issue is reflected on the inteomati level, where the different types of

initiatives (declarations, resolutions, conventjoets.) designed to improve the protection of
minorities have proliferated, as well as on theiomal level. In most of the States here

considered, and especially in the countries of @kand Eastern Europe which have recently
adopted democratic institutions, legislation relgtto the rights of minorities has undergone
important modifications in the course of the past fears.

It must nevertheless be borne in mind that everyonty situation presents its own particular
characteristics. There is consequently no stane@ahs of resolving the multitude of concrete
problems which each case throws up in a nationalest Models which might be directly
"exportable” from one national context to anothrerdifficult to find. Yet each such context can
serve as a source of inspiration for the resolutbrihe serious problems with which the
international community is confronted in this domai
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If one sets aside the examples of the Principalitkiechtensteinrand of the Republic of San
Marino where, apparently, the question does nos arigdy ehthe States here considered
acknowledges as a minimum, either in its Constitutor by way of ordinary legislation, the
presence of minorities on its territory and theassiy of extending to such minorities a certain
measure of protection. Yet it is important to uisteand what is meant by the term "minority” in
the different countries and to see what is covesethe term or by the other terms employed to
define these categories of pers@in}. It is also necessary to examine the content lameéxtent

of the rights or the measures of special protediamted to these groups or to their members,
both at the international lev@lll) and nationally(lV), as well as the corresponding duties
imposed upon therfV). The question of subminorities will then briefig consideredVI).
Finally, we must look to what mechanisms, if anyagntee the effectiveness of this protection

(VII).
Il.  DEFINITION OF THE CONCEPT OF "MINORITY"

There is no generally accepted definition of thecept of a "minority”. Some elements thereof
have certainly been identified as, for example, stadard if not universal classification of
minorities into three groups: ethnic minoritieggllistic minorities and religious minorities; any
one of these three criteria may be present or, wibea, they may be in part cumulative. This
(in part) threefold characterisation is adoptedAiticle 27 of the International Covenant on
Civil and Political Rights and mentioned on sectoh of the General Comment adopted by the
United Nations Human Rights Committee on 6 Aprib4gsee also the Declaration on the
Rights of Persons belonging to National or EthRieligious and Linguistic Minorities of the
United Nations of 18 December 1992). However, neegaly accepted definition of minorities
has been formulated in any international legalrimsents or doctrine to date. While some
authors have attempted to bear upon the questtbersohave preferred not to, considering
either that such a definition is impossible or tliah any case serves no purpose. Thus, the
CSCE High Commissioner for National Minorities adts a pragmatic manner, and without
formulating any definition wherever he deems thati@stion affecting minorities exists.

These hesitations are naturally reflected in tipéie® to the questionnaire. While the concept of
a minority is accepted in the various States carazkrthe terms employed to describe it,
whether in the Constitution or in legislation, diff

A. TERMS USED TO REFER TO MINORITIES

The laws of most of the States summarised in thkegeto the questionnaire employ only the
term "minority”, combined in different cases witmeo or several terms of qualification:
minorities are "linguistic", "ethnic", "religious"gultural" or, more rarely, "national” (this iseth
case in Albaniain the Constitution of the German LaofiSaxe, in Hungaryn Kyrgyzstarand

in Poland. In Romania rights are ensured to "persons (or citizens) rigglm to national

minorities", while Romanian law does not recogmiseorities as distinct entities.

Other expressions are also used: in Ausitraterm “ethnic groups", since the passing d&1
law, is now employed; this term is also used in ¢tg in Canadareference is made to
minorities, indigenous peoples (Constitution), gowf individuals (Canadian Act on the
Rights of the Individual), and to Catholic and stant groups (Constitutional Law of 1867). In
Croatiaand in_Sloveniathe terms "communities" or "national and ethniaarities" are used.
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In Slovakiathe terms "national minority and ethnic group'i¢e 33 of the Constitution) and
"national and ethnic minority" (articles 24-25 diet Charter of fundamental rights and
freedoms) are used. _In Finlaride terms "minorities” and "racial group, grodmmational or
ethnic origin, or religious group" are employedriédeCode, Employment Contracts Act, etc.).
Finally, the Constitutions of certain_German L&ndee the terms "minorities and ethnic
groups"” (Schleswig-Holstein), and even "people".

In Russiait is a question not only of national minoritiast also "ethnic groups”, "small ethnic
communities” and the "small Northern populations".

It should be noted that the various terms useesigdate a minority are largely synonymous.

In some States, no specific term is adopted af silich is the case in Denmankere the
legislation speaks of the rights of the inhabitarithe Faroe Islands and of Greenland, as well
as of certain Icelandic citizens, or_in Finlamchere legislation refers to "the Swedish speaking
population”, to "Sami" or to "Roma".

In Cyprus the notion of a minority is rejected in favourtb&t of a community; there exist two
communities, Greek (majority) and Turk (minoritif)e members of which have equal rights.

B. ATTEMPTS TO DEFINE OR CIRCUMSCRIBE THE NOTION G¥MINORITY

Several States use the term "minority”, or equiMalerms, in their Constitutions without ever
defining them. This is, for example, the case ibahlig Belgium Croatia Finland Hungary
Italy, Poland Slovenia Sweden Switzerlandand again in certain German Land&here is
therefore no definition of minorities in any of tf&tates here considered which enjoys a
constitutional underpinning.

The situation is similar in regard to certain intgional treaties having the status of
constitutional law in domestic law (see, for examrticle 7 of the Treaty of Vienna, 1955,
which refers to Austrian nationals belonging to tBevene and Croatian minorities in
Carinthia, Burgenland and Styria).

In several States, the term "minority” or a simileim is to be found in ordinary legislation, or
in laws specifically concerning minorities (in_Atdaf Finland Hungary Italy, Portugal
Romanig or in other texts (Greege

It is at this stage, at the legislative stage, tiraonly attempts at a direct definition of mities
are to be found.

In Austrig Article 1 of the 1976 Law on Ethnic Groups prasgdthat such groups are
constituted by:

"those groups of Austrian citizens permanently domiciled on the territory of the Republic, with
a mother-tongue other than German and having their own cultural heritage”.

In Hungary the scope of application of Law No. LXXVII of 19%n the rights of national and
ethnic minorities is delimited as follows:



Article 1. -

"1) The present law shall apply to all persons of Hungarian citizenship living on the territory of
the Republic of Hungary who consider themselves as belonging to a national or ethnic
minority, as well as to the communities formed by these persons.

2) For the purposes of the present law, a national or ethnic minority (henceforth minority) isa
whole population group living on the territory of the Republic of Hungary, for at least a
decade, which constitutes a numerical minority in the population of the Sate, the
members of which have Hungarian citizenship/nationality and who differ from the rest
of the population by their mother-tongue, culture or traditions and who manifest at the
same time a consciousness of inherent cohesion, which seeks the protection of these
values and the expression and protection of the interests of their historically devel oped
communities.

3) The present law does not apply to refugees, immigrants and persons with the nationality of a
foreign Sate but resident in Hungary on a long-term basis, nor to stateless persons’.

These are strictly speaking the only two defingiaf minorities that are to be found in the
legislation of the States here considered. Mendioould nonetheless be made of the cases of
three other countries, Finlan@enmarkand Norwaywhich, while not really defining the notion

of "minority”, do specify the characteristics tle@rtain categories of persons must present if
they are to obtain special protection.

This is the case, in Finlandf Samis and Roma (Gypsies). According to Se@iofthe Act on

the Use of the Sami Language in Relations with iPuklithorities, a Sami is any person who
considers himself or herself to be Sami provided fuch person or any parent or grandparent
of such person learned the Sami language as hisrdirst language. The same situation is to e
found in_Norway A Gypsy, according to Section 1 of the Finnistt An the Improvement of
the Housing Conditions of Gypsies, is a person wdrsiders himself or herself to be a Gypsy,
except when it is evident that he or she is noyps§ as well as the spouse of such a person
and his children living in the same household. IKinahe "citizens" of the autonomous
province of Aland are Finnish citizens possesshng "home region right" of the province,
which can at present only be acquired by "natwatidin” in the province.

In Denmark a "Faroe" is defined as a Danish citizen doncitethe Faroe Islands (Article 10,
section 1 of the Faroe Islands Home Rule Act). Breenland Home Rule Act, which
recognises Greenland as a distinct society withénKingdom of Denmark, simply provides
that the special protection thereby conferred skatend to all permanent residents of
Greenland.

Even though legislation in the other States useseim "minority" or other terms which cover
more or less the same circumstance, they do net aftiefinition of such terms. Nonetheless,
and still setting aside the example of the Prifitipaf Liechtenstein where there are
apparently no minorities, all such States accagltsi to minorities or, at least, to persons who
belong to them. Clearly, if these rights which @waceded to minorities are to be applied, those
entitled to them must be identified. They mustyefae, fulfil certain conditions in order to
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enjoy them and it is in these conditions that tleenents of definition are to be found. Such is
the case in_SlovakigArticle 34 of the Constitution) and in_Croatidn the latter case, the
"Constitutional Law on Human Rights and Freedoms tie Rights of National and Ethnic
Communities or Minorities" of 1992, in Articles 6 57, details the rights granted to minorities
or to their members in the cultural field (the tigb their own identity, culture, religion, the
right to the public and private use of their owndaage, the right to their own education, the
right to have their own public and cultural acieét and to form societies in order to protect
national and cultural identity), as well as in grgucational field and in connection with their
participation in the exercise of political powercodrding to the Croatian rapporteur, the
Constitutional Law indirectly permits a definitiari the term "minority"; within the meaning of
Croatian law, minorities or their members are thggrips and persons whose characteristics
are the subject of the rights given to them by @unstitutional Law. The group and its
members are thus defined by the content of thgtsi

Thus, as a general rule, at the very least, treecgiia non for being granted special protection as
a member of a minority is the possession of theomality and/or residence on the territory of
the State in question; in some countries suchabg the protection of those concerned is further
restricted to certain well-defined geographicaleiiValle d'Aosta, the Trentino-Alto-Adige
and the provinces of Trieste and Gorizia). Herghe absence of a definition, only objective
criteria have been taken into consideration.

It will be noticed that, as is moreover the casthacountries where they are defined, the only
minorities granted special protection are those sghmembers possess the nationality of or
have their residence in the State in questions kxtremely rare that specific measures of
protection extend also to non-nationals. One exansgplhe Finnish law on the use of the Sami
language. By contrast, Hungarian legislation esglyeexcludes refugees, immigrants and
stateless persons from their system of protectioniorities (cf. Article 1 of Law No. LXXVII
cited above).

C. THE FREE CHOICE TO BE TREATED AS A MINORITY
A further question to examine is the manner in Whielonging to a minority is determined.

In theory this could be free, that is, a mattep@fsonal choice for each individual who decides
either to declare himself a member of a minoritpyxed that some objective criteria are also
met) or, on the contrary, to decline to make sudakedaration. This free choice was given
expression for the first time at the internatioleadel in the CSCE Final Act of Copenhagen.
This enshrines a subjective approach. It followat ttuch a choice will be practically free

provided that no unwarranted harmful consequenoesimwvarranted privileges result from its

exercise.

Conversely, the choice itself may well not existwihich case the authorities will intervene to
determine themselves whether or not their citizm¥igng to a minority.
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The replies given by the rapporteurs of the variStages to this question all tend in the same
direction: in each of them, belonging or not beloggo a minority is the result, in principle, of
a personal choice. The choice is made by means périadic or special census of the
population. Sometimes freedom of choice - inclgdireedom not to declare oneself and the
lack of harmful consequences of such a choice egpeessly provided by the law (this is the
case for_Austrian the 1976 Ethnic Groups Act). Indeed, Statesiatounilaterally impose on
some of their citizens the quality of member ofiaarity. Similarly, none of them forbid them
to renounce belonging to a minority. On the otheand, not everyone who would like to state
that he or she belongs to a minority and consetyuelatm the enjoyment of specific rights may
do so. The definition of a minority - inherentlyimplies the existence of objective criteria,
usually together with subjective criteria. Thus, deample, in Austriand_Hungaryone must

be of a mother-tongue other than that of the mgjofithe population; in Finlanane can only
describe oneself as Sami if one has, or has a tparegrand-parent who has Sami as one's
mother-tongue, and it is not possible to claimddlmma "if it is evident that one is not".

In Russia whether an individual belongs to a national migas determined by the authorities
according to his ethnic and linguistic belonging.

In Kyrgyzstan the choice of a "nationality” is restricted:striot possible to opt for a nationality
other than that of one's father or mother, and dheechoice is made, it is definitive and
irreversible.

The free choice of belonging to a minority does, motgeneral, have consequences for the
acquisition or loss of nationality or the exercisepolitical rights. Of course, the fact of
belonging to the majority race and speaking itglage may actually constitute a factor
facilitating the acquisition of nationality. Inrifand for example, when it is a question of
granting Finnish nationality, and this decisioffré®, one's Finnish ethnic origin as well as one's
knowledge of the Swedish or Finnish language caalken into consideration in one's favour in
the acquisition of nationality. But once nationaii$ acquired, it cannot be lost because one
belongs to a minority.

D. OBSERVATIONS

It is important to note that alongside the critesfaan objective nature employed by national
laws to define minorities exist subjective criterim most cases, objective criteria are retained:
nationality or citizenship of the State, resideanehe territory of that State, a lasting presence,
or even an ancient or historical presence, indhédry, the fact of constituting or being part of
a numerical minority of the population, speakingguage distinct from that of the majority,
or having their own cultural heritage, traditionseligion. In more recent legislation, criteria of
a somewhat more subjective nature are preferredthehit be "considering oneself Sami or
Roma" (Finlan{l or "considering oneself as belonging to a migtyribr again manifesting a
"consciousness of inherent cohesion" (Hungary

[1I.THE PROTECTION OF MINORITIES AT THE INTERNATIONAL LEVEL AND
ITSINFLUENCE ON DOMESTIC LAW
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The protection of minorities has been the subjéceveral international bilateral treaties and
other international instruments.

The effects of international treaties (multilateral bilateral) in the domestic legal order
essentially depend upon the status conferred &wniational law in the State concerned. As
regards provisions protecting minorities included international instruments which are
considered as being self-executing, these aretlgirapplicable in the domestic legal order.
Moreover, where the provisions protecting minositere contained in international treaties
which are not considered as being self-executiraprdracting state is expected, in accordance
with Article 27 of the Vienna Convention on the LaivTreaties, to amend its legislation to
make it compatible with the international treatyl avith the international obligations deriving
therefrom for the state concerned. The provisiomdecting minorities in international law
have thus a considerable influence on domestic law.

Among several international treaties and otherm@gonal instruments, note must particularly
be made of the conventions relating to human rightieh, although looking to confer a first
measure of protection on the individual as a huimeing, also confer protection on persons
belonging to minorities. Work on instruments relgtto minorities is under way in the CSCE
and in the Council of Europe, while the UN adopiadl8 December 1992 a Declaration on the
Rights of Persons Belonging to National or EthRieligious and Lingistic Minorities. Yet, in
express terms, the question of minorities is adeéksnly in the provisions set out below.

Article 27 of the 1966 International Covenant orviCand Political Rights provides that
persons belonging to ethnic, religious or lingaistiinorities cannot be deprived of the right, in
common with the other members of their group, tyetheir own culture, to profess and
practise their own religion, or to use their owngaage.

In addition, under Article 14 of the European Cartin on Human Rights, and the similar
provisions in Article 2 (1), of the 1966 Internatad Covenant on Civil and Political Rights and
Article 2 (2), of the 1966 International CovenantBconomic, Social and Cultural Rights, the
enjoyment of the rights and freedoms set forthhiesé treaties must be secured without
discrimination on any ground, including associatth a national minority . But in contrast to
the separate equality clause in the first Inteomati Covenant mentioned above (Art. 26), these
provisions are not independent and can only bekedon relation to the enjoyment of one of
the rights and freedoms guaranteed by the Convenfioe European Charter for regional or
minority languages aims at protecting these langsiagainly for cultural reasons. It should also
be noted that the Austrian State Treaty (whichf & multilateral character), in its Articles 6-7,
provides for the protection of the Slovenian mityori

As regards the CSCE, note must be particularly nodgmints 18 and 19 of the Concluding
Document of the Vienna Meeting on the Follow-uph® Conference (15 January 1989), points
30-32 of the Document of the Copenhagen Meetingthef Conference on the Human
Dimension of the CSCE (29 June 1990), the repoth@fmeeting of experts of the CSCE on
National Minorities of 19 July 1991 and the ChadéParis for a New Europe (21 November
1990). In particular, the Copenhagen Documentigesvfor the right of persons belonging to a
national minority "to exercise fully and effectiyetheir human rights and fundamental
freedoms without any discrimination and in full atity before the law" (point 31), for a free
choice in the matter of belonging to a national aritly and for certain cultural linguistic and
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religious rights (point 32), and for the protection States of the ethnic, cultural, linguistic and
religious identity of national minorities on thé&rritory (point 33).

In the States here considered, international &gath human rights in general have not given
rise to any significant jurisprudence on minorityegtions. Nor is there an abundance of
international jurisprudence; see, however, Euroggamrt of Human Rights, Case "relating to
certain aspects of the laws on the use of languagesucation in Belgium"(Merits), judgment
of 23 July 1968, Series A, Vol. 4, Case of Mathiéohin and Clerfayt, judgment of 2 March
1987, Series A, Vol 113.

Alongside such treaties, there exist multilateratruments which particularly aim at the
protection of the rights of minorities. Examples #re 1948 Convention for the Prevention and
Punishment of the Crime of Genocide - which dogsefer expressly to minorities but which
is applicable to them - the 1965 International Gantion for the Elimination of all Forms of
Racial Discrimination, ILO Convention®N111 (1958) concerning Discrimination in Respect
of Employment and Occupation and the 1960 Unesawvé€tion against Discrimination in
Education. Bilateral agreements also address thstign of minorities. As examples one may
note the Gruber-De Gasperi Pact of 1946, whichsstekrotect the German-speaking minority
in Italy (in South Tyrol), the 1954 Treaty of London betwdtaly and Yugoslavia on the
Slovene minority of Trieste, and the 1955 Declaratof Bonn and Copenhagen on the
protection of Danish and German minorities in Geryrend_Denmarkespectively.

Recently, Polandhas concluded a series of bilateral treatiesiendiship with Germany, with
Hungary and with the Czech and Slovak Federal Ripukhese treaties, inspired by certain
documents of the CSCE in this area, contain a cehgmsive set of provisions for the
protection of persons belonging to minorities. dmtigular, they provide guarantees in respect of
a set of fundamental rights as well as the maimiemand development of ethnic, cultural,
linguistic and religious identity. Any attempt at¢ed assimilation is expressly prohibited.

Russiahas also recently concluded several treatiesaiticplar with the former Republics of
the USSR which now belong to the Community of Iretefent States, containing clauses on
the protection of minority rights.

For the Muslim minority in_Greecand the Greek minority in Turkeyoday almost wholly
disappeared), the provisions of the 1923 Treatyaisanne relating to the protection of
minorities (Arts. 37-45) retain a certain significa. This Treaty is particularly concerned with
guaranteeing civil and political rights, with theeuof one's own language and with the right to
create and maintain minority schools and charitat@igious and social institutions. These
guarantees are the more important in that the yrefatausanne (in its Art. 37) expressly
provides that they cannot be abrogated by subsetagesiation. In general, provisions relating
to the protection of minorities contained in intianal conventions cannot be amended
unilaterally, which is a guarantee of their conéince in force.

IV. THEPROTECTION OF MINORITIESAT THE DOMESTIC LEVEL

A. THE RECOGNITION OF MINORITIES BY THE STATE
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Before examining those laws which protect minasitieis necessary to know whether, in order
to benefit from these laws, minorities must be geised by the State, that is, recognised not
simply as an entity, but recognised and identifigetisely as groups who must be protected. If
such recognition is not compulsory, then any migocan be protected: it is enough, in a
concrete case, that the criteria used to defina @re fulfilled. If, by contrast, such recognition
is required, the fact of fulfiling these conditrnis no longer sufficient: a positive act of
recognition on the part of the State is additignadfuired.

In some countries, the Constitution or the law ldgw/n restrictively the categories of persons
who benefit from all or some of the safeguards joled. This is, for example, the case in Italy
(but the provisions adopted by central governmerfavour of recognised minorities do not
operate to prevent the intervention of regionaislatprs in favour of other minority linguistic
groups), in_Belgium- where the protection granted to linguistic mitees by the law, for
example on the use of languages, is limited exablisito the categories of persons mentioned
in the law, in_Croatiaand also in_Hungarywhere a procedure is further provided for which
enables groups of citizens who so desire to havéattt that they constitute a minority certified
and to thereby obtain this recognition (Law No. LMK Article 61).

In Albaniag the Constitution expressly allows the State togeaise minorities, without however
requiring it to do so. In most States, this podigjtis not foreseen, but nor is it ruled out. Ths
the case in GreecPoland Denmark Finland Portugal Kyrgyzstan Slovenia Switzerlandand
Germany Finally, in Romania the State does not recognise minorities as shiahis to say as
a entity, because only individuals and not growgrstee granted rights.

In Austrig there is no system for recognising minoritiegoero but the minorities for which the
ethnic group councils (Il/D/U) are established adetermined by decree (issued in
implementation of the 1976 act, after consultatiath the representatives of the minorities
themselves); this results de facto in "recognitiointhe minorities in question (at present, they
are Croats, Slovenes, Hungarians, Czechs, SlovaisRema) and the term "recognised
minority" has also entered everyday language. Nesless, granting of the special protection
from which minorities benefit (use of their langeag relations with the authorities, bilingual
place names, teaching of the language) is reguiatadspecific manner and formally without
reference to the status of "recognised minoritg"addition, certain advantages may result from
this status, such as the granting of subsidies.

The recognition of minorities may result in a diffet treatment of minorities, according to
whether or not they are recognised by the Statis. different treatment may take the form of a
special status or of extra measures of help faaiceminorities in respect of which the need for
particular protection is recognised. Thus, in Sto&esupplementary rights are accorded to
certain native peoples. In_Canasigecial rights are granted to the indigenous @jaul. In
Croatig a special status has been accorded to two thstricere the Serb minority represents
more than 50% of the population. This minority esjgorivileges not granted to other
minorities. Finally, in Hungaryprivileges have been granted to some minoritidg o

This holds good also for States having a federatttre, such as Switzerland and Belgium,
where protection of language groups is essentallg territorial basis.

B. "INSTITUTIONAL" PROTECTION OF MINORITIES
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One way of ensuring effective protection of minestand of enabling them to best satisfy their
claims is to take account of their existence in $tate structure itself. Yet only three of the
States here considered have opted for a federatIinbhydreason of the heterogeneity of their
populations and of the existence of minorities lugirtterritory. These are Russf@anadaand

now Belgium officially federal since the constitutional raeis of 5 may 1993. The federal
structure is an expression of the will to integthie diverse cultural, linguistic and confessional
elements which exist in these countries. While o8tates have chosen the same type of State
structure, they do not justify having done so foe same reasons but rather for historical
reasons.

The regional structure of a State also makes isiplesto render the protection of minorities
more effective. While_ltaliamegionalism, for example, is the result of factotiser than the
presence of minorities, the two major linguistimonities of Italy are nonetheless to be found in
two regions, the Valle d'Aosta and Trentino-Altoigel which both enjoy a particular
autonomy for this reason. In addition, pursuanitiicle 6 of the Constitution, the Republic
protects linguistic minorities. Resort is oftendedo this provision as an interpretative aid in
the case law of the Constitutional Court.

Yet, at all events, it is also possible to ensure'iastitutional”" protection of minorities in
unitary States. For example, by adapting the aditnative division of the territory to the
presence of minorities, they can be guarantee@rbpétrticipation in the political life of the
country, and even a degree of autonomy, as, fanpbea in Greenland (Danish) and the Aland
Islands (Finnish).

It will be noted at once, however, that these sast (federalism, regionalism or others) can
more easily be put into practice if the minoritege concentrated or grouped together; however,
the institutional protection of minorities dispetsthroughout the whole of the national
territory, or a large part of it, must not be exigdd a priori(see, for example, the election by the
Finnish Samis of a Sami delegation which may fresly a part of the State budget in favour of
the Sami population).

C. PROTECTION BY THE GRANTING OF RIGHTS

1. Fundamental rights and the principle of equality

Fundamental rights, whether recognised in the 'Staten Constitution or in the European

Convention on Human Rights, are above all desigm@dotect every person, whoever he or she
may be, as a human being. They also make it pessilprovide, to some extent, protection for
the members of minorities, notably through prinegpbf equality and non-discrimination.

All the States here considered recognise the piegiof equality and/or non-discrimination.
The question of minorities is treated, sometimeglieiky, when they expressly forbid any
discrimination on the grounds of belonging to aaniy (Albania Austrig Croatia Slovakig,

or more indirectly, when they simply prohibit anysatimination based upon grounds of
nationality, race, language or religion (Cang@armanyHungary ltaly, Kyrgyzstan Malta the
Netherlands Poland Portugal Spain Russiaand Turkey. But often the constitutional
provisions containing the principle of equality reako mention of these criteria, as is the case
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in Denmark Finland LiechtensteinLuxembourg Greece Swedemand_Switzerlandwhere on
the contrary privileges of place or birth of persar of families are forbidden. In_Belgium
Article 6 of the Constitution simply proclaims tequality before the law of all Belgians, but
Article 6bis forbids any discrimination affectinganticularly ideological and philosophical
minorities. It should also be remembered that ngtates here considered are bound by the
European Convention on Human Rights, which providepressly in Article 14 that the
enjoyment of the rights and freedoms set forthh@ €onvention must be secured without
discrimination on any ground, including languagdigion, national origin or association with a
national minority. The protection of minorities digh these principles of equality and non-
discrimination rests upon an approach to the cuestihich is individual in character. The
Grand Duchy of Luxembourdor example, restricts itself purely and simpdythis approach,
protecting persons belonging to a minority only fimgans of rules of equality and non-
discrimination.

However, the mere application of the principle ohsdiscrimination will not always make it
possible to protect minority groups sufficientlyprnto take account of their particular
characteristics or specific interests. It is evesgible that a strict application of the principfe
non-discrimination would result in discriminatiogainst certain minorities. For this reason
several States have introduced specific positivasmes to be taken in favour of certain
categories of individuals in order to redress th#dlances resulting from differences.
According to the replies to the questionnaire, m&tgtes are to a greater or lesser extent
familiar with this mechanism. This is, for exampthe case in_AlbanjaAustria Canada
Croatig in the Constitutions of certain German LanderGreece Hungary ltaly, Norwayand
Slovenia The use of this mechanism of positive discrimoraindicates that we are passing
from a strictly individual conception of the protiea of minorities to a more collective
conception, for individual protection alone, thrbuglassic fundamental rights, is no longer
regarded as sufficient. The minority group is notpdy the sum of its members but represents a
distinct entity which itself enjoys rights. In fa@lmost all the States provide for affirmative
action and have adopted a collective approachetprbblem.

In general, the evolution of the legal systems ictened permits of a conclusion that an
approach to minorities questions which is increglgindopted simultaneously takes account of
their individual and collective aspects (eqg. Allzarustria Canada Croatia Germanyand
Poland. This is a positive evolution capable of making protection granted more effective.

2. The specific rights accorded to minorities

Most States do not limit themselves to protectingarities only by the application of the
principle of equality, even if this is corrected tmgchanisms of affirmative action. Most often,
they seek to go further in the measures they takavour of their minorities. Specific rights are
then granted to them, these obviously differingriactice according to the needs of each type of
minority and to the States' willingness to meeséneeds.

a) Linquistic rights
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The countries where there are linguistic minorif@ho often simultaneously constitute ethnic
minorities), if they wish to protect these min@#j must establish regulations concerning the
use of languages in order to guarantee a certégntoothe minority language. Apart from
Liechtensteinand _Portugal which have no linguistic minorities, virtually| abtates have
regulated this question in domestic law. In Gre@&wmandand_Turkeythe question of the right
of minorities to use their mother-tongues is reaaneither in the Constitution nor by law, but
by international treaties, which are, in princigeectly applicable in domestic law.

In general, all the States - without stating thigressly - accept the freedom of the individual to
use the language he/she wishes in the privateespHeis right is rarely guaranteed expressly by
the Constitution (Belgiupn but is quite often safeguarded implicitly. Inddtbn, this is a
principle of general application which goes beytraquestion of minority protection.

The question of the use of languages in the pusipliere, that is, in relations between private
individuals and public authorities, and betweenldter, or in public signs of an official type, is
much more complex.

Greeceand _Turkeyhave not provided for regulations governing thdtenaThe non-Muslim
minorities in Turkey as well as the Muslim minontyGreece benefit from those provisions of
the 1923 Treaty of Lausanne relating to minorityglzages (especially Articles 39 and 40)
which concern private usage as well as usage ijutheial domain. In Romanjarticle 13 of
the Constitution makes Romanian the only officalduage of the Republic. However, Article
127 specifies that, in judicial proceedings, thembers of national minorities and, more
generally, all those who do not understand Romariawe the right to an interpreter (free in
criminal cases) and to a translation of procedimaliments.

In Germany German is the only official language of the counAccording to federal law, only
German may be used in the public sphere. HowewerSorban minority has the right to use its
language in judicial and administrative matterthatlevel of the Land. The new Constitutions
of the Lander of Brandenburg and Saxony, adoptelP8®?, expressly protect the right of the
Sorban minority to preserve and develop its languatd culture. In the regions occupied by
this minority, all road signs are bilingual. In Axig, Article 8 of the Constitution also makes
German the only official language of the Republid @onfers on the ordinary legislature the
duty to establish rules concerning the public Usmioority languages. The laws in force (the
1976 Law on Ethnic Groups and its implementing elesy guarantee to persons belonging to
the Slovene and Croat minorities the right to useirtlanguage before the judicial and
administrative authorities of the regions wherey thie represented, or before all the authorities
in the districts where the largest proportion @f thinorities resides, or before certain authorities
in the whole region (Carinthia, Burgenland). Inmuipalities where the Slovene minority
accounts for 25 per cent, place names are bilingual

The case of the Grand Duchy of Luxemboiggather particular since Luxembourgeois has
been the official language of the country since 419Bach citizen can thus address the
authorities in this language. But, according to@uastitution, the use of languages is regulated
by the law. Thus, French is used by the courtsggmerally by government departments in their
communications with each other. In their commuimecet with private individuals, they use

Luxembourgeois, French or German, according to.n€ate cannot thus speak of a law which
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is aimed at linguistic minorities (in the curreehse of the term), but of the regulation of the use
of different languages used in the Grand Duchy.

In Spain Castillian is the principal official language. hd "other Spanish languages" enjoy
official status on the territory of the Autonomo@smmunities whose Statutes of Autonomy
provide for "coofficial" languages. The statemeht'coofficiality" implies the right of every
citizen to express himself or herself in Spanisindhe regional language in his or her relations
with those public authorities which have defineanpetences applying to the Autonomous
Community in question.

In Belgium the three national languages, French, Dutch arch@n, have the status of official
languages. Their use by, and in relations withegowment departments, as well as in the fields
of justice and social affairs, are the subject efywdetailed and complex legislation which,
based essentially on the principle of territoryaldoes not always provide ideal protection for
groups or linguistic minorities. This principleatso to be seen in Switzerlgnghere German,
French, Italian and Romansh constitute the foupnal languages, the first three being official
languages. Freedom of choice of language has dieenacterised by the Federal Court as an
unenumerated constitutional right. But its pradtiaeight is considerably limited by the
principle of territoriality, which can justify camal measures which operate to maintain the
traditional limits of linguistic regions and théiomogeneity. It is therefore solely in relations
with federal authorities that an individual enjaydrue right to use one of the three official
languages of his choice. This is because, by cinttee right of cantons to prescribe the use of
a particular language in relations between indi@isiuand the public administration is not
disputed. In_Canadahe use of languages in the official sphere haslyred and is still
producing abundant measures of regulation. EnglighFrench are the two official languages,
and linguistic laws are tending to establish a gdised official bilingualism. In_Cypruys
legislative, executive and administrative acts @ncuments must be written in the two official
languages (Greek and Turkish). Texts publishedénQfficial Gazette are written in the two
languages. Official documents addressed to a Goedss a Turk should be in the respective
language. Legal proceedings take place and judgnaeatdrawn up in Greek if the parties are
Greek, in Turkish if the parties are Turkish andath Greek and Turkish if one party is Greek
and the other Turkish. Any person may address titteodties in Greek or in Turkish as he
chooses. In_Italywhile Italian is the only official language ofettRepublic, German enjoys
exactly the same status as an official languadgieemegion of Trentino-Alto-Adige, particularly
in the province of Bolzano where the German-spegphkimority which constitutes about two-
thirds of the population is concentrated. It caréfore be used in the public sphere on the same
basis as Italian. In the Valle d'Aosta, the priteig the same, this time in relation to French,
except for the fact that Italian remains the oatyguage employed in the judicial domain. In the
provinces of Trieste and Gorizia, where there $avene minority, an interpretation service is
placed at the disposal of its members for commtinicawith the authorities. Finally, in
Finland the Constitution gives both principal languad@snish and Swedish, exactly the same
official status, which is itself elaborated by latihe Constitution provides that the right to use
the Sami language in communications with the aittbsris regulated by law, which states that
Samis have the right to use their language befoyeadministrative or judicial authority whose
competence extends to the territory they occupyedisas before the national courts and certain
national departments. In addition, they always hthee right to an official translation of
administrative documents in matters which condeemt
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Article 6 of the Constitution of the Slovak Repuabpirovides that Slovakian is the official
language throughout the territory of the Slovak idip. The Constitution, in its Article
34(2)(b), guarantees to persons belonging to amaltiminority, under the conditions provided
by law, the right to use their language in offi@ammunications. This constitutional provision
is elaborated upon in Law No. 428/1990 Coll. ondigcial Language of the Slovak Republic,
which provides in Article 6(2) for the right to uiee language of a national minority in one's
official communications with the organs of govermeprovided that the number of persons
belonging to a national minority in a determinedjioa constitutes at least 20% of the
population of that region.

In the_Russian Federatidegislation on languages is particularly complex.

In the whole of the territory of the Russian Fetlera Russian, having the statute of official
language, is the language of communication betweentries through existing historical and
cultural traditions (Article 68, paragraph 1, oktiConstitution of the Russian Federation,
Article 2, paragraph 2, of the Law on the languagfethe peoples of the Russian Federation).
At the same time, Article 68, paragraph 2, of thengitution of the Russian Federation
provides for the competence of the Republics within Russian Federation to establish their
official languages in their own rights, and the Law the Languages of the Peoples of the
Russian Federation provides for the right of thpuRdics to take decisions on the Statute of the
languages of the peoples living in their territorin regions of compact residence where a
population does not have its own nation-state atim-territory community or where it lives
outside such a community, the language of the p@dpul of this region may be used
simultaneously with the Russian language and thaadflanguages of the Republics in official
matters (Article 3, paragraph 4).

The Law on Languages of the Peoples of the Rudseteration obliges the organs of
legislative, executive and judicial power of thesRian Federation to guarantee and to safeguard
the social, economic and legal protection of alldnguages of the peoples of the Federation of
Russia.

The knowledge or lack of knowledge of the languegenot serve as a reason for limiting the
linguistic rights of the citizens of the Russiard€tion. Any violation of the linguistic rights
of the peoples and of the individual has as a cpresece the responsibility according to the law
(Article 5, paragraphs 1 and 2).

According to the provisions, the Law establishes riodalities of the use of the languages of
the peoples of the Federation of Russia in areaegilation, administration and judicial

procedure. In the higher legislative organs ofRlnssian Federation, work is carried out in the
official language of the Russian Federation. Tée af the official languages of the Republics
within the Russian Federation is also allowed. Haee modalities are observed for
discussions of bills and other texts of a regujattraracter (Article 11). In the activities of the

organs, organisations, enterprises and establigbnuénthe Russian Federation, the official

language of the Russian Federation, the officiadjleges of the Republics within the Russian
Federation and the other languages of the peopltee dRussian Federation are used (Article
15). This principle forms the basis of the adgtof the Constitutional Court of the Russian
Federation, the Supreme Court and the Supremeratibit Court of the Russian Federation,
other organs responsible for the protection ofl#ves of the Russian Federation as well as
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organs responsible for the protection of correspaniaws of the Republics within the Russian
Federation (Article 18).

In other States, linguistic legislation seems tddss developed. The Constitutions are limited
to affirming the right of linguistic minorities texpress themselves freely, to preserve and to
develop their cultural and linguistic identity (&rticle 26 of the Constitution in_Albaniand
Article 15 of Chapter 2 of the Instrument of Goveent in_Swedex or they even tend to place
minority languages on an equal footing with thecadf language (Kyrgyzstan

b) Rights in the educational field

In the educational field, there are two principsppects touching upon minorities that must be
emphasised: the linguistic aspect, that is thetouresf education irthe language or languages
of minorities and also the teachingtb&se languages, and the religious aspect. Tieafipect
essentially concerns ethnic and linguistic minesitand is therefore intimately connected to the
guestion of the use of languages discussed abdwe sd@cond principally concerns religious
minorities but possibly also ethnic minorities.

i) Linguistic minorities

It may be noted that almost all States here coreidgrovide, in their Constitutions or by law,
for the teaching of minority languages, at leagirahary and secondary level in State schools.
In an increasing number of States, persons belgrigirtertain minorities can equally benefit
from instruction in their respective languages toé replies from AlbanjaAustria Canada
Croatig Finland Greece Hungary ltaly, KyrgyzstanNorway, Poland Romania Slovakia
Slovenia SwedenSwitzerlandand_Turkey. However, the system and organisation of teachin
of the languages of minorities, or in those langsayary from country to country (schools
and/or classes separate from or jointly with thegonts; influence of the minority on
appointment of teachers and principals of the nitiyisischools, etc.).

Instruction in minority languages is generally restd to certain regions where the minorities
concerned are grouped together, as for examplalintéaching is carried out in German only
in the schools of the province of Bolzano (wheerdhare also provisions for Ladin minorities)
and in French in the Valle d'Aosta, where moreow& for everyone half in French, half in
Italian; teaching in Slovene is generally providedere that minority is present (in certain
communes of the Friuli-Venezia Giulia region)._larfadaeaching in the minority language is
provided where numbers justify it. In_Austiiais provided in Karnten, where the Slovene
minority is to be found, and in Burgenland, whdre Croat and Hungarian minorities live. In
Germanythe teaching of Sorb takes place in BrandenbudySaxony. The Belgiarand also
the Swiss system is similar: the principle of territoriglitwhich requires that teaching be
carried out only in the official language of theduistic region concerned, is tempered in some
areas, exhaustively set out in the law, where tegahnust be carried out in the language of the
minority (in Belgium) or can be (in Switzerlandh@n there is a certain number of requests. In
Spain the scope of the rights of Autonomous Communitresespect of the teaching of
regional languages is presently the subject ofgadings before the Constitutional Court. But
teaching of the other languages is always provided.



-17-

In Russiathe level of education which can be reachedemtlother-tongue is determined with
respect to the numerical size of a given minothg, concentration of its residence and several
other concrete factors.

Denmarkconfines itself to providing for the teaching bétminority language in State schools,
but expressly allows parents to find other solidrihey want their children to be educated in
their mother-tongue. In Swedémere is a mixed system: teaching is providethenlanguage of
the Samis in their own region, but elsewhere dméyteaching of languages other than Swedish
is provided for. Similarly, in_Polandeaching at all levels may be in a minority lange
provided the number of pupils interested permigsdieation of special classes. If not, teaching
of the minority language will nonetheless be predidin_Switzerlandbilingual or trilingual
cantons generally provide for instruction in mitptanguages. The local school administration
in bilingual (Finnish and Swedish) municipalitigs Finlandis divided either between two
separate school boards or between two distincsidivé of one common school board. Of the
boards or divisions, the one administering schémisthe Finnish-speaking population shall
consist of members of this population, and conWersen the Netherlandspart of the
curriculum may be taught in Frisian. Furthermdres study of Frisian is optional in the
province of Friesland.

Finally, we must note that several States expresake provision for the possibility of creating
private schools where the use of languages is @ielpifree. By way of example, one may cite
Denmark Poland Sloveniaand_Swedenin Germany private schools of the Danish minority
receive significant State subsidies.

ii) Religious minorities

In regard to the teaching of religion (the catethig schools, the system varies from country
to country, regardless of whether the religionsceoned are the predominant ones in the
country or the minority ones (although one canmwhgs speak of a "religious minority" per
se).

In several countries, religious education is cdroat in State schools, while in other countries
(generally more secular), this education is lefted@gious institutions and is given outside State
schools (or in private schools).

In State schools, parents can decide that theldrehi will not attend religious education
classes. From a certain age, this decision re@idt®e pupils themselves. For example, the
following situations can be noted :

Canadianlaw provides for a guarantee of the confessioighkts of Catholics and Protestants;
schools of this persuasion must be financed opubfic funds, funds which are also provided
to other schools. In_Germamnd in_Austria private religious or confessional schools which
guarantee an education similar to that of otheablishments may be recognised and financed
by the State. In BelgiupArticle 17 of the Constitution guarantees freeduraducation and the
free choice of parents in respect of the religiediscation of their children. Official education is
neutral and provides a guarantee of an optionalcehaf instruction in the major recognised
religions or of non-confessional ethics. In the hdefandsArticle 23 of the Constitution
provides that in principle public and private (nypseligious based) education will be financed
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by the government on an equal footing. FinallyRimmaniathe State guarantees freedom of
religious education and the organisation of religimstruction in State schools.

In Finland religious instruction is in public schools prosttaccording to the religion of the
majority of the children in the school. Howeverthiére are at least three Lutheran or Orthodox
children in the school, instruction for them shlaé provided according to their religion.
Children belonging neither to the Lutheran nahi® Orthodox Church shall be exempted from
the Lutheran or Orthodox religious instructionafrequired by their parents. If there are at least
three such children of another common denominatiwy, shall, upon request of their parents,
be provided with instruction in their religion. @th children exempted from religious
instruction shall be provided with instruction ihieal principles.

c) Freedom of belief and worship

The rights of people belonging to religious minestmay be taken into consideration by States
in various ways which result in varying degreeprotection.

Firstly, the problem can be approached from thetpoi view of non-discrimination, which

means that individuals must be recognised as belihg to enjoy and exercise freedom of
thought, conscience and religion (rights which graranteed in the constitution without
discrimination). This represents a minimum degréeprotection for people belonging to
religious minorities.

Another approach is for the State to take specedsures to promote the material equality of
religious groups. This is because some people nmalythemselves in a minority religious
position and by reason thereof require speciahtitie from the State.

i) Freedom of thought, conscience and religion

All the States whose systems have been considemabnise this fundamental freedom,
whatever the terminology employed. Reference is thade to freedom of religion, conscience,
belief, worship, etc. For States parties to theogean Convention on Human Rights, the
protection extended in domestic law is complemebiedrticle 9 thereof which guarantees to
every person freedom of thought, conscience andiael This right “includes freedom to

change his religion or belief or freedom, eith@nal or in community with others and in public
or in private, to manifest his religion or beligf,worship, teaching, practice and observance".

Freedom of thought, conscience and religion hadicatpns at both the individual and the
collective level, which means that everyone has right to choose a religion and that
individuals of the same religion may come togetbaworship. The right of persons to practise
the religion of their choice, in both public andvate, individually and collectively, is a right

which is generally recognised.

This freedom also implies a freedom to decline hoose a religion. Few States explicitly
recognise unbelief, we can, however, cite the exarap Kyrgyzstan Implicitly, this right is
recognised in other countries (under the negasped of the freedom of religion).
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Another important point is that no one can be @dligp practise a given religion: no country
recognises such an obligation, all citizens beieg fo choose a religion, or to leave it and join
another religious community.

There are persuasions which do not recognise ghe of apostasy but this has no relevance for
State law. Furthermore, in certain countries wiiakie a "state religion", problems may arise
in relation to payment of "ecclesiastical taxesgdted like State taxes) which must be paid in
principle by all persons domiciled in the countnyn Switzerland Article 49(6) of the
Constitution provides that no person is bound tp taaes which are specifically designed to
offset the actual costs of the church of a religi@ommunity to which he or she does not
belong.

Freedom of religion and conscience is not unlimitegitain restrictions thereon being accepted.
As in the European Convention on Human Rights @A&), these restrictions are appropriate to
any democratic society. In the regulations of sav8tates, the formula provided is that the
exercise of this freedom cannot be contrary toipuhbrality or to public order. By contrast, in
the GermanBasic Law, freedom of thought, of conscience ahdetigion appears as a
fundamental right without restriction. Restrictioms this right can therefore only result from
other fundamental rights or constitutional valuesl @hen must respect the principle of
proportionality.

ii) Therecognition of religious confessions

In order to enjoy supplementary guarantees, soliggores communities must be recognised by
the public authorities. Thus in_Portugah order to have a legal personality, religious
communities must first obtain recognition.

The legislation of States such _as Hungaquire that certain specific conditions be flgfil in
order to create a religion. Among these conditidrean be noted that it must not be contrary to
the law or the Constitution and that it must basteged with a departmental or municipal court
(see also Atrticle 8 of Law No. IV of 1990).

Austrianlegislation also has a system of "religious comitiegirecognised by the State". This
is not relevant to freedom of belief and worshig bertain "privileges” are granted only to
"recognised religions".

In Italy, relations between the minority religious commiesitand the State are regulated by law
on the basis of special agreements between the &i#torities and the representatives of the
religious communities (Article 8 of the Constitutjo

Other States grant a special degree of proteatic@omne religions without any requirement of
prior recognition. This is notably the case in Glavhere there is no State religion but where
the confessional rights of Catholics and Protestare protected in their schools by Article 93
of the Constitutional Law of 1867.

iii) Theright to create educational establishments
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There are several States which expressly recogmseaght of religious communities to create
their own educational establishments (see for elathp replies of Canadad_Germany The
new Constitution of Croatiprovides that "religious communities are freecamformity with
the law, to .... open their own schools...".

In other countries, the establishment of privatigics schools falls under either freedom of

education and religion or public freedom in genegalaranteed under the Constitution. But

there, too, the question arises of the extent ticlwtinese schools receive public subsidies and
can award qualifications recognised by the State.

d) Cultural rights

It is generally accepted that the members of niesrhave the right to preserve and develop
their own culture. Thus, for example, Article 34(af the Slovak Constitution provides:
"Citizens who, within the Slovak Republic, are memsbof national minorities or ethnic groups
are guaranteed the right ... to develop their owitue ... and to maintain ... their cultural
institutions”. They are able to preserve their 8p#y in relation to the population of the
country in which they form a minority by various ams. Thus several countries allow
minorities or persons belonging to minorities ascé&s means of communication such as
television and radio. They have the right to fossaxiations to develop their cultural identity,
through the press or other publications, througtthieatre and a wide variety of cultural events,
sometimes with the financial aid of the State.

It is exceptional for a Constitution to contain Begs rules for the promotion of the culture of
ethnic minorities. The new Constitutions of the i@an Landerof Brandenburg and Saxony
nonetheless stipulate a right in respect of théd&@ominority to the effect that its culture and
language shall be preserved and promoted. Accortding project for the revision of the
Constitution which is now being discussed in Fidlathe Samis and the Roma (in particular)
should see the right to support and develop thaguage and culture recognised.

Moreover, legislation concerning the promotion ahaonity cultures in certain specific domains
exists in a certain number of States (for exampléustrid. Switzerlandchas adopted a law in
favour of the culture of the Italophone and RomanTinorities.

i) Radio and television

An examination of the legal systems here consideegdals that there are several possible
models of participation by minorities in radio bdoasting and television.

Various States give ethnic minorities the rightuse national television channels or radio
stations for a specified amount of time in ordeproduce programmes for the members of their
minority in their own language. Examples of thie sund in_AustriaFinland Hungary ltaly,
LuxembourgNorway, Portugal Romania Russia Slovakia Swederand_Switzerlandas well as
other States. Sometimes, as in Switzerlan#inland there are radio stations transmitting only
in the minority language.

So as not to cut off all contact with their courtfyorigin and their culture, Hungaand_ltaly
for example, have extended the practical possitiitminority groups to receive television or
radio programmes from their mother countries, bgmseof appropriate technical equipment.
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In general, the receiving of television and radiogpammes from abroad is free to the extent
that the geographical situtation and technical ipdes allow for it.

The various minority groups can also be involvedha management of national channels.
Thus, in_Finlandin Germanyand in_Austrialinguistic and social groups are representetién t
administrative bodies of the national channels.

i) Press, theatre and publications

In many cases, States give aid to the minorityspasswell as to the theatre, notably in Austria
Finland GermanyNorway, RomaniaRussiaand Slovakia

iii) Encouragement of societies aiming to promote the culture and identity of minorities

In all countries where there are minorities thexestecultural societies founded by persons
belonging to minorities, which aim at promoting théture of these minorities. They have the
status of private associations or enjoy a speta#ils under the law. Often, they receive State
subsidies.

D. THE PARTICIPATION OF MINORITIES IN POLITICAL LIE

As noted above in connection with the "institutidrtimension to the protection of minorities,

a federal or regional State allows for the recagmibf a certain autonomy in the minorities
resident in the State territory. They can therebyattributed their own territory in which they

can conduct policy through autonomous institutigibe federal or regional structure of certain
States as a means of protecting minorities withizesubject of a separate study).

In addition, minorities participate in different ygain the political life of the State in which they
are present. After having examined their rightamT cultural and political groupings, we will
look at the way in which States take account ofptesence of minorities on their territory in
the establishment in the country of political ardinaistrative sub-divisions as well as in
electoral policy.

1. Freedom of association in general

a) Do minorities enjoy this freedom?

In general, freedom of association is recogniséteeiby the Constitution or by the law (see
also Art. 11 of ECHR). But express references toamiies in this connection are not always to
be found. In most countries, the general principlech applies to all citizens of the State is
interpreted in a wide manner and extends to perselmging to a minority. In any case, no
State denies this freedom to persons belongingrimarity. Furthermore, it must be noted that
some States go further and provide that this freeidonot limited only to nationals. This is the
case in_Norwayand Switzerlandas well as in Finlandvhere "everyone, even a foreigner, is
entitled to join an association”. The criteriomationality is therefore no longer relevant to the
determination of entitlement to this freedom.
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But even in the absence of specific provisionsait be seen that nowhere is the right restricted
to nationals.

b) Conditions for the exercising of this freedom

Evidently, this freedom is subject to certain lietons. These restrictions generally rely for
their justification upon the safeguard of consiitially recognised interests such as national
security, public safety, the defence of public ordlee prevention of crime, the protection of
public health or morals, or the protection of tights of others. Moreover, these restrictions
apply to the right to freedom of association in eyah (see European Convention for the
Protection of Human Rights, Article 11 (2) and a@ specific to associations concerning
minorities.

c) Does this freedom have a transfrontier element?

Some States foresee the possibility of an exterdditims right such that persons belonging to a
minority can create associations open to persomsicded in another country (Germany
Croatig Slovenid. In general, there seems to be no problem iimgatip associations open to
persons domiciled abroad. The purpose of suchstemyis to encourage contacts with the
country of origin. The case of Finlanthn also be cited, where the applicable legisiatio
requires only that the President of the associati@hat least half the members of its governing
body be domiciled in Finland, conditions which edso be fulfilled by foreign nationals.

2. Theright to form political parties

In general, States have not adopted specific roepolitical parties representing minority
rights. They must fulfil the same conditions aseotpolitical parties. In Germanywo Lander
(Schleswig-Holstein and Saxony) have provisionth@ir Constitutions to facilitate the election
of representatives of minorities, without guaraimtgehem a minimum representation in the
corresponding legislative body. Romahgs specific rules on associations of citizenerimghg

to minorities in extending to them special guaresiia respect of election to Parliament.

In Turkey, it is forbidden to create a political party ofnational minority which favours a
language or culture other than Turkish. All poétiparties must abstain from putting national
unity into question and from promoting regionalism.

3. Adaptations of eectoral law in favour of minorities

Representation in political institutions tends take participation by minorities in public affairs
more effective and is one way of protecting minesitinterests. The problem arises both at
national and at regional and municipal levels.

a) The division of the country into electoral digts

In general, States do not proceed to the estaldishf electoral districts by reference to the
existence of minorities, whatever their nature. idegr, it may be noted that in Finlaritie
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Province of Aland forms a special electoral distrighich elects a representative in
parliamentary elections. In_Hungarg law specifies that when the boundaries of etatt
districts are established, account must be takéwcaf ethnic particularities. In Switzerlgritie
cantons form the electoral districts for the etattdf the Federal Parliament and consequently
minorities are represented.

In Russia the electoral legislation of certain subjectstted Federation take into account the
presence of minorities. Thus, Article 112 of then&litution of the Republic of Sakha

(lakontie) provides that "in the areas of compasidence of the small Northern populations,
electoral districts with the smallest number ot&les may be created.

b) The formation of minorities into political pa$

Two solutions are possible here: either the intere$ the minorities are defended by the
political parties that they have formed to this eadd which are composed only of
representatives of the minorities, or the intere$tminorities are defended by the traditional
political parties which include in their lists somepresentatives of the minorities (this is
notably the case of the German-speaking minorityefderal elections in Belgium

This question can be linked to whether or not niiigsr have their own electoral districts; if the
division of the country into districts does notdav the vesting of a degree of autonomy to its
minority components, minorities will evidently hat®@ merge with other political parties in
order to ensure that they have a degree of regeggenin national institutions.

c) Special measures for the attribution of seatepicesentatives of minorities interests

Some States have made provisions which make iilppegss take account of the existence of
minorities on their territory for electoral purpsse

Thus, in_Croatiaif the members of an ethnic or national minocitynprise more than 8% of the
population, they can be represented proportionalythe national Parliament and in the
Government, as well as in the superior courts. Almer of seats in the national Parliament is
also reserved for those minorities which do nothethis threshold. Similarly, in Denmark
legislation makes provision for two seats to beegito representatives from the Faroe Islands
and two to representatives from Greenland. In teer@n Landerthe parties of the Danish and
Sorban minorities are exempted from the rule asegrth which a political party must obtain
more than 5% of the national vote in order to Ipeasented in Parliament. Romaalao makes
special provision for associations of citizens hglog to national minorities, seats in the lower
house being reserved for them on certain conditionSwitzerland linguistic criteria have had
a certain influence on the mode of election of ph@cipal confederal organs (the National
Council, the Council of States, the Federal Counaitl the Federal Court). This is also
applicable to certain bilingual Cantons.
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It is evidently easier to give guarantees to mirewiwhich are concentrated in a particular area
than to minorities which are scattered throughbatriational territory. In the latter case, other
criteria have to be applied in order to ensure tBeme representation. Yet States can require
that the minority constitutes a certain percentsfgbe total population in order to have seats in
the political institutions.

It should be noted that the majority system carali@sn candidates from the minority (when the
latter is spread over several constituencies).SHmee is true of the proportional representation
system combined with relatively small electoral stdnencies, where minority lists can have
difficulty in reaching the quorum required to obta seat in one constituency (this situation
occurred in_Austriavhen the regional election system was reforme@arinthia). A similar

effect (prejudicial for minorities) can occur whenly the parties which obtained a certain
percentage of the votes nationally in the firstndware allowed to take part in the "second
round” (as is the case under the new 1993 Italestagal law in its proportional application).

4. Their representation in insitutions

It is rare for States to establish a structuregiesi to guarantee in general the participation of
minorities in political institutions. It is adviskEbin this respect to distinguish between
concentrated minorities and dispersed minoritiesthie former case, the minority will be
represented in central institutions if the regidmeve the minority is in the majority is in itself
represented. The most concrete examples are BelghdnSwitzerland. In_Belgiupspecial
measures have been taken both in the Constitutimh kyy law to ensure the effective
participation of minorities in political life. Suclparticipation (and more particularly the
francophone minority at the national level) is pded for at all levels of government -
executive, legislative and judicial. In additiohijst protection is not valid only for the federal
government: the Flemish minority resident in thdefated entity of the Region of Brussels also
benefits from mechanisms quite similar to thosel addederal level to protect the Francophone
minority. In Switzerlandthe mode of election to the principal confederglans is influenced
by the will to represent the various linguisticicets equitably. Proportional representation in
the cantonal districts operates to provide a gteeamhat all national languages will be
represented in the National Council (lower chamberdhe Council of States (higher chamber),
the rule of equal representation of each cantorth@effect that the voice of a canton from a
minority language group will be directly represehtin accordance with a customary rule, at
least two representatives of latin cantons mugirsthe Federal Council (the federal executive
power). Finally, Article 107 of the Federal Congiitn stipulates that the three official
languages must be represented in the Federal Clouitialy, in the province of Bolzano, in the
Trentino-Alto-Adige, the membership of the provadcand local government executive bodies
is corrected to ensure an adequate representatidheodifferent linguistic communities,
including the Ladin communities.

With regard to dispersed minorities, other Statagehadopted such concrete measures, but
which do not reach every level of political lifehdy are rather concerned with one or other of
the executive, legislative or judicial powers. Hiynasome States have created bodies for the
management of problems relating to minorities. €hbsdies are generally confined to a

consultative power. Thus, in Romapilere is the Council for National Minorities. Atig has
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a system of "Councils for ethnic groups” for eagbhsgroup. In Finlandseparate committees
have been set up for Sami affairs and Roma affasrsyell as a delegation for the Province of
Aland (a concentrated minority), whose functiortdsfavour relations between the national
Government and these various groups. Under theti@dims, Sami representatives have a right
to be heard on matters concerning this minorityNémway, a consultative Sami Parliadent is
established. In_Hungarthere is a national body for the self-manageménmniaorities. In
Cyprus the Armenian, the Maronite and the Latin religiominorities each elect a
representative to the Chamber of Representatidi@ishpwhowever, has only a consultative vote.
In the Netherlandsa national consultation Council in which all @thminority groups are
represented discusses all major policy initiatied can make recommendations with regard to
them.

V. THE DUTIESOF MINORITIES

It is rare for a particular duty of loyalty to bmposed on minorities, beyond the general
obligation to respect the laws in force applicableall citizens. In the rare cases where such a
duty exists, it is imposed upon all citizens indegently of whether or not they belong to a
minority. Thus, in_Romanjaall citizens including those belonging to natiomanorities have
the same "duty of sacred fidelity to the count§tich appears also to be the case in Gyeece
where a special duty derives implicitly from thenStitution as well as from legislation, the
non-respect of which can result, under certain itomg, in the loss of Greek nationality. In
Spain the Houses of Parliament, as well as some autonsmssemblies, have imposed as a
condition precedent to obtaining full parliamentatgtus the requirement of a vow or promise
to respect the Constitution.

VI.  THE QUESTION OF SUBMINORITIES

The question of subminorities arises when, on &groof the national territory, the members of
the majority group at national level find themsslwe the position of a minority. Only four of

the States here considered have special regulatiascting subminorities, namely Belgium,
Canada, Italy and Finland.

In Belgium the Flemish linguistic group, which forms a mdjoiat national level, is in a
minority within one of the federal entities, thedrmn of Brussels. Here it enjoys a protective
mechanism similar to that enjoyed by the Francophminority at national level. In Canada
special protection in the field of education is@ded to the English-speakers of Quebec, where
they are in a minority. In Finlanthe members of the majority linguistic group ational level
-those who speak Finnish - enjoy the same proteet®the minority Swedish-speaking group
when they find themselves in the position of a swonity; in the Province of Aland, this
protection is limited to fundamental linguistic hig in order to protect the identity of the
inhabitants of this province against a too grediuemce of Finnish-speaking immigrants.
Finally, in lItaly, the statute of the autonomous Trentino-Alto-Adiggion provides special
measures for the Italian-speaking subminority efglovince of Bolzano.

VIl. PROTECTION MECHANISMS
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Granting minorities a great number of specific tigand guaranteeing the broadest respect for
their identity is one thing; it is also necess&iat the effectiveness of these protective measures,
as outlined above, be ensured.

A. REMEDIES AVAILABLE TO MINORITIES

In general, the States here considered have be#entao place in the hands of persons
belonging to minorities the administrative and quali remedies which are available to the
population at large. However, in Italiye region of Valle d'Aosta and the province mdrfino-
Alto-Adige, along with the autonomous province8ofzano and Trento and all regions having
a special status, have the power to challenge dodfm Constitutional Court any legislative
measures which are alleged to violate the rigtagjqularly those relating to the protection of
minorities, guaranteed by their respective statafesutonomy. Regional and provincial laws
can also be challenged before the ConstitutionalQy regional or provincial councillors who
are members of a linguistic group.

While some States have created national organseMask is to deal with affairs affecting
minorities, these are generally not judicial orgah®se decisions would bind State authorities.
Thus, in_Belgiunthere exists, in respect of linguistic minorititee Permanent Commission for
Linguistic Supervision and the Deputy Governor, ,amal respect of ideological and
philosophical minorities, a Permanent National Cassion of the Cultural Covenant. In
Austrig, in the regional government of Karnten, a spduiméau has been created for problems
of interest to the minority. In_Hungarpne can note the institution of a Parliamentary
Commissioner for the Rights of National and EthMinorities and also that of local
spokesperson for minorities. In_Polarel Commission for National Minorities has been
established as a consultative body to the Coufiddinisters. Furthermore, both Chambers of
the Polish Parliament have instituted committeeparsible for minority affairs. Finally, the
minorities and their members are able to complaithé Ombudsman. Generally speaking, the
function of the councils for minorities referreditoPart IV D 4 is to solve problems concerning
minorities by way of negotiations with the authiest

B. CRIMINAL LEGISLATION AGAINST RACIAL HATRED AND GENOCIDE
The criminal law of many States provides for pdfrces of incitement to racial hatred and to

violence against minority groups such as ethnic r@oeghl minorities. This special protection
extends both to the groups themselves and to tiddnals comprising them.



