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1. Adoption of the agenda

The agenda was adopted as it stood.

2. Communication by the Secretariat

At the opening of the Plenary session, Mr Buquicdgpologised for the absence of the
President of the Venice Commission, Mr La Pergalap was unable to be present for

health reasons.

Mr Buquicchio informed the Commission about new rhers that have been appointed
on behalf of Bulgaria, Estonia and “the former Ysigo Republic of Macedonia”.
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3. Co-operation with the Committee of Ministers

Within the framework of its co-operation with theof@mittee of Ministers, the

Commission held an exchange of views with Ambass@ddjorn Froysnes, Permanent
Representative of Norway to the Council of Europel £hairman of the Ministers’

Deputies.

In his statement, Ambassador Froysnes first infartihe Commission about the results
of the Foreign Ministers’ meeting that took placeStrasbourg from 12 to 13 May. He
particularly referred to the adoption of Protocdl tb the ECHR, the importance of an
effective implementation of the reform of the Eugap Court of Human Rights by all

member States and the importance of the third Stimionbe held from 16 to 17 May

2005, to determine the future work and role of @euncil of Europe. Ambassador

Froysnes also spoke of the possible Council of peircontribution to the fight against

terrorism and organized crime at both Europeaniatetnational levels and about the
intention to focus future work of the organizatimm providing assistance more

specifically to Chechnya, Moldova, South CaucaSmjth-East European countries and
Turkey.

Nest, Ambassador Froysnes spoke of the Norwegiaoritmgs for the Council of
Ministers’ presidency. He began by emphasisingréadistic nature of the established
political ambitions among which he cited reinforaeh of the activities of the
organisation in the field of human trafficking, geig of a broad international support for
the European Convention on Cybercrime and ensarisigonger interaction between the
Council of Europe and other intergovernmental oiggtions, in particular the OSCE and
the European Union. He also stressed the importhioceay attaches to developing the
role of the Council of Europe in conflict-preventiand to the promotion of intercultural
and interreligious dialogue.

4. Co-operation with the Parliamentary Assembly

The Commission held an exchange of views with MiheHolovaty, member of the
Committee on Legal Affairs and Human Rights, oroperation with the Assembly.

In his address, Mr Holovaty informed the Commissaivout the work done by the
Assembly’'s Committee on Legal Affairs and Human HRsg and its Monitoring
Committee since the Commission’s last session.

With regard to the Monitoring Committee, he spoleowt the resolution on the
honouring of obligations and commitments by Albaniavhich the Assembly decided to
keep the monitoring process open and, should futleetions not be conducted freely
and fairly, reconsider the Albanian delegationsdantials. He also raised the question of
the opposition parties’ protests in Armenia andl dhiat in its report, the Monitoring
Committee requested the authorities to submit artegn its actions in response to the
Assembly’s January resolution, in the absence ofhwvih would reconsider the Armenian
delegation’s credentials.
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Mr Holovaty also mentioned that a memorandum of @&ir concerning Latvia was
submitted to the Bureau, proposing the continuabibthe post-monitoring dialogue and
a review of the situation at the end of the year.

He also informed the Commission about the repattgpted by the Committee on Legal
Affairs and Human Rights, which covered Turkey'splementation of decisions of the
European Court of Human Rights and the human rigittgation in Kosovo and in
Chechnya. He outlined reports in preparation, ascMr Frunda’s report on the concept
of “nation”, Ms Wohlwend'’s report on cross-bordeimee in Europe and Mr Bruce’s
report on political prisoners in Europe.

Finally, Mr Holovaty said that in relation to Mr g&m’s introductory memorandum on
abolition of restrictions on the right to vote irergeral elections, the Legal Affairs
Committee decided to request an opinion on thigen&bm the Venice Commission.

5. Co-operation with the Congress of Local and Rpgonal Authorities of the
Council of Europe

Mr Gianfranco Martini, member of the Congress otéloand Regional Authorities of the
Council of Europe, reported on the CLRAE’s actasti He first informed the
Commission that during its 11th plenary sessiomagbiourg, 25-27 May 2004) the
CLRAE elected Mr Di Stasi as its new President.

Mr Martini referred next to the CLRAE’s work on thdraft European Charter on
Regional Autonomy. He also said that in its futaivities, the CLRAE will give
priority to monitoring progress in developing loadmocracy in Armenia, Georgia,
Russia and South-East Europe.

He also spoke about the reports under preparatitmmvithe Congress (such as a report
on the direct election of Mayors).

To conclude, Mr Martini reported on positive resudf the CLRAE’s field agencies, and
informed the Commission that two new agencies sathn be opened in Albania and in
Mostar.

6. Co-operation with the Development Bank of th€ouncil of Europe

Mr Alomar, Governor of the Development Bank of t@®uncil of Europe (CEB),
recalled that the Bank is the only internationalaficial institution in Europe with an
exclusively social vocation. In 2003, the Bank e its efforts in favour of the
transition countries where the needs in the sdetdd are still considerable. Among
numerous projects financed by the Bank, Mr Alomantioned the project on deported
persons in Lithuania, the project in favour of aaphges in Romania, and the project for
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the Roma population. He also informed the Commisainout the Bank’s projects for the
period 2005 — 2009, and spoke about its future iggadgcal and social action.

Particular mention was also made of the need ngthen the cooperation with other
international organisations with the same vocateomd complementary objectives.
Mr Alomar also pointed out the importance of thende Commission’s work towards
strengthening the democratic constitutional andtuignal framework for the success of
the CEB projects.

The Commission expressed its commitment to furtherco-operation with the
Development Bank of the Council of Europe.

7. Co-operation with ODIHR

Ambassador Strohal underlined that ODIHR and tha&id&e Commission shared the
principle that democracy inseparably rests on tie of law and that both had constantly
worked towards making democracy irreversible.

ODIHR and the Venice Commission had experiencedesy \good co-operation,
particularly in the electoral field; they now ougidt only to co-ordinate, but also to join
their efforts in order to avoid any discrepancytheir respective positions and avoid a
sort of “forum shopping” on the part of Stateswés necessary to focus on the follow-up
to the respective recommendations, both on thd @Evihe experts and on the political
level.

In the future, co-operation was to intensify asarelg legislative assessments, particularly
in the field of freedom of religion and belief. dbiwork will also take place on the
electoral database.

Professor Jeremy Gunn presented the work of theHBCRPanel of Experts on Freedom
of religion and belief and in particular the “Guiides for Legislative Reviews affecting
Religion or Beliefs”, prepared by the Panel in ge@tion with the Venice Commission
(CDL(2004)061). He explained that these guidelwwese to assist the Panel in assessing
draft legislation in this area, which it was callgpion to do increasingly often, and were
to be made available to governments, so that ther lould become acquainted with the
basic standards which ODIHR uses as a reference.

Ms Flanagan presented the comments which she legdiqed on a previous version of
these guidelines (CDL(2004)062), and which had dakan into account substantively
in the preparation of the final version. She exgedsher appreciation of the quality of the
work carried out by ODIHR in this area and undexdinthe need on the one hand to
address the overlapping issue of freedom of exjgessd on the other hand to continue
updating the guidelines in order for them to reftbe evolving case-law of the European
Court of Human Rights.
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The Commission took note of Ms Flanagan’s commentsn the draft guidelines
(CDL(2004)062) and endorsed the OSCE/ODIHR Guideles for Legislative
Reviews affecting Religion or Beliefs (CDLM(2004)0b.

8. Co-operation with the OSCE

Mr Mifsud Bonnici informed the Commission about tparticipation in the Human

Dimension Seminar organised by the OSCE/ODHIR fiiédo 14 May 2004 in Warsaw.

The seminar was devoted to “Democratic institutiand Democratic Governance”. Mr
Mifsud Bonnici said his intervention related to exsigsal aspects of democracy. In his
view, it was necessary to develop a “culture of deracy” at all levels, and strive
towards its generalisation.

9. Albania

a) Mr Tuori presented his comments (CDL(2004)049)constitutional aspects of
the “Draft Law on the criteria and conditions to dsablished for the reorganization of
the administrative territorial division of the Rdgig of Albania” (CDL(2004)030). With
respect to this draft, the Venice Commission haehbasked to examine a problem of
hierarchy of norms while the substance of the diaft would be examined by local
government experts of the Council of Europe. Mr iTaaonclusion was that under the
Albanian Constitution the laws adopted by speciajamty were not to be considered as
leges superiores with respect to other laws anttheadraft did not require a special
majority under Art. 81 of the Albanian Constitution

Mr Omari agreed. The draft law did not fall underyeof the provisions of Art. 81
requiring a special majority.

The Commission adopted its “Opinion on constitutioml aspects of the draft law on
the criteria and conditions to be established for He reorganisation of the
administrative territorial division of the Republic of Albania” as it appears in CDL-
AD(2004)019.

b) Mr Lapinskas presented his comments (CDL(200@)0én the amendments
(CDL(2004)047) to the Law on the status of formelitical prisoners (CDL(2004)046).
He referred to the experience of Lithuania, whéexd had been many prisoners during
the Soviet period, as possibly useful for Albania.

Mr Paczolay, presenting his comments (CDL(2004)Q¥dled that this was not only a
legal issue. Nevertheless the principle of nonstisioation was important in this respect
and there was relevant case law of the Hungariarsf@otional Court.
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The Commission took note of the comments by Mr Lapiskas and Mr Paczolay on
the amendments to the Law on the status of formergditical prisoners in Albania.

10. Armenia

Mr Malinverni informed the Commission of the resutif a meeting which had taken
place between himself and Ms Flanagan, on the ane,hand Messrs Torossian, Vice
Speaker of the Armenian National Assembly, and tleian on the other hand
concerning the Armenian Law on the procedure ofdacting gatherings, meetings,
rallies and demonstrations. In the light of Mr Tss@mn’'s wish to submit detailed
arguments on the reasons underlying the Armeniaices in this field, the rapporteurs
proposed to postpone the examination of the dmftion until the next Plenary Session.

The Commission postponed the examination of the dftaopinion on the Law on the
procedure of conducting gatherings, meetings, ralis and demonstrations
(CDL(2004)027) and invited Mr Torossian to submit s written comments before
the end of summer 2004.

Mr Torossian informed the Commission that the newaftd Constitution was in
preparation. The majority had initially waited fitre opposition to join the work of the
parliamentary commission charged with the constital revision, but had now decided
to proceed without it. The new draft was expectetdd completed and submitted to the
Venice Commission by the end of June/beginninguty.JSimilarly, the revised draft
electoral code was expected to be finalised andhitdd to the Commission by the end
of June/beginning of July. Mr Torossian expressedwish that the opposition would
decide to join work on these important reforms.fit¢her informed the Commission that
the draft amendments to the Armenian Law on PalitRarties would be finalised by
October 2004.

11. Azerbaijan

In the absence of the rapporteurs, Ms BarnstedtMmnBlucka, Mr Durr presented the

draft opinion (CDL(2004)057) on the draft Rules Pfocedure of the Constitutional

Court of Azerbaijan (CDL(2004)056), which had beeguested by the President of the
Court, Mr Abdoullayev, in January. In 2002, the Qoission had already given an
opinion (CDL-AD(2002)005) on the draft Law on ther@titutional Court. The law had

been adopted in December 2003 (CDL(2004)005). lbrdy 2004, a seminar on

effective case-management in Baku had providedpgortunity for the rapporteurs to

discuss the issues to be dealt with in the Rulézaéedure with the Court.

In their comments (CDL(2004)068 and CDL(2004)06%pextively), the rapporteurs
welcomed the text as being concisely and coheresihfted and as fitting into the
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classical triad of constitution, law on the courtlaules of procedure drafted by the court
itself. Nevertheless, the rapporteurs made theviatig remarks:

(@) The distribution of powers between the Plenditne Court, the President
and the judges could be regulated by general cdadges would allow items to
be covered which had not been or could not have leewisaged during the
drafting of the rules.

(b) In order to be in compliance with the principtiethe independence of the
judges, the draft opinion suggested that in respéttusiness trips where there
were no costs for the Court involved and wherettipedid not take place during
court sessions, the judges only notify their bussniips to the President of the
Court rather than have to seek his approval.

(c) Especially as concerns the procedure in thenbleas the Rules should be
more explicit.

(d) On the other hand the Rules of Procedure shawdid repeating
principles already set out in the constitution dahd law on the constitutional
court.

With regard to paragraph 9 of the draft opinion,skte Cardoso da Costa and Sanchez
Navarro pointed out that there was no general i@t¢hat a constitutional court should
have a large autonomy to decide on its rules otguuare, especially when this could
touch the rights of parties to the proceedings. ditenomy of the Court rather related to
the inner functioning of the court.

The Commission adopted the opinion on the draft rids of procedure of the
Constitutional Court of Azerbaijan with amendments(CDL-AD(2004)023).

Messrs Hamilton and Vogel presented their commé¢@iBL(2004)044 and 045) on
the law on political parties in Azerbaijan (CDL(20043). The rapporteurs had raised the
following points: The definition of political pags was inappropriate. According to the
guidelines on political parties (CDL-AD(2004)007yevthe membership in political
parties should not be restricted to citizens boushbe open to non-citizens and stateless
persons residing in the country as well. Articlef4he draft law prohibited any change of
the constitutional order as a goal of a politicaitp. Peaceful change of the constitution
should, however, be possible. The provisions omstegion and liquidation of political
parties (Art. 12-16) as well as on the prohibitminforeign political parties should not
be abused. The rules on incompatibilities were wade ranging making membership in
political parties not only impossible for membefghe judiciary and the ombudsman but
also prosecutors, many employees of the state omreeli, etc. These restrictions have
to respect the principle of proportionality. ThewLalso provided that all donations to
political parties have to be published and no donat can be accepted from mass
movements and other organisations. This rule wasndd to be too restrictive as well.
The prohibition for trade unions to donate to pcdit parties was one-sided because there
was no similar rule for the employers' institutionghis might infringe upon ILO
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conventions. Apart from these points, the draft laas well written. The criticism
expressed should not detract from the merits oDufadt Law.

Mr Luchaire requested whether it was necessaryeta member of a political party to
stand for election in Azerbaijan. Mr Husseynov igglthat this was not necessary.

The Commission adopted the opinion on the Law on Hitical parties of the Republic
of Azerbaijan (CDL-AD(2004)025).

12. Bosnia and Herzegovina

Mr Tuori informed the Commission about progress tiee restructuring of the
ombudsman institutions in Bosnia and Herzegovirg @ocument CDL(2004)028rev).
At the initiative of the Venice Commission, a magtihad taken place in Strasbourg on
19 April 2004, which had been attended by repredgimes of the working group set up
by the BiH Council of Ministers with a view to prepng the reform (the group is
currently composed of a representative of the Menisf Human Rights and Refugees,
the three Human Rights Ombudsmen of Bosnia andddexzna, the three Ombudsmen
of the Federation of Bosnia and Herzegovina, the @mbudsmen of the Republika
Srpska and representatives of the Ministries oficei®f the State and the two Entities).
The patrticipants had agreed in essence that, aftemsitional period during which one
state-level and two entity-level institutions woutt-exist, there would be a single
ombudsman institution for the whole territory of-Bicomposed of one ombudsman and
two deputies, each appointed from the constituenpjes and rotating on the position of
ombudsman. An outline plan of restructuring had nbderther submitted to the
Commission, which was now waiting for the detaipgan on which it would provide its
opinion.

13. Georgia

Mr Malinverni informed the Commission of the seminan the constitutional
organisation of the state held in Thilisi on 18{#Qy (see doc. CDL(2004)039). The
seminar dealt with issues of the separation of pswad territorial organisation. Shortly
after the seminar the Monitoring Committee of tharli@mentary Assembly of the
Council of Europe (PACE) had asked the Venice Cossian to prepare an opinion on
the draft constitutional law on the status of AdjdCDL(2004)058). The draft opinion
prepared by Messrs Malinverni and Vogel (CDL(20@9)0welcomed the fact that the
autonomy of Adjara was about to get a more precisestitutional basis thanks to the
envisaged constitutional law. Nevertheless thetdnafl a number of weaknesses. In
particular, it regulated in detail questions of theernal organisation of the autonomous
region, which should be left to the region itselfid provided for numerous possibilities
for interference by the central authorities.

Mr Vogel added that the draft did not provide acl@gnancial basis for the autonomy.
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In the discussion several members supported thelugians of the draft opinion while
suggesting some changes, questioning in parti¢ghlmpossibility for the President of
Georgia to dismiss the Council of Ministers of Adjavithout consulting the Supreme
Council of Adjara.

The Commission adopted the “Opinion on the draft Castitutional Law of Georgia
on the status of the autonomous Republic of Adjarg”as it appears in documen
CDL-AD(2004)018.

14. Moldova

Mr Hamilton introduced his draft opinion (CDL(20@20) on events in Moldova relating
to a demonstration on 25 January 2004. The Segr&aneral of the Council of Europe
requested this opinion. The opinion does not aiestdblishing the facts or interfering in
pending legal procedures, but focuses on legalsteadteady examined by the
Commission. The ban on the demonstration imposethdéynunicipality was upheld by
the Court of Appeal and the case is pending betbes Supreme Court. This case
confirms the problems of compatibility of the lawthvArticles 10-11 ECHR and the
need to amend it and to interpret it in conformiith the principle of proportionality.

The Commission decided to postpone to its next sesms its discussion on the
possibility to deal with concrete cases such as #hilf the Commission affirms that it
is competent to deal with the present matter, it Wi proceed to address its substance|.

15. Romania

Mr Malinverni introduced the draft opinion (CDL(20{054) on the draft Romanian law
concerning support for Romanians living abroad (CZ04)053). He explained that the
draft complied with the applicable European stadslawhich had been codified by the
Venice Commission in its “Report on the preferdrtti@atment of national minorities by
their kin-States” of October 2001 (CDL-INF(2001)1%om which the draft law had
drawn specific inspiration. The draft could be ilmygd on two points in particular: first,
the entitlement of Romanians abroad to study in &oeand to benefit from the related
facilities, which currently covers all levels andrrhs of education, needed to be
genuinely linked with the nature of these studiB®nfanian culture and language);
second, their entittement to free accommodationRimmania needed to be made
dependent on the same low-income conditions as/appkspect of ordinary Romanian
students.

Mr Matscher and Mr Paczolay underlined that it \wesferable but not mandatory under
international law that the implementation of thiawl be made through bilateral
negotiations and agreements.
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Mr Aurescu explained that this draft law had besspired by the lessons learned in the
context of the Hungarian/Romanian controversy surding the adoption of the so-
called Status Law. It was to be implemented throbiggiteral instruments, which would
be reviewed by the Minister of Foreign Affairs atateral venues, according to the
Romanian Law on Treaties of February 2004. He aduladin his view there was no risk
of establishing discriminatory practices, as thedbiés provided under the law would be
made available to any other person, of non-Romaetiamic background wishing to study
in Romania and in Romanian. As regarded free acaustation, Mr Aurescu would
suggest that the low-income requirement be added.

The Commission adopted the opinion on the draft lawconcerning support for
Romanians living abroad (CDL-AD(2004)020) subjectd the editorial amendments
ensuing from the discussions.

The Commission held an exchange of views with Mrzagearu, President of the
Romanian Foundation for Democracy through Law. Mizéparu presented the recent
revision of the 1991 Constitution of Romania, a@dptvith a view to facilitating its
accession to organisations such as the Europeaonlmd the North Atlantic Treaty
Organisation. The new provisions modified some etspef the legislative procedure (in
particular, those concerning urgency orders); icstt the scope of parliamentary
immunity; transformed the Supreme Court into thgiHCourt of Cassation and Justice
but brought no changes with regard to the role famdtions of the Public Prosecutor.
The revision also touched upon the role and stractd the Supreme Judicial Council
and broadened the Constitutional Court’s jurisdictiThe latter now also has the power
to decide on the distribution of powers betweenteStuthorities as well as on the
constitutionality of international agreements.

16. Serbia and Montenegro

a) Revised Draft law on the exercise of rights and freedoms of national and ethnic
minorities in Montenegro

Mr Bartole presented the draft consolidated opirfl@BL(2004)036) on the revised draft
law on the exercise of the rights of national ardnie minorities in Montenegro
(CDL(2004)040). The draft law was generally in liméth European standards and in
certain respects even went beyond them. Accordingrticle 14.2 of the revised draft
law, in municipalities where the population belarggio a national minority accounts for
5% of total inhabitants, the language of that migoshall be in official use. Such
possibility is not provided for either in the Candional Charter of the State Union of
Serbia and Montenegro or in the Montenegrin Cautsdit. Mr Bartole also pointed out
the need to clarify whether the term “official usielanguage” has the same meaning as
the term “official language”.
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Mr Bartole went on to stress the importance of plosition of the draft law in the
hierarchy of norms in Montenegro in the contextaof effective judicial protection of
guaranteed minority rights.

Mr Aurescu informed the Commission about the expegeting that had taken place in
Podgorica on 16 March 2004. It was particularlyfulsen order to fully understand the
specific situation of minorities in Montenegro. ldgreed with Mr Bartole on the good
quality of the draft, but stressed the importandeadding the reference to the
Constitutional Charter of the State Union of Serdma Montenegro in Article 1 of the
draft law, and clarifying the issue of terminology accordance with the Framework
Convention on National Minorities. Particular menmti was also made of the
representation rights of minorities. With respecttie implementation of this right, Mr
Aurescu pointed out the importance of the mannevhith the census is conducted.

Mr Peri¢ agreed with the draft consolidated opinion and ¢cbenments made by the
rapporteurs, in particular with regard to judigiabtection of the rights guaranteed by the
draft law. In this respect, he pointed out thatthe last 50 years or so, a prevalent
interpretation in Montenegro as well as in Serbas\that a constitutional complaint is
only allowed if there is not any other remedy, thuaking it a purely theoretical
possibility.

b) Information on the state of constitutional reformin Serbia and Montenegro

Mr Peri¢, substitute member for the State Union of SerhdhMontenegro, informed the

Commission that the government has adopted adfiedt proposal for a new Constitution
of Serbia. The last institution of the State Unwaimose creation was provided for by the
Constitutional Charter — the Court — has also veeantly established.

Mr Ivovi¢, member of the Council for Constitutional Issuédontenegro, said that the
opposition was still boycotting Parliament and wasg prepared to take part in the
process of constitutional revision. The Council @wnstitutional Issues is still working
on a report to be submitted to the Parliament’s dfitutional Committee, focusing
mainly on the procedural aspects of the revisiohetiver to proceed towards amending
the constitution or towards drafting a new consititu

Mr Ivovi¢ also mentioned that a conference on constitutiogfarm could be organised
in Podgorica in early autumn 2004, in co-operatath the Venice Commission.

The Commission decided to :

- adopt the opinion on the exercise of the rights ohational and ethnic
minorities in Montenegro (CDL-AD(2004)026);

- further co-operate with the Montenegrin authorities in the field of the
constitutional revision process.
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17. Turkey

Mr Kikling informed the Commission that the Constibnal Court of Turkey had made
proposals to reform the organisation and jurisdictiof the Court (document
CDL(2004)033) for two reasons. On the one handhad to cope with its increased
workload and, on the other hand, it wanted to redhe number of Turkish cases before
the European Court of Human Rights by dealing wiithm on the national level. The
Court had transmitted its proposal to the Goverringerd to Parliament. Two main
objections had been raised against the proposalelgrtion of a part of the judges by
Parliament would politicise the Court and the idtrction of an individual complaint
would convert the Constitutional Court into justodrer instance of appeal. At the
symposium at the occasion of the 42nd annivershtlieoCourt in April, its Chairman,
Mr Bumin, had however refuted these arguments pmnout that Parliament also
participates in the election of judges in othermtaes without politicising these courts.
The role of the Constitutional Court was to protbaiman rights and the individual
complaint would be the most efficient way to aclei¢ivis goal.

Mr Paczolay presented the draft opinion (CDL(2034)0pointing out that the proposal
concerned only amendments on the constitution&l.l&everal questions would have to
be dealt with on the level of legislation. The ac@ents had two main thrusts, to change
the organisation of the Court and to introduce ithéividual complaint. As to the
organisation, the introduction of two chambers edighe problem of co-ordination
between them. This would have to be a task of tegpy session of the court. In his
draft opinion he did not share the view that theas a danger of politicising the Court by
electing four out of 17 judges by Parliament. Th@imum age of 50 years for judges
was probably too high. The individual complainttbe Constitutional Court was to be
welcomed. However, its limitation to those consitnal rights which are also covered
by the European Convention on Human Rights was vwerysual and should be
reconsidered.

Mr Kikling suggested making small amendments inageaphs 8 and 11 in order to
clarify the reasons for the proposal made by therCin addition he suggested deleting
paragraph 26 of the draft opinion given that thisteag Law on the Organisation and the
Trial Procedure of the Constitutional Court alreguipvided for the destitution of a
judge, e.g. in case of prolonged unjustified absefmom office. In the name of the
President of the Court, Mr Bumin, he thanked Mr Z&day for the clear and precise
report.

Mr Cardoso da Costa suggested changing paragraphth® draft to the effect that the
report would admit possible differences in consiiial and legislative interpretation but
that this was not true in all cases. Furthermorenkested that the appointment of the
members of the Constitutional Court by Parliamesttanly did not politicise the Court

but rather added to the legitimacy of the Court.

Mr Ozbudun clarified that the present proposal baén made by the Constitutional
Court itself. It was yet unclear whether it wouldd support in Parliament given the
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opposition of the highest courts to the introduttmf the individual complaint to the
Constitutional Court.

Mr Paczolay agreed to the amendments suggested dsgrs Kikling and Cardoso da
Costa.

The Commission adopted the opinion on the Constitianal Amendments relating to
the Constitutional Court of Turkey with slight amendments (CDL-AD (2004)024).

Mr Ozbudun informed the Commission on the constinal reform package, which had
been passed by the Turkish Parliament. One of tlielés abolished the death penalty in
times of war and - now on the constitutional levedlso in cases of terrorism. This
opened the way for the ratification of Protocolt@3he European Convention on Human
Rights by Turkey. Another important element wag ti@av Article 90 of the Constitution
provides for the priority of international humamghts treaties over conflicting national
law, thus placing them on a level between the dtisin and ordinary law. Until this
amendment, international treaties had been incatpdron the level of ordinary law and
conflicts had to be resolved by the rules of legcsalis and lex posterior. The third major
amendment concerned the abolition of the statersg@ourts. Even though these courts
were no extraordinary courts but had been providedy the Constitution itself, they
had been criticised because of the participatiomitary judges. In recent years, the
procedure of these courts had already been asthita that of ordinary courts. The
fourth important element had been an amendment rtléd 10 of the Constitution
providing for affirmative action in favour of womemaken together these amendments
were a significant step towards full democrati@nu Turkey.

18. Ukraine

Mr Hamilton introduced his comments (CDL(2004)06)0fion the draft Law on the
Public Prosecutor’s Office of Ukraine (CDL(2004)05Ris comments were critical since
the draft did not really bring Ukraine closer torgpean standards in this field. The
purpose of the draft seemed to maintain the ti@dhli system of an overly strong and
centralised Prokuratura while improving some dstdilhe draft was partly based on a
draft constitutional amendment which had beenasigd both by the Commission and
the Constitutional Court of Ukraine and not adogigdhe Ukrainian parliament.

Ms Suchocka said that her comments (CDL(2004)048fare in full agreement with Mr
Hamilton’s comments (CDL(2004)060). The Commissioad already criticised an
earlier draft and it was disappointing that thisi@ism had not been taken into account.

Mr Holovaty congratulated the rapporteurs on thesicellent work. The issue of the
Prokuratura was a major problem in the countriethefCIS where this institution still

exercised excessive powers. To be more usefuletd®hCE he suggested consolidating
the comments by the rapporteurs into a single opinthis opinion should be given a
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more general character, setting forth the applecainciples in this area and not be
limited to Ukraine.

In the ensuing discussion some members underllmeditferences in the situation in the
former socialist countries in this respect.

The Commission endorsed the comments by Ms H. Sudii@ (CDL(2004)048fin)
and Mr J. Hamilton (CDL(2004)060fin) on the draft Law on the Public Prosecutor’s
Office of Ukraine and instructed the Secretariat toprepare a consolidated opinion
for adoption at its next session.

As regards the draft opinion (CDL(2004)063) on din&ft Law on the concept of the state
ethnic policy of Ukraine (CDL(2004)050), Mr Matsechexplained that the Commission
had already examined the previous law, which wasiamy respects similar to the new
draft.

Certain points remained problematic. In particuliwe following issues needed to be
addressed: the unspecified legal status of thistlagvrestriction of the State ethnic policy
to Ukrainian citizens, the lack of reference tof-gelvernment and proportional
representation of national minorities in electedlibs and the lack of reference to the
need to comply with the European standards codifigdhe Venice Commission in
respect of protection of Ukrainians abroad.

The Commission adopted the opinion on the draft lavon the conception of the Stat
ethnic policy of Ukraine (CDL-AD(2004)021).

Mr Matscher presented the draft opinion (CDL(20@%)0on the draft law amending the
law on national minorities in Ukraine (CDL(2004)06&/hich had been prepared on the
basis of the two drafts previously examined by @wnmission and taking partly into
account the Commission’s opinion thereon (CDL-AD2M®13). While the new draft
law was generally to be regarded as an improvencenain aspects, such as the unclear
position of this law in the Ukrainian hierarchy mdérms, the citizenship requirement in
the general definition of “national minorities”, ghpossibility of using the minority
language only in dealings with the local authaositiand not also with the judiciary and
the regional bodies), the unclear extent of judliprtection of minority rights and the
lack of fair representation of minorities in legisVe bodies at the local, regional and
national levels, remained problematic.

The Commission adopted the opinion on the latest x&on of the draft law
amending the law on national minorities in Ukraine(CDL-AD(2004)022).
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19. Other constitutional developments
- Algeria

The President of the Constitutional Council of Alge Mr Bedjaoui, informed the
Commission that the experience with constitutiot@itrol was still young in Algeria.
The Constitutional Council was pluralistic bothtive composition of its nine members
(four members elected by the legislative branclg élected by the judicial branch and
three appointed by the executive branch of powad their background (politicians,
lawyers and professors) thus allowing for debatidénCouncil. The members have a non
renewable mandate of six years and are bound it siites on incompatibility. The
decisions of the Council are final and binding enganes. Its main objective is to ensure
the supremacy of the Constitution. It is entrugtedontrol the regularity of elections and
to review the constitutionality of laws and regidas. However, only the President of the
Republic and the presidents of the two chambeBaoliament are entitled to appeal to
the Council. This had resulted in a relatively lowmber of cases decided so far (21
opinions, 6 decisions and one interpretation). §dimited in its activity because of the
narrow scope for appeal, the Council had howevenlm®urageous in its jurisdiction in
furthering human rights. A constitutional revisionght enlarge the scope of jurisdiction
of the Council by giving the right to appeal aledhe Parliamentary minority.

Mr Bedjaoui expressed the hope that his presensgusathe beginning of a fruitful co-

operation between Algeria and the Venice CommisdBatk in Algiers he would take

the necessary steps asking his Government to seekné¢mbership of Algeria with the

Commission. Mr Buquicchio replied that the valuéthe Council of Europe, democracy,
human rights and the rule of law were indeed usialewalues, which the Venice

Commission intended to share especially with coesiof the southern shores of the
Mediterranean.

- Chile

Mr Colombo Campbell, President of the Constitutio@aurt of Chile, informed the
Commission that the origins of constitutional jostin Chile date back to 1925 when the
then adopted Constitution gave judges the podsibiib declare unconstitutional
legislation as inapplicable inter partes. The Gtutsdbnal Tribunal had been established
in 1971 but suspended its activity in 1973 dueh® troubled political situation at the
time. The Tribunal had been re-established in 1980.activity was based on the
principles of independence and autonomy. No appegainst its decisions could be
brought to any other state body. It enjoyed finaha@utonomy and bore no political
responsibility. In a difficult political contexthé Constitutional Court had contributed to
the pacification of political life.

Mr Colombo Campbell pointed out that his Governm&ntild soon take the necessary
steps to establish formal co-operation with the igeiCommission. Mr Omari welcomed
this development.
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- Republic of Korea

Mr Lee informed the Commission on the procedurengfeachment of President Roh
Moo-hyun. Article 65 of the Constitution providedat if the President "violated the
Constitution or other laws in the performance dfcadl duties, the National Assembly
may pass motions for ... impeachment.” A requived thirds majority in Parliament had
adopted such a motion, alleging that the Presidadtviolated the electoral legislation by
inducing public support for a political party. Givethat the President was the
representative of the people, the ConstitutionalrClad to decide whether the President
had "grossly violated" the legislation and whethisrcase had to be seen as a betrayal of
the people. However, the Court came to the commfuthiat the acts of the President did
not result in such a betrayal and invalidated thpdachment. During the impeachment
proceedings the Court had to face a grave sequnitylem. Public pressure even resulted
in serious illness of one of the judges.

Furthermore, Mr Lee pointed out that the RepubliKarea was still in a transitory phase
of democracy. Therefore, the European experience weay important for Korea. The
Korean Constitutional Court had been establishdidvitng the European model. Its
President, Mr Young-Chul Yun, had strong faith fre trelationship with the Venice
Commission. He intended to come to Venice in OatoBéven that the President of the
Constitutional Court was strongly in favour of agsien, the process of accession to the
partial agreement was likely to have a positiveconte towards the end of the year. The
Chair, Mr. Omari, welcomed the interest of Koreath®e Venice Commission and
underlined that the Korean experience was alsotefest for Europe.

- Portugal

Mr Cardoso da Costa informed the Commission abecgnt constitutional amendments
in Portugal, which widened the legislative poweirshe autonomous regions Acores and
Madeira. Furthermore, in order to enable ratifmatof the future EU Constitution, the
amendments placed EU law implicitly above evenriagonal constitution. This latter
amendment had been discussed very controversialgpitugal before its adoption.

Asked by Mr Martini whether, following the failecefierendum on regionalisation in
1998, new attempts were made to introduce reglmasighout the country (in addition to
the existing autonomous regions of the Acgores aratiéa), Mr Cardoso da Costa
replied that currently an administrative decensatlon was under way, which might in
practice bring about similar effects without forigadstablishing regions.

- Southern Africa

Mr Chaskalson, President of the Constitutional €Coti6outh Africa, thanked the Venice
Commission for its continued support of South Adriend the Southern African region
during the past ten years. Since the fall of AmdhSouth Africa was in a process of
democratisation and institution building. The judig in South Africa but also in the
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region in general had an important role to playthis process. Based on their sound
commitment to development, the judiciary had totre@s any abuse of power. The
Venice Commission had assisted in the organisati@amanumber of regional conferences
of the highest courts of the region. This proceasd bulminated in the creation of the
Southern African Judges' Commission (SAJC), whiaited the chief justices of the
Southern African region. They were united in a ficommitment to democracy and the
rule of law. Their action, however, was often hampeby extreme conditions. While
senior judges were generally well trained, juniffic@als were poorly equipped. Pursuing
the principles of the rule of law, democracy anel itidependence of the courts, the goals
of the SAJC were to promote co-operation amongctiats, to promote and protect
welfare and dignity of judges, to establish a wihdo provide assistance to courts and to
promote cooperation among judicial training ingdittns, to arrange colloquia to
exchange with other similar institutions in Afri@nd elsewhere, to encourage the
publication and dissemination of judgments andube of information technology, and
generally to promote the interests of the judieismof the member countries. The statute
of the SAJC expressly provided for co-operatiorhviite Venice Commission. This co-
operation was important not only for South Afriazt Bor the whole region.

Mr Omari assured Mr Chaskalson that the Venice Cmsion would continue its co-
operation with the SAJC. Mr Buquicchio pointed thdt the co-operation with Southern
Africa had only been possible due to generous \atyncontributions from Switzerland
and for the last two years, Norway.

20. Report of the Meeting of the Council for Demaratic Elections (17 June 2004)

Mr Hjortur Torfason informed the Commission abdu results and conclusions of the
meeting. In particular, he informed the Commisdioat the Committee of Ministers, at
ministerial level, decided to support the Code afo® Practice in Electoral Matters
through a political declaration.

Mr Hjortur Torfason and Mr Vulchanov (OSCE/ODIHRNderlined that the co-
operation between the Venice Commission and OSCHEIQDn electoral matters is very
fruitful and should continue in the future.

The Commission was invited to adopt:

- the joint recommendations of the Venice Commissaad OSCE/ODIHR on the
electoral law (CDL(2002)141) and the electoral adstration in Moldova (CDL-
EL(2003)015rev), including a few amendments inteatiby the Council for Democratic
Elections;

The Commission adopted the joint recommendations dhe Venice Commission anc
OSCE/ODIHR on the electoral law and the electoral @ministration in Moldova,
subject to confirmation by OSCE/ODIHR on the amendnents introduced by the
Council for Democratic Elections.




CDL-PV(2004)002 -18 -

- the joint recommendations of the Venice Commissiad OSCE/ODIHR (CDL-
EL(2004)002rev) on the electoral law (CDL(2004)0@@d the electoral administration
in Albania; an amendment was approved subject teeagent of OSCE/ODIHR.

The Commission adopted the joint recommendations dhe Venice Commission anc
OSCE/ODIHR on the electoral law and the electoral dministration in Albania,
including an amendment, subject to confirmation byOSCE/ODIHR.

- the questionnaire on the use of referendums (ED{2004)003rev2, including
the amendments by the Council for Democratic Ebes).

A few further amendments were accepted, in ordemnderline in particular the
distinction between abrogative and other refererslum

The Commission adopted the questionnaire on the usef referendums (CDL-
EL(2004)003rev2), with a few amendments.

21. Report of the Meeting of the Sub-Commissionnathe Protection of Minorities

Mr Malinverni informed the Commission that a worgigroup composed of himself and
Messrs Van Dijk and Matscher had organised a mgatirStrasbourg on 28 May 2004,
during which they had discussed the question wihéthe still appropriate to include the
criterion of citizenship in the general definitiof “national minorities” or whether it is
more appropriate to adopt an article-by-article rapph. Representatives of the other
major international bodies dealing with minorityotection - notably the Advisory
Committee on the Framework Convention for the Rtaia of National Minorities; the
Group of Experts on the European Charter for Redi@m Minority Languages; the
OSCE High Commissioner on National Minorities amg tUN Sub-Commission on
Human Rights — had participated in this brainstagniThe working group would now
prepare a study aimed at identifying the specifioamty rights and the criterion/a (such
as long-standing lawful residence) which couldapipropriate, replace the citizenship
one. Such work would be carried out in consultatwith the above-mentioned
international bodies.

22. Report of the Meeting of the Sub-Commissionnainternational Law

Mr Constas informed the Commission about the reghgsthe PACE Committee on
Legal Affairs and Human Rights to prepare an opinom the human rights situation in
Kosovo. The Committee had requested the opinicin@fCommission on three specific
iIssues: what State or other entity is responsibtieuinternational law for the protection
of human rights in Kosovo; whether some form ofeagnent between the Council of
Europe and the international authorities in Kos@ewld place them, along with the
Provisional Institutions of Self-Government, withthe jurisdiction of the European



-19 - CDL-PV(2004)002

Court of Human Rights and whether this solution ldduave genuine practical value;
whether it would be preferable to establish sommenfof local human rights chamber.

A working group composed of Messrs Helgesen, Maliny Nolte, Scholsem and Van
Dijk would visit Kosovo and prepare a draft opinion this matter, possibly for the
October session.

23. Co-operation with the International Associatbn on Constitutional Law
(IACL)

Mr Michel Rosenfeld, Former President of the Inédional Association of Constitutional

Law (IACL), informed the Commission that the IACLo@ference in Chile in January
2004 had provided an opportunity to envisage clasmitacts between the Venice
Commission and IACL, which was very interested deoperate with the Commission.

Both bodies were based on the same principles amplemented each other. Their co-
operation would be mutually beneficial. The drafto-aperation agreement

(CDL(2004)071) provided for mutual representatibeach other's meetings. In practice,
seminars and conferences could be organised joattihe regional and international
level. The IACL could also be a vector to spreael khowledge about the work of the
Venice Commission.

Mr Matscher inquired whether it was necessary tochale a formal agreement in order
to co-operate with IACL. Mr Buquicchio replied thtae Venice Commission had already
concluded similar co-operation agreements withAksociation of Constitutional Courts
using the French Language (ACCPUF), with the Grodg@eecherche sur le droit et la
transition (GRDT - University of Auvergne) and tl&onference of Constitutional
Control Organs of Countries of Young Democracy (@XYD). IACL and the Venice
Commission were indeed complementary. The agreementd serve to spread the
constitutional heritage in other regions. Mr Camlda Costa supported the conclusion of
the agreement.

The Commission approved the co-operation agreemeietween the International
Association of Constitutional Law and the Venice Camission (CDL(2004)071rev).

24, Other business
High Level Group on the Future of Democracy

Mr Mifsud Bonnici informed the Commission about {@gress in the work of the High
Level Group on the Future of Democracy. The groad ko far met three times and
discussed written contributions submitted by expertrollowing its last meeting in
March 2004, the Group adopted a draft Green papethe Future of Democracy in
Europe. This document came up with suggestiongdfmrms that could improve the
guality of democracy in Europe and make it moreti®gte in the future. The group is
expected to meet one last time before the endeoydiar.
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25. Date of the next session

The Commission confirmed that its 60th plenary isessvould be held on 8 and 9
October 2004. The meetings of the sub-committedistake place as usual on the day
before the plenary session while the meeting ofdbencil for Democratic Elections will
take place on Saturday afternoon, after the plesasgion.

The Commission confirmed the dates of the Ses$aZ005:

62nd Plenary Session 11-12 March
63rd Plenary Session 10-11 June
64th Plenary Session 21-22 October

65th Plenary Session 16-17 December
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