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SESSION REPORT

1. Adoption of the Agenda
The Agenda was adopted subject to the additiomefraitem 8bis concerning Belarus.
2. Communication by the Secretariat

At the opening of the Plenary session, Mr Buquic@pologised for the absence of the President
of the Venice Commission, Mr La Pergola, who washla to be present for health reasons.

Mr Buquicchio informed the Commission that Monaeal ipined the Council of Europe a few days
earlier and that as a consequence Monaco becaméenearhthe Venice Commission and a
member of the Commission should be appointed di¢hgenning of 2005.

He also informed the Commission that Romania hdeédaghe Commission for a study on
legislative measures for reducing the length ofceedlings. This could be discussed at the
December session.
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3. Co-operation with the Committee of Ministers

Within the framework of its co-operation with the@mittee of Ministers, the Commission held
an exchange of views with Ambassador Johannes i@irhan, Permanent Representative of the
Netherlands to the Council of Europe and with Ansbder Pietro Lonardo, Permanent
Representative of Italy to the Council of Europe.

Ambassador Landman informed the Commission of theidtérial Session of the Council of
Europe, which took place in May under the Netheltapresidency. He highlighted two of the
decisions which had been taken at the SessionfifBh@vas the decision to adopt Protocol 14 to
the European Convention on Human Rights, concermegsures to ease the workload of the
European Court of Human Rights. The second wadéhision to hold a third Council of Europe
Summit, which will take place in Warsaw on 15-16yWPH05. The purpose of this Summit will
be to affirm the relevance of the Council of Euroggpecially regarding its relationship to other
European structures, in particular the Europearotuni

Ambassador Lonardo raised the question of how trar@ission could be of help in relation to
the Summit, noting that, along with the Europeam€of Human Rights, the Commission had
an important role to play, given that so many isswere legal. In respect of the Council of
Europe’s relationship with other European instdn$, in particular the European Union,
Ambassador Lonardo underlined that the “empty ¢hpioblem, that is, the fact that the
European Commission does not attend meetings o timemittee of Ministers even though it is
invited to do so, was a real one. He also refeteednother aspect to be considered at the
Summit, the question of the Council of Europe’vahce to the general public.

4. Co-operation with the Parliamentary Assembly

The Commission held an exchange of views with Mk Burgens, Member of the Committee on
Legal Affairs and Human Rights, on co-operationwtite Assembly.

Mr Jurgens highlighted the usefulness of the Comsionsand the Assembly working together. The
Assembly could do the fact-finding but an assessnoénstandards was more difficult for
parliamentarians in the Committee on Legal Affared Human Rights, who are in the main
politicians rather than lawyers.

Mr Jurgens informed the Commission of a report byRvunda of the Assembly on the concept of
nation, which could be the subject of a Venice Cassion opinion.

He also informed the Commission that the Assemlalyld/be making a report, at the request of Mr
Holovaty, on the differences in the concept&tdt de droitand the rule of law. The Commission
could be involved in this too once the report heanbfinished.

Finally, Mr Jurgens welcomed the co-operation agesd between the Parliamentary Assembly
and the Venice Commission which had been signderear the week by the President of the
Assembly Mr Schieder and by Mr Jowell. He expredssdegret that Mr La Pergola had not been
able to attend the session of the Assembly.

Mr Jowell informed the Commission that he had Hdeemoured to sign the co-operation agreement
with the Parliamentary Assembly on behalf of then@Gussion. He noted that he had spoken to
many members of the Assembly individually and had kthe opportunity both to convey the
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Commission’s enthusiasm for co-operation with tresénbly and to feel the enthusiasm on the
Assembly’s side.

5. Follow-up to earlier Venice Commission opinions

In respect of follow-up to the Venice Commissiomginion regarding the judicial system of
Bulgaria, Mr Buquicchio informed the CommissionttiBlgaria had adopted a new law. The
recommendation of the Commission for depoliticising Supreme Judicial Council by requiring a
two-thirds majority in parliament for the electiof the parliamentary representatives within the
Council was not implemented. Mr Stankov acknowleldtiee need for further depolitisation and
hoped that it would be achieved by 2007.

Mr Khetsuriani informed the Commission about themmn of the draft Constitutional law of
Georgia concerning the status of Adjara. The Cuanistn of Georgia itself did not provide a
definitive solution with respect to the territoriatganisation of Georgia. The Commission had
worked on the Constitutional Law and submitted aesions very quickly. Mr Khetsuriani thanked
the rapporteurs, Mr Malinverni and Mr Vogel. He esbthat some important comments had been
made. As a result of some of the comments, theviollg changes had been made:

e auni-cameral parliamentary system had been retaiather than a bi-cameral one

e a simple majority of the House of Representatiegequired for a motion of no-
confidence in the Council of Ministers rather thiwe three-fourths majority initially
provided for (considered too high)

« the President of Georgia can dissolve the parliaraEAdjara only with the consent of
the Georgian Parliament

» decisions to abrogate certain laws which do notptgwith Georgian law should not be
taken by political structures; in its opinion therfimission suggested that the Constitutional
Court should be left to decide. Mr Khetsuriani mie@d the Commission that this had
caused heated debate within the drafting committethe end, it had been agreed that a
solution should be found involving the ConstituabCourt. The Parliament of Georgia is
entitled to address the Constitutional Court arkdta® abrogate laws if they are against the
Constitution or Georgian law. The Constitutionau@aan decide to accept the request and
suspend laws of the Adjaran parliament. In genénal Constitutional Court should decide
on problems regarding laws on the autonomy of A&djar

Other comments of the Commission, however, had be&n taken into account in the new
Constitutional Law. In particular, the powers of ttentral state and the regions should have been
better defined. Mr Khetsuriani expressed his hdyae tork on the Constitution of Adjara will
bridge these gaps.

Ambassador Landman found it worrying that not la Commission’s proposals had been taken
up, given that Adjara is a key problem. Mr Khetsoriresponded that while republics which
existed during the Soviet period enjoyed autondhmsfe were no political or historical grounds for
the establishment of such autonomy for Adjara. @heas a need to maintain autonomy in
Abkhazia but there was no valid reason — ethnielgious — for such autonomy in Adjara. The
Constitutional Law on the status of the autonomBeapublic of Adjara showed that the path
towards decentralisation will be maintained. He Mobhave wished for the opinion of the
Commission to be followed to a greater extent batéxt of the constitutional law reflected thd wil
of the Georgian Parliament.
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Mr Buquicchio recalled that the Commission had piggd an important conference in May in
Georgia on the constitutional organisation of ttaées On this occasion, the Commission had met
the President of Georgia, Mr Saakashvili. While Atgaran case is different, there was a need to
give a signal to two other regions, Abkhazia andts®ssetia. Mr Saakashvili had expressed his
readiness to discuss with these regions. The Cosionigs ready to assist where appropriate.

6. Albania

Mr Bartole presented the dranicus curiaeopinion on the interpretation of Articles 125 &b

of the Constitution of Albania regarding the appmient of highest judges. This opinion had

resulted from a request for amicus curiaeopinion by the Constitutional Court. Following the

refusal by Parliament to give its consent to thesplential nomination of a judge of the

Constitutional Court, the President of the Repub#fid asked the Court to interpret constitutional
articles on the nomination of judges of the Couastihal and Supreme Courts. The reporting
members came to the conclusion that when givingatsent to such presidential nominations,
the Albanian Parliament has the power to decidenupe merits of the nominations and not only
whether formal requirements were met. However réperting members recommended that the
Standing Orders of the Assembly be amended in aweallow for an open debate of the

presidential nominations by the Assembly thus gjvihe President the necessary information
about the reasons for a refusal of consent.

The electoral law and election administration irbaxia were discussed under item 21 “Other
business”.

The Commission adopted theamicus curiae opinion on the Interpretation of Articles 125
and 136 of the Constitution of Albania (Appointmentof Highest Judges) as it appears i
CDL-AD(2004)34 based on comments by Messrs Bartoland Cardoso da Costs
(annexed).

—

7. Armenia
a. Constitutional reform

Mr Torossian informed the Commission that threes st proposals for amendments to the
Armenian Constitution were currently pending beftire National Assembly: one prepared by
the ruling coalition, one by the radical oppositiamd two prepared by opposition members of
parliament. Parliament would have to choose on¢hefthree texts, and subsequently three
readings would be necessary for the text to bdised The second and most important reading
was planned to take place in February/March 200&. third reading would then only address
minor points. The referendum was planned for JW@52The Commission, which had already
been requested to assess the three drafts, woulchll upon assessing the single draft
resulting from the works of the National Assembéfdre the second reading.

Mr Tuori explained that only the first and, veryceatly, the second draft had been received by
the Commission in English, and that the workingugravas currently examining them. Mr Tuori
underlined that the choice of regime was an esalgnpolitical one, given that any regime was
in principle capable of being compliant with Eurapestandards of democracy, the rule of law
and respect for human rights. If a Presidentialnnegvas chosen, however, it was imperative to
provide parliament with sufficient powers of corntower the President’s powers. Mr Tuori noted
that it appeared that the draft prepared by theaguwtoalition to a large extent corresponded to
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the one submitted to the failed referendum of M@@3 which constituted a step backwards in
respect of the text which the Armenian authoritiesdl prepared in co-operation with the
Commission in 2001. The reporting members intertdesibmit their opinion on the three draft
proposals for constitutional amendment in Decen206d.

b. Law on the procedure for conducting gatherings,tngs, rallies and demonstrations

As regards the Law on the procedure for conductyagherings, meetings, rallies and

demonstrations (CDL(2004)042), Ms Flanagan recdhetl the reporting members had prepared
a draft opinion to be discussed at the previousieesin which they had explained that the law
in question was excessively complicated, the ragfhdssembly was over-regulated and allowed
for restrictions on the basis of criteria which @erot foreseen in Article 11 of the European
Convention on Human Rights. Ms Flanagan also redathat in June Mr Torossian had

expressed the wish to provide the Commission wéham explanations regarding the law:

accordingly, the examination of the draft opiniomdhbeen postponed. Mr Torossian’s
explanations had subsequently been received: th@sged provided some useful information

concerning the law. The reporting members remainedever of the opinion that the law

needed to be amended. It contained distinctionsvd®et categories of demonstrations and
criteria for restrictions of public events whictddiot correspond to the European Convention on
Human Rights. In addition, excessive formalism @umnding the procedure for notifying a

demonstration and obtaining authorisation riskedaliraging demonstrations.

Mr Torossyan informed the Commission that the Ariaerauthorities planned to revise the law
in question before March 2005, taking into accdbetVenice Commission’s opinion.

The Commission adopted the opinion on the Law on # procedure for conducting
gatherings, meetings, rallies and demonstrations ag appears in document CDL-AD
(2004)039.

8. Azerbaijan

Mr Buquicchio informed the Commission of a sucaglsséminar with the Constitutional Court of
Azerbaijan on the role of precedents (nationakifpr and international) for constitutional courts.
On this occasion, Mr Buquicchio had also met Mry&¥, President of the Republic. The
Commission hoped to resume work on the ElectoraleGmon, in co-operation with ODIHR, and
to work on the reform of the Constitution with @wito reinforcing the role of parliament, as soon
as the Azerbaijan authorities were ready to dd@eth points had been raised by the working group
of the Committee of Ministers known as the Ago Growhich would be visiting the Caucasian
countries before the end of this year.

8bis. Belarus

Messrs Russell and Bartole, reporting members.epted the draft opinion on the referendum
scheduled for 17 October 2004, prepared followinguagent request by the Parliamentary
Assembly. The people of Belarus were asked to raplg simple question, authorising at the
same time the present incumbent to continue it®tlieyond the presently authorised two terms
and amending the Constitution by removing the témit. The proposed referendum had a
plebiscitarian character and was not in conformntth European standards. The personal and
the constitutional question should not be mixed dne personal question was in direct
contradiction with Belarus legislation and granted illicit privilege to a single person. The
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Venice Commission had earlier concluded that the/gpe of the President in Belarus were
excessive and it seemed particularly undesirabkuah a situation to enable a President to stay
in office indefinitely. It was also questionable ether the required conditions for a free and fair
vote existed in Belarus.

In the discussion several members supported theluion in the draft opinion that the
plebiscitarian character of the referendum was ceatable but pointed out that it could not be
regarded as a universal standard that a head tef wts prevented from staying in office for
more than two terms. Mr Bartole agreed that this was general only for presidential systems
of government. The draft opinion was clarified aciagly.

The Commission adopted the Opinion on the referendu of 17 October 2004 in Belarus a
it appears in document CDL-AD(2004)029.

\"2J

9. Bosnia and Herzegovina

a. Follow-up to Assembly Resolution 1384

The Secretariat recalled that Assembly ResolutiB841asked the Venice Commission to
examine the compatibility of the powers of the Higpresentative with democratic principles,
as well as the compatibility of the ConstitutionBdsnia and Herzegovina with the European
Convention of Human Rights and the European Chantelcocal Self-Government and the

efficiency and rationality of the constitutionalramgements in the country in general. Five
members, Messrs Helgesen, Jowell, Malinverni, S&hwl and Tuori, were designated as
reporting members on this issue and a delegatiandago to Bosnia and Herzegovina before the
end of the month to prepare the opinion.

The High Representative, Lord Ashdown, welcomed tthmely request by the Parliamentary
Assembly. The opinion to be delivered by the Vermenmission could provide an important
impetus to move forward in Bosnia and Herzegoviree text of the speech by Lord Ashdown
appears at Appendix | to this report.

b. Law on amendments to the draft Law on the Onmbadgor Human Rights in Bosnia and
Herzegovina

Mr Tuori recalled that Bosnia and Herzegovina autfiehad three Ombudsman institutions (one
at the level of the State and one in each entiitfjch was costly and confusing for the public.
The Commission, whose assistance in the strearmglioirthese institutions had been requested
by the Ministry of Human Rights and Refugees, oiggth a meeting in April 2004, at which
certain guidelines for restructuring the Ombudsnrestitutions were agreed upon. In brief, it
was proposed to establish a single institutiorhatdtate level, composed of one Ombudsman
and two Deputies. The three persons would be afggbiat the same time by the National
Assembly for a period of six years, and would sdovdwo years as Ombudsman and four years
as Deputy Ombudsman.

The draft law under consideration (CDL(2004)063)bsequently prepared, reflected in most
part the conclusions of the April meeting. In thew of the reporting members, however, it was
necessary to spell out more clearly the modaldfabe appointment and the respective roles and
functions of the Ombudsman and of its Deputies.régards the competence of the State of
Bosnia and Herzegovina to proceed with the resiringd, Mr Tuori underlined that the
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Constitution of BiH clearly stated that responsipifor human rights protection and the future
shape of human rights institutions were in the lsapidthe State. Nevertheless, it was up to the
Entities themselves to make the necessary amenditetiteir Constitutions and/or legislation.

Mr Hugh Chetwynd, acting Head of the Council of &pe’s Office in Sarajevo, informed the
Commission that parliament had suspended exammatiothe draft law. The Ministry for
Human Rights and Refugees intended to amend thi¢ ldma in the light of the Venice
Commission’s opinion, prior to submitting it agamParliament.

The Commission adopted the Opinion on the draft Lawon amendments to the Law on th
Ombudsman for Human Rights in Bosnia and Herzegovia as it appears in documen
CDL-AD(2004)031.

C. New draft amendments to the Constitution oftideration of Bosnia and Herzegovina

In the absence of Mr Scholsem the Secretariat ptedehe draft opinion on the constitutional
amendments in the field of local government, r&ogllthat two earlier versions of these
amendments had already been examined by the Coramessd that the opinion was a follow-
up to these earlier comments.

Mr Sadikovic expressed the view that the problemhis country was too many layers of
government. The reform at the Federation levelrditl seem very pertinent. The Commission
should concentrate on an overall reform of the stut®nal situation as requested by Assembly
Resolution 1384.

The Commission adopted the Opinion on the new drattmendments to the Constitution of
the Federation of Bosnia and Herzegovina, as it ajgars in document CDL-AD(2004)32.

10. Georgia

With reference to the draft law on Restitution aduding and Property to the Victims of the
Gerogian-Ossetian conflict (CDL (2004)088), Mr vaik explained that it constituted a very
important step towards remedying part of the damageised by the conflict in question and, as
such, it had to be welcomed. Nevertheless, thet demked certain important substantial
provisions, notably on the criteria to be followeyg the Commission for Housing and Property
Issues in deciding upon claims for property regttu Mr van Dijk underlined the need for the
law to ensure the adequate protection of the rightsll the individuals concerned — both the
returnees and the current occupants of the propedgyestion.

Mr Paczolay noted that the draft law only concerried Georgian-Ossetian conflict and
underlined the need for the Georgian authoritiesadoress similar issues with respect to
Abkhazia.

The Commission adopted the opinion on the draft LawRestitution of Housing and
Property to the Victims of the Georgian-Ossetian auflict as it appears in document CDL-
AD (2004)037.
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11. ltaly

Mr Tuori informed the Commission about a requestrfrthe Parliamentary Assembly of the
Council of Europe for an opinion on the compatipilof the Italian “Gasparri” Law on the
media and “Frattini” Law on the conflict of intetesith the standards of the Council of Europe
in the field of freedom of expression and mediaagdlam, especially in the light of the case-law
of the European Court of Human Rights.

A working group, composed of Messrs. Helgesen, iTuBrabenwarter, Paczolay, and Ms
Thorgeisdottir had been set up. It would furtherabsisted by external experts in media matters.
The working group planned to visit the Italy shertl

Ambassador Lonardo declared that Italy relied ughenjurists of the Commission, their personal
direct experience, legal ability and capabilityreéach in their usual manner an independent legal
opinion .

12. Russian Federation

Mr Paczolay presented the draft opinion on thetd@aistitutional Law on modification and
amendments to the Federal Constitutional Law on Goastitutional Court of the Russian
Federation providing for the introduction of a weit procedure at the Court. The draft
Constitutional Law had been drafted by membersiefGonstitutional Court and submitted to the
legislature. The aim of the amendment was to inkcedthe possibility of written proceedings
before the Constitutional Court where previouslyjyoaral hearings had been allowed. The
possibility of written proceedings was limited tonarrow number of cases, “where analogous
normative provisions are at issue”, which the rajguws had understood as where a case was
similar to a previous case. The rapporteurs hadddlie draft Constitutional Law to be generally in
conformity with European standards, since writtencpedings are quite common. The main
problem would be to clarify what an “analogous [smn” means. However, this was not a
pressing issue.

Mr Baglay thanked the reporting members. He infatiiee Commission that the reform had been
prompted by the high number of cases submittelddConstitutional Court, a large percentage of
which were from individuals, which raised questiamgich had been addressed previously on
numerous occasions. The Constitutional Court didvamt to have to decide all these cases by oral
hearing. He noted that this reform would improweefficiency of the Constitutional Court’s work.

The ensuing discussion touched on the wider iskteeanerits of oral and written proceedings.

The Commission adopted the Opinion on the Draft Caostitutional Law on modification and
amendments to the Federal Constitutional Law on theConstitutional Court of the Russian
Federation providing for the introduction of a written procedure at the Court (CDL-
AD(2004)035).

13.  Serbia and Montenegro
. Serbia

The Secretariat informed the Commission that warkhe new Constitution was to be speeded
up following the local elections which had justeakplace.
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. Montenegro

An expert body was at the moment finalising itsoramendations on the adoption of the new
constitution. A Venice Commission delegation couldsit Montenegro once these
recommendations were available.

. Kosovo

Mr Constas reported to the Commission that thet dnaihion on the possible establishment of
human rights review mechanisms in Kosovo had béssusised within the Sub-Commission on
International Law on 7 October. The Rapporteurssdvie Helgesen, van Dijk, Nolte, Malinverni
and Scholsem, had presented an analysis of the Imanan rights issues which were being
experienced in Kosovo but had pointed out thatG@Gbenmission’s mandate only related to the
possible institutional solutions to the lack of ramrights review mechanisms in Kosovo. They
had proposed, as a medium-term solution, the gatfinof a Human Rights Court for Kosovo, to
review the acts of UNMIK and KFOR or any other migional organisation provisionally
administering Kosovo. They had also proposed atghon, compromise solution, targetting
each of the three potential institutional sourceBuwmnan rights violations (UNMIK, KFOR and
the Provisional Institutions of Self-Governmentyiwidually. This proposal consisted in the
creation of two advisory bodies competent to revamis by UNMIK and KFOR respectively
and in the setting up of the Special Chamber ofShpreme Court on Constitutional matters,
already foreseen in the Constitutional Frameworith vadditional competence over individual
human rights cases concerning PISG authorities.

Mr Helgesen explained that a delegation of the wmgrkgroup had visited Kosovo at the
beginning of September to prepare the opinionhéncourse of the visit, the rapporteurs had met
with people working in the different internationatganisations (including UNMIK, OSCE,
OHCHR and UNICEF), who were fully committed to hunréghts protection and were doing a
marvellous job in such a complex and difficult smém. The Working group had intended to
provide all these people with some assistance dddi@nal tools for fulfilling the objective of
giving people in Kosovo an adequate level of humgimts protection. However, the Rapporteurs
were conscious of the limited mandate they hadivedeand also of the limited extent to which
an institutional approach may impact on the hunigints situation in Kosovo.

Mr Helgesen recalled that a series of internatidnuahan rights instruments were applicable in
Kosovo. Kosovo was being administered by UNMIK &f€OR, but the latter, as international
organisations, and their members enjoyed immunibynflegal proceedings. While personal
immunity could be waived (and indeed had been wehivea number of cases), institutional
immunity prevented any independent review of UNMIKd KFOR acts, which were potentially
capable of violating human rights.

Serbia and Montenegro, despite having territoriadegeignty over Kosovo, could not be held
accountable for acts committed by UNMIK or KFOR.cAaodingly, notwithstanding that Serbia
and Montenegro had ratified the European ConverdiotHuman Rights, Kosovo people were
prevented from bringing individual complaints agdimacts by UNMIK or KFOR before the

European Court of Human Rights.

The Working group considered that the possiblerestts of the jurisdiction of the ECtHR over
the UN (UNMIK) or NATO (KFOR) was not a realistidctive, given that the process of
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achieving such extension through either an amentliwfeboth the ECHR and the Council of
Europe Statute or a parallel agreement was likeliake longer than the period of existence of
the provisional administration in Kosovo.

Medium-term and a short-term solutions had insta@eh envisaged, as already pointed out by
Mr Constas. The Working Group did not doubt thatNMIUK and KFOR were fully committed to
human rights. However, it considered that it wasessary for the international organisations
provisionally administering Kosovo to give a sigtalthe Kosovo people and to the world that
human rights were a serious concern and that ticeyat shield their acts from independent
scrutiny.

Mr Nolte pointed out that the proposed UNMIK and®® advisory bodies would be internal to
these organisations, but that their members woelthébependent.

Mr Jirgens stated that it could be argued that UKIEH an interim administrator of a part of the
territory of another State, had to apply the “lattle land” and therefore be bound by the
ECHR.

Mr Jean-Christian Cady, Deputy Special Represemtatf the Secretary General for Police and
Justice, welcomed the opinion of the Commissionexptessed its satisfaction that a number of
his previous remarks and comments had been takeraatount by the Sub-Commission. He
pointed out that UNMIK, a UN body, incorporated ramrights standards and had the will and
the capacity to respect them fully. A number ofinal mechanisms supervising respect for
human rights existed within UNMIK and the otherlg$. UNMIK had also created the
conditions for PISG to respect human rights staglaOn the other hand, prosecution of
members of UNMIK staff had been possible, the SacyeGeneral having each time lifted the
immunity.

Mr Cady considered that the Commission ought tagoan how to ensure respect for human
rights after the departure of UNMIK from Kosovo.

Mr Thomas Toussaint, Chief Legal Adviser of KFORplained the while KFOR still retained
the power to detain and to carry out searches,righdly so, this power was nowadays only
exercised in a very limited and exceptional circtanses and under the supervision of the Legal
Advisor on the basis of written standards and ptoces. The suggested Advisory Board which
would complement the review by the Legal Advisouldoindeed prove useful. However, the
decision to set up such a body could not be takadHDR, but by a higher NATO authority.

Mr Nolte underlined the need to differentiate bedwehe personal immunity of UNMIK staff
members and the institutional immunity of UNMIK at6 It was essential, as a matter of
principle, that acts by UNMIK, which exercised tasihich were certainly more similar to those
of an administration than those of an internatiopajjanisation, should be subjected to
independent review.

The Commission adopted the opinion on “human rightsn Kosovo:possible establishment
review mechanisms (CDL-AD(2004)033).
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14.  Turkey

This item was dealt with within the framework oétBub-Commission on International Law (see
item 18).

15.  Ukraine
a. Procedure of amending the Constitution of Ukeain

Ms Flanagan presented the draft opinion on thedelige of amending the Constitution of Ukraine,
drawn up on the basis of comments by Ms Thorgeitisddr Tuori and herself. The three draft
proposals for amending the Constitution all deahwhe distribution of powers between the
President and the Parliament. The first draft lanamending the Constitution (no. 4105), adopted
in the first reading in December 2003 was rejebiethe Verkhovna Rada in its second reading in
June 2004. The second draft law on amending thestation (no. 3207- 1) failed to obtain the
necessary approval, while the third draft law oreading the Constitution (no. 4180), which was
vitually identical to draft law no. 4105 was sultetk to the Verkhovna Rada and adopted in its first
reading on 23 June 2004. If a second vote on Deaft no. 4180 were to be taken, it would be on
the agenda of the Verkhovna Rada during its Autsassion.

The Monitoring Committee of the Parliamentary Asbbnihad suggested that the reforms should
be postponed until after the presidential electidag on 31 October 2004, and asked the
Commission to give its opinion on the proceduralés involved. Ms Flanagan noted that two
possible interpretations of the relevant consohal articles (Articles 158 and 159) were possible:
one allowed the successive submission of amendnteritee constitution within one year of a
similar text failing to be adopted by Parliamehg bther prohibited this. She said that the opinion
emphasised the need for constitutional certaintyg sscommended that a decision by the
Constitutional Court of Ukraine should be soughtlos issue.

The Commission adopted the Opinion on the Proceduref amending the Constitution of
Ukraine as it appears in document CDL-AD(2004)30.

b. Law on the status of indigenous (autochthonpesples

In respect of the draft law on the status of Indmes peoples of Ukraine (CDL(2004)079), Mr

van Dijk explained that, while the preparation afpecific piece of legislation in this field was

to be welcomed, the draft law seemed not to take due account the differences between
“indigenous peoples” and “national minorities”; @efnce in the draft law to numerical criteria,
for example, was confusing and inappropriate.

Ms Lazarova added that the draft law needed toobgptemented by more detailed and precise
provisions on the Assembly of Indigenous Peoplea asnsultative body and on the right of
persons belonging to indigenous peoples to beezlect

The Commission adopted the opinion on the draft Lawon the Status of Indigenoug
Peoples of Ukraine (CDL-AD (2004)036).
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C. Law on the office of the Public Prosecutor

Ms Suchocka presented the draft opinion on the deaf amending the Law of Ukraine on the
office of the Public Prosecutor. This opinion haski prepared on the basis of the individual
comments by Ms Suchocka and Mr Hamilton, which been discussed and endorsed at the June
plenary session. The draft Law had been preparddfioone of the obligations entered into by
Ukraine upon its entry to the Council of Europettls, to transform the role and functions of the
public prosecutor’s office to bring it into line thi European democratic standards. However, the
draft Law does not fulfil this obligation and moveo would make permanent a number of features
which according to the Constitution were only metanbe transitional. Although the draft Law
contained some marginal improvements, it was rfahdamental reform. The reporting members
highlighted a number of matters which were causesévious concern. These included an over-
centralisation of power with the public prosecutoftingements of the principle of the separation
of powers, powers given to the public prosecutackvivould more appropriately be exercisable by
a court, an unclear relationship between the pudrbbisecutor and the executive, a threat to press
freedom, powers of representation which were toalelyi drawn and provisions on the
independence of the public prosecutor which were inoaccordance with the texts of the
Parliamentary Assembly and the Committee of Minssté the Council of Europe.

The Commission adopted the Opinion on the draft Lavamending the Law on the office of the
Public Prosecutor of Ukraine as it appears in docuent CDL-AD(2004)38.

16.  Other constitutional developments
. Republic of Korea

The Commission held an exchange of views with MrunM@chul Yun, President of the
Constitutional Court of the Republic of Korea. Mohg-chul Yun outlined recent developments
with regard to the role of the Constitutional Coastan intermediary between the people and the
governing structures. Striking the right balancénseen law and politics through constitutional
adjudication was a main challenge for the CourceRdy the Court had dealt with about 1200
applications, half of which were constitutional qg@eants. Cases related toter alia, impeachment

of the President, conscientious objectors, thecation of the capital city and finger printing.

Mr Young-chul Yun noted that the Republic of Komaoperated fruitfully with the Commission
since 1999. He expressed his appreciation for gdmerssion’s role in fostering democracy and the
rule of law not only in Europe but also worldwigminting out that the Korean legal system is
based on the continental model, embracing Europalaes, which were also universal.

He also informed the Commission that the necesiamestic procedures had been set in motion to
enable the accession of the Republic of Koreaddctilarged Agreement.

* Egypt

Mr Omar Sherif, Vice-President of the Supreme Ctrnginal Court of Egypt informed the

Commission that his participation was with a vi@adeveloping contacts and to finding a way of
co-operating further with the Commission. The Sop@eéonstitutional Court in Egypt followed the
European model of constitutional adjudication atsddase-law was well-developed. The only
problem was that, as decisions were only given mabk, they were not easily accessible
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internationally. For that reason, the ConstitutioBaurt is currently setting up a database with
decisions in English.

. “the Former Yugoslav Republic of Macedonia”

Ms Lazarova Trajkovska informed the Commission ,tHatlowing a successful popular
initiative, a referendum would take place on 7 Nuober 2004 in her country in order to
abrogate the recently adopted law redrawing muaidpundaries. This law was a key element
for the implementation of the Ohrid Agreement. Aalidnge to the referendum was already
pending before the constitutional court and, if teerendum were successful, the court would
probably have to deal with its implementation.

. United Kingdom

The Rt Hon Lord Woolf of Barnes, Lord Chief Justiok England and Wales, informed the
Commission on constitutional reform in the Unitethg@om. A Bill to abolish the office of Lord
Chancellor and replace it with a Secretary of Stateestablish a Supreme Court and to set up a
Judicial Appointments Commission was currently befthe House of Lords (upper house of
parliament). The incorporation of the European @wmtion on Human Rights had been a great
success: it was applied and infusing the legalkesysHowever it had highlighted that some UK
institutions did not fit in with European models.

This was true in particular with regard to the adfiof Lord Chancellor, who, as Head of the
Judiciary, Speaker of the House of Lords and messtos member of the Cabinet, had functions
inconsistent with the principle of the separatibp@wers. Although in practice such functions had
been exercised with restraint and respect fordparation of powers, the current extent of the Lord
Chancellor's powers and the need for the judidiarye seen to be independent argued in favour of
reform. The proposal was now to have a separai@ksp®f the House of Lords and to divide
responsibilities of the Lord Chancellor in respefcthe courts between the Lord Chief Justice, as
head of the judiciary, and the Minister of StateGonstitutional Affairs.

The need for a Judicial Appointments Commission & been accepted in the interests of
transparency. The Commission would be composed giebple, a majority of whom would be
judges, and would appoint on the sole criteria efimThe proposal to establish a Supreme Court
was more controversial. The aim of the proposallevde to separate the House of Lords in its
legislative capacity from its activities as Finabuet of Appeal. The Supreme Court would have
much the same jurisdiction as the Appellate Conemitif the House of Lords but would also deal
with devolution issues, currently dealt with by ttev Lords in Privy Council.

17.  Report of the Meeting of the Ethics Committee (7 Ciober 2004)

Ms Suchocka informed the Commission that the Cotemihad agreed at its meeting the
previous day to submit to the Commission for adwptt its next Plenary Session additions to
the Commission’s Rules of Procedure dealing witkepital conflicts of interest. The precise
wording of the proposals was still being discusd¢d.separate code of ethics for the Venice
Commission members seemed to be necessary. Thesepules would in particular include
the disclosure of potential conflicts of interegttbe member concerned and non-participation in
votes in cases of conflicts of interest. Membersusth also be prudent in publicly commenting
decisions by the Commission.
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18.  Report of the Meeting of the Sub-Commission on Int@ational Law (7 October 2004)

Mr Constas, who had chaired the meeting, inforrheddommission on the results and conclusions
of the meeting (see items 13 and 14 above). Tratdben three items for discussion.

a. Human Rights in Kosovo: possible establishmergwéw mechanisms
See item 13, Serbia and Montenegro.
b. Report on the supremacy of international humantsigieaties

Mr Dutheillet de Lamothe informed the Commissiomuatithe report which had been prepared at
the request of the Head of the Constitutional Cossion of the Turkish Grand National Assembly

on the case-law of countries which have adoptedipeemacy of treaties on fundamental human
rights and freedoms. He noted that this was a wgrocument, which needed to be completed for
the December session. He stressed that this wegoa of the Commission, not an opinion, and

therefore fact-based. He also underlined that #port had been prepared on the basis of
information contained in the Commission’s CODICE&athase, which was not an exhaustive
source of information. Further to discussion in Buh-Commission, it had been agreed that in
addition to the decision references based on COB]@&erence would be made for each decision
to the date of the decision and the court whiclveedd it. Discussion had shown that there was a
need to update, complete or even delete some eierfnem the report and an e-mail would be sent
from the Secretariat inviting all members to ch#duk parts concerning their country and provide

further information where appropriate.

C. Reflection on the status of international humaihtsgreaties

Mr Constas informed the Commission that the Sub-+@sion on International Law had
discussed the idea of carrying out a study on tais of international human rights treaties to
include non-European experience, especially thediteofJSA and UN system. There was a proposal
to organise a UniDem seminar in co-operation WREILL on this topic next year, which could
provide the basis for the study.

19.  Co-operation with the International Association ofConstitutional Law
Ms Saunders, President of the International Assoni@f Constitutional Lawyers (IACL) and Mr

Buquicchio signed the co-operation agreement betwi@ée€L and the Venice Commission
approved by the Commission at its 59th Plenaryi@e¢SDL(2004)071rev)

Ms Saunders noted that the overlapping interestsrambership of the IACL and the Commission
meant that it made sense to co-operate. She Idokedrd to co-operating in the organisation of a
seminar on the status of international human ritybtgies.

20. UniDem
Mr Bartole informed the Commission of the resuftshe meeting of the National Co-ordinators of

the UniDem Campus for the legal training of ciehgants which took place in Trieste on 4 October
2004.
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Participants in the meeting had expressed theireation for the work carried out by the
Secretariat and noted that the seminars were bagantreasingly successful. They had looked at
possibilities for further development, if additibrfenancial support from other countries was
forthcoming. One idea was a summer school for yawvigservants. Mr Bartole noted that only 5
seminars would be possible in 2005 with currerglewf funding. Mr Jambrek underlined that the
summer school initiative was well worth pursuingddandicated that he may be able to report
further on this in December.

Mr Buquicchio informed the Commission about thddieing ideas for the holding of UniDem
Seminars in 2005:

» special status of international human rights tesati

» legal protection against acts by the internaticoahmunity

» organisation of elections by an impartial, which uldb be funded by the European
Commission within the framework of the joint progmae “Democracy through free and
fair elections”

» second chamber in federal and regional stategy@ogal from the Congress for Local and
Regional Authorities in Europe

21. Other Business

Mr Buquicchio suggested that the joint recommemndati of the Venice Commission and
OSCE/ODIHR on the electoral law and electoral adstriation in Albania, which had already been
discussed at the last session, should now be atjapteeing understood that the Commission
thereby did not pronounce itself on the need tseethe constitution in respect of issues contained
in the report. Mr Omari stated that he could acteptext based on this understanding.

The Commission adopted the joint recommendations othe Venice Commission anc
OSCE/ODIHR on the electoral law and the electoral éministration in Albania (CDL-
EL(2004)002rev).

22. Date of the next session

The Commission confirmed the date of its®@lenary Session: 3-4 December 2004; Sub-
Commission meetings as well as a meeting of then@bfor Democratic Elections will take place
as usual on the day before the Plenary Session.
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APPENDIX |

SPEECH BY THE HIGH REPRESENTATIVE, LORD PADDY ASHDO WN
TO THE VENICE COMMISSION:
VENICE, 8 October 2004

| am very grateful for this opportunity to speakttee Commission as you embark on your
assessment of the conformity of the ConstitutioBibf with the Convention for the Protection
of Human Rights and Fundamental Freedoms, and gxamination of the role of the so called
Bonn Powers. | welcome the fact that the Commissaarrying out this work, at the behest of
the Parliamentary Assembly. This is very timelytha present stage of BiH’s development and
the International Community’s engagement in peéaailssation there.

That is why | very much wanted to come to Venicgaipso that | can outline to you in person
my own approach to these issues.

I and my Office will, of course, also be at youssmlhsal when you come to Bosnia and
Herzegovina later this month, and at any pointas ymportant work proceeds.

Let me begin by briefly setting the context, befooening to the specific issues of your inquiry.

It is now nearly nine years since the war in Bosmd Herzegovina was brought to an end with
the signing of the Dayton Paris Peace Accords.

| think everyone knew at the time that the consthal structure Dayton created to end a very
violent war would not be an easy one within whiclbtiild a functional state. Let us not forget
that, in that war, 250,000 of BiH’s four millionti@ens had lost their lives, and two million were
made homeless.

Ending that war was the priority of priorities, amnd that aim the Dayton agreement has
succeeded spectacularly. It was far from certairthé months following the agreement and the
deployment of IFOR, that the peace would hold.ebd] most commentators predicted failure.
But it hasn’t happened, and nine years later, thegect of hostilities resuming is — | believe —
remote.

But BiH has not just stood still in that period,the Parliamentary Assembly’s resolution rightly
acknowledges. Indeed, slowly but surely, BiH hasvedoforward. Today, a million of those
refugees have returned to their homes, the physifraktructure of the country has been largely
repaired, freedom of movement is now taken for g@nthe currency is the most stable in the
Balkans; elections, under entirely BiH auspices, \aell run, fair and peaceful; and bit by bit,
BiH is starting to acquire the institutions reqditegy any functioning state.

Nine years on, BiH has now reached crucial way erarkn its long road to membership of the

two institutions best able to secure its long tpeace and prosperity — NATO and the European
Union. Itis close to entering Partnership for é&and beginning negotiations on a Stabilisation
and Association Agreement with the EU.

A great deal of the credit for this goes to theghe®f BiH, many of whom have worked hard to
turn their country around and to put the past béhiem. They are the real heroes. And we
often do not give them the credit they deserve. fgdple in BiH will also tell you, as they
consistently tell opinion pollsters, that this pregs would not have been possible without heavy-
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duty engagement by the IC in general and the OHgiticular, and without the use of the Bonn
Powers.

But times move on, and we need to move with theid. s evolved a great deal since the war
ended, and it is right and timely that we shouldvnoonsider how both the constitutional
architecture of the country and the internatiomakpnce in BiH should evolve too.

As the Parliamentary Assembly’s resolution notdthe' constitutional order prescribed by the
Dayton Peace Agreements... is extremely complicatetlcantradictory. As the outcome of a
political compromise to end the war, it cannot sedbe effective functioning of the state in the
long term and should be reformed once nationaln@tation is irreversible and confidence is
fully restored'.

| am not sure we have quite reached that pointrefersibility yet. But we are getting close to
it.

But BiH has not waited to make certain agreed chang its constitutional set up, which | shall
describe in a moment.

When | arrived in BiH over two years ago | set asahjective ‘putting BiH irreversibly on the
road to Statehood and membership of the EU.” | enabkar that Dayton and the BiH
Constitution should be viewed as the foundation mawoidthe ceiling. And, like all foundations,
this one can be built on.

Since then we have sought to facilitate the ewvotutof BiH’s constitutional order and

institutional framework in a manner that will unger rather than undermine the functioning of
the State. Our strategy has been to follow a fanat approach — moving from one key sector
to the next - redressing the deficits of the Daystructure by streamlining and unifying

institutions.

Contrary to the impression that is often given,eeslly outside BiH, the majority of what has

been achieved has been the result of bringinghegébcal actors through commissions to tackle
different aspects of Bosnia and Herzegovina 's $@yrce of dysfunctionality - the weakness of
the BiH State . In this way, by establishing inegronally chaired, but domestically comprised
Commissions on Defence Reform, Indirect Tax Refdmelligence Reform, and, most recently,

Police Restructuring, we have, not through High re@sentative imposition, but through

consensus, managed to address some of the mostultlifaind most sensitive issues of

constitutional competence on a sector by sectoroagp. Indeed these reforms, involving as
they do changes to the distribution of competenaigeed at Dayton , cannot be imposed.

There is a mechanism within the Dayton Constituttaramely Article I1.V.b — that allows for a
transfer of competence from the Entities to theeStaut only with the expressed consent of both
Entities and by extension all three peoples. Ththe mechanism we have used. This consent
was freely given for each of the key reforms of plast two years — tax reform, defence reform,
judicial reform, and, hopefully, at the end of tiiesar, on police reform too.

While none of these reforms have required a forah@nge to BiH's Constitution, they have
profoundly changed the political settlement ensgdim Dayton , by strengthening BiH’s State
at the expense of its two entities. However, ttlesar to us all that only so much progress can be
made without changing the BiH constitution itself.
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All this is good — but not sufficient.

If BiH wishes to join the EU and NATO it will neeal fully functioning state and nothing less.
BiH political leaders are already beginning to isalthat they face a choice: to maintain the
current constitution and pay the economic, socra @olitical consequences, or make the
constitutional changes required to make Bosnia Hedzegovina a stable, functional and
prosperous country within the European Union.

| do not believe that the people of BiH will accelpat their constitution should be a barrier to
their security and prosperity.

However, we cannot remove that barrier for them.

It has consistently been the view of Peace Impléatem Council and successive High
Representatives, including me, that, provided thei€s observe Dayton — and there remains a
question mark on this in respect of Republika Safsskompliance with The Hague, then the
Constitution of Bosnia and Herzegovina should tenged only by the prescribed procedures by
the BiH Parliamentary Assembly and not by the m&ional Community. In other words, that,
provided Dayton is observed, the powers of the HRgipresentative begin and end with the
Dayton texts, and that any alteration to the ctuigdn enshrined therein is a matter for the
people of BiH and their elected representativesottsider.

The days when Bosnia and Herzegovina ’s futurérisshed out in a marbled European palace,
or on the grounds of an American air force base,gane. We have reached a stage in BiH’s
political development where only the people of Bi&h agree what kind of country they want to
live in.

That Bosnia’s political community seems to be wgkup to this reality is, in my view,
extremely welcome. A bloated, costly and unrespengublic administration; overlapping
competencies; a failure to apply economies of staleey services like education and health
care; the absence of a single market and a cowntly-economic space; the difficulties faced by
law enforcement and security agencies working chsa fragmented and overly-decentralised
institutional environment; the inability of the &ato ensure that laws and international
obligations are implemented — all these rob momesnfcitizens that should be spent on them
and undermines their right to good government. rigxday in Bosnia , they are faced with
examples of problems that stem from the deficienofehe Dayton constitutional settlement.

A calm, rational debate about how the people of Bl the people of BiH, should, by
consensus agreement, begin to change their cdiwstitto create a system of government
capable of serving the citizen, is, in my view, l@hot yet a priority, nevertheless approaching
the point where it will become a necessary impeeatinat we should seek to encourage, not to
thwart. That the elected representatives in théidP@ents of Bosnia & Herzegovina and its
entities have started to make inroads in key seaoch as Defence, Taxation, the Judiciary and
Policing represents a very good start. But, asielai at the outset, | believe we will need to go
further.

But how?
There are some, inside Bosnia & Herzegovina as agih the international community, who

would like to see the so called great powers haseat conference, a second Dayton if you like,
in which BiH'’s problems will be solved in a mattrthree or four weeks. This, in my view, is
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both undesirable and unachievable. Such a corderenould distract from the key priority for
now, which is entry into PfP and SAP — and thustpkace in a vacuum, outside the safe
framework that contains it, and divorced from tleeial and economic imperatives that should
drive it. In short, our priority now is PfP and BA Nothing should distract us from those
destinations. But once we have reached them, dbie lzonstitutional questions you have been
asked to address, cannot be avoided.

Which brings me to one of the key questions bejane — the role of the Office of the High
Representative and the use of the Bonn Powersyeies after the Peace Agreement was signed.

As you will recall, when the Office of the High Repentative was established, the High
Representative did not use, executive authorityl 8adt, and initially his successor Carlos
Westendorp, struggled to implement peace in Bitd, @anrestore its most basic attributes, such
as freedom of movement, or a stable currency, withay executive authority at all. They spent
two years locked in sterile negotiation with mariythee people who had caused the war in BiH
in the first place, while the people of BiH contatuto suffer. The return of refugees, for
example, was paralysed by many of the thugs anitamt$ who intimidated potential returnees
with impunity.

Quite rightly, the PIC decided that this could rmntinue. It explicitly urged — in the
conclusions of its meeting in December 1997 — expdiuthority on the High Representative to
impose measures on an interim basis when the panere unable to reach agreement, to
remove public officials from office and to take ethmeasures to ensure the smooth
implementation of the Peace Agreement.

Since then, the Bonn Powers have been used to fdmward peace implementation in BiH in a
number of crucial respects — from removing offisiaho wantonly prevented refugees from
returning, to imposing common license plates (@ltio freedom of movement), or establishing
key pillars of economic stability such as the cocye

But it is perfectly natural, and legitimate, thabw, the question should be asked whether these
powers are really still necessary, nearly a deedige Dayton ; and whether they are compatible
with the ECHR.

Essentially we are talking about two types of pawehe legislative power of the High
Representative, in which | substitute myself foe flocal authorities; and the ’international’
power, in which the High Representative can renaffieials from office.

As an aside, let me make it clear that, as my staff know, | regard the use of my powers as
always an expression of failure, not of success.

Now, let me address these powers in turn.
First, the legislative, or substitution authority:

The High Representative has the power to substitutéocal authorities and to adopt, on their
behalf, decisions to overcome obstruction by l@zbrs. He may use these powers in order to
enact laws, decisions of a government or any dtimet of legislation that falls within the realm
of the local authorities, within the limits of Dayt . These Decisions are made on a provisional
basis until the domestic authorities are in a pwsito adopt identical legislation by themselves.
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The laws enacted by the High Representative arepamble to other Laws adopted by the
relevant BiH authorities. Legislation imposed bye thligh Representative is subject to the
judicial remedies available under domestic lawwimat is now well-established jurisprudence,
the Constitutional Court has declared that it Ganew the constitutionality of laws put in place
by the High Representative when he “substitutestdoal authorities.

The High Representative’s “international” powers alightly different. Here, the High
Representative acts in his capacity as High Reptasee and uses powers that were given
solely to the High Representative. As you rightbtey these Decisions are not justiciable, i.e.
they cannot be reviewed by any Court in BiH. Theseers have been used to address issues of
an exceptional character such as removals, sugpengines or blocking orders. The philosophy
behind such decisions is that the High Represertadis final interpreter of the Civilian Aspects
of the GFAP, has been entrusted with the poweake extraordinary measures to surmount the
extraordinary obstacles facing peace implementatiimese powers are, thus, of an essentially
political nature.

Before | go into more detail about the use of myérnational” powers, let me say a few words
about the use of the substitution powers.

Although many a crucial breakthrough in Bosnia &fetzegovina has been made possible by
the power of the High Representative to enact lietyis, | have tried to follow a broad policy
framework for the use of my powers and to adapt thee to the specific situation of Bosnia and
Herzegovina as it strives to meet the conditiorisogethe European Union’s Feasibility Study
and the NATO Partnership for Peace benchmarkss dtear that the European Union cannot
negotiate Bosnia 's EU membership with the OHR oSEhnegotiations can only be undertaken
with a self-governing sovereign state. Which isywhave, since the European Commission
published its Feasibility Study report nearly aryago, pursued a ‘self-denying ordinance’ with
regard to the legislative requirements laid dowrBboyssels . The BiH authorities do it alone, or
not at all.

But my approach to the use of my ‘legislative’ posvggoes beyond the scope of the EU
integration agenda, broad as that agenda is. Ad¢hasrange of public policy issues we face, my
objective has been to strengthen those institutamussources of political accountability, almost
exclusively at State level, that in the long teriil replace my office: an independent judiciary,

police force, a communications regulator; a transmpa and clean political system, the

Ombudsman’s Office, the Auditor's Office — all withview to create the preconditions for the
withdrawal of the High Representative.

It is one of the paradoxes of peacekeeping thae#t@blishment of many of these institutions
that will, in time, allow us to ‘get out’, have n@iged us, in the short term, to plunge further in.

But the figures relating to the number of legislatimpositions | have had to make show that
this strategy is beginning to yield results. IM2069 pieces of legislation or amendments to
legislation were imposed, thirty-five inherited finomy predecessor. This figure fell to 42 in

2003 while I have so far enacted only three law204.

Only by continuing these efforts will we ensurettilde problem of dependency is properly
tackled. As we move further away from Dayton anoksel to Brussels , this downward trend
must continue, and | intend to ensure that it does.

In short, the closer we get to the EU and NATO léss the need for these extraordinary powers.
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But what of my other powers, my so-called “interoaal powers”. Here the danger is not one of
‘dependency’ and domestic ‘passivity’. Indeed, Yieey existence of these powers continues to
enable the International Community to accelerafermes while shifting the burden on to the
domestic authorities.

The lack of checks and balances of independeritutishs and the inertia of the public opinion
in Bosnia and Herzegovina explains why, too ofiéralls to the international community to
step in. The removal of officials has come to bensas an immediate and effective sanction in
the absence of efficient courts and against thekdvap of an inadequate system of
parliamentary or popular political accountability.

Yet here we stumble across another paradox ofnatenally sponsored peace implementation.

With each dismissal by the High Representativepiild be argued, comes a diminution in the

incentives to put in place the kind of structurésaocountability whose absence makes these
dismissals necessary in the first place. By solvivegproblem by fiat, we remove the incentive

for BiH to enact its own systems for solving thelgem.

So how have these international powers been usBa® overwhelming majority of these
decisions have targeted people who have eithereoffactive assistance to indicted war
criminals or who have blatantly failed to coopenatth the Tribunal, despite this being a central
tenet of the Dayton agreement, itself an intermadily binding obligation on all the parties.

Let us not forget that the only future for the pleopf BiH, as everyone in the country and in the
broader international community is agreed, is wittiie European Union and NATO. Nothing
offers a better prospect of lasting peace and pragpthan membership of these two key
institutions.

Yet today, after nine long years of painful reformgt a single war criminal, high ranking,
middle ranking, or of no rank whatsoever, has kmeested by the Republika Srpska authorities,
who have also comprehensively and totally failedcteoperate in any way in the arrest of
Radovan Karadzic or Ratko Mladic. This failureiged one to ask, nine years after Dayton ,
whether the Republika Srpska itself is in gross #adrant contravention of the Dayton
settlement upon which the peace of the whole cgustbased.

| have to tell you quite frankly, | make no apoldgy using my powers against those individuals
or groups or political parties who so threaten ¢bantry’s peace, and obstruct the ICTY in its
mandate. And | will continue to do so if need be.

| have described the genesis of the Bonn Powerd,oérthe High Representative’s power to
remove officials from office.

The international community felt strongly that aft@l Bosnia and Herzegovina had been
through, and the failure of the outside world teyant those horrors, that it would intolerable to
preside over a post war environment in which was waeffect continued by other means. We
were not prepared to accept that hard-line offic@uld sabotage the provisions of the Dayton
Agreement with impunity, or to cripple various gowments and parliamentary assemblies, or
hobble the legislative process, rendering it inbdgaf passing the legislation necessary to
cement democracy and re-start the economy.

But is all this still justifiable in 2004? And i$ compatible with the ECHR and other relevant
conventions?
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Removals certainly amount to depriving individuadsertain of their rights that are listed under
the ECHR and its additional protocols (such agitgig to stand for election, right to an effective

judicial remedy,...). Such deprivations are usualtgegpted on an exceptional and temporary
basis in order to achieve a legitimate goal.

In BiH’s case, the goal is the implementation af ffleace agreement — an incremental process,
which has proceeded frustratingly slowly, and whids remained fragile and prone to slide
backwards, as was, for instance, the case in pasB&rmany under the Allied Commissions.

That said, | am very conscious of the apparenthgainian nature of the powers entrusted by the
PIC in my Office.

| do not claim blithely that the aim, however lablig justifies the means. | am very much aware
of the impact of the decisions | take on people'ed, which is why | weigh these decisions very
carefully indeed.

And | am clear that removal decisions cannot andtmot apply in perpetuity. The removal
decisions specifically acknowledge the temporarymaof the ban they impose on individuals.
Those sanctions will cease to have effect wherHilg Representative decides so. In most of
the latest decisions concerning removals for failiar cooperate with the ICTY, a specific term
has been included to ensure that the sanctionshbsilautomatically lifted when Republika
Srpska is in full compliance with Bosnia and Heradga ’'s international obligations to
cooperate with the ICTY.

One final point about the powers: Several Uniteatibhs Security Council resolutions have
reaffirmed that the High Representative is thelfaahority under Annex 10 of Dayton and that
he can make binding decisions as he judges negesmaissues as elaborated by the PIC in
Bonn. These resolutions were taken under Chafteof the UN Charter. BIH has specific
obligations under the UN Charter to accept andycaut decisions of the Security Council.
Moreover, as you may know, obligations stemmingiftbe UN Charter enjoy a special status in
the international sphere. Therefore, it would beeasonable to analyse the Bonn powers in a
vacuum. They must be considered within the franrkwbthe UN Charter.

But the real answer, of course, to concerns abdwtBoonn Powers and the role of the High
Representative and OHR, is to make haste towardsddy when the Office of the High
Representative can close, when the Bonn Powerbeaecommissioned, and BiH can make its
own way in the world as a sovereign state, genyidetiding its own destiny.

That is the goal which we are determined to workatals. As | have said time and again, my job
Is to get rid of my job. I am quite clear that IR is now into the terminal phase of its
mandate. One of the first things | did when | beedtiigh Representative was to introduce our
Mission Implementation Plan to guide the OHR to #émel of its mandate without constantly
taking on new issues. | am determined to get u®bilne nooks and crannies of everyday life in
BiH. As soon as we responsibly can (and the somrean safely be done, the better), we hand
tasks over — to the BiH authorities, as in the aafseefugee return; the auditors office, the
Communications Regulatory Authority, the Electiomn@nission or the High Judicial and
Prosecutorial Council.

So, the OHR will continue with its gradual withdrawfrom issues such as refugee return,
education and human rights — in line with the OHRlission Implementation Plan. The Bonn
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Powers will continue to be used less and less argint in time — in the not too distant future -
when there will be neither a High Representative the Bonn Powers. This is what we are
working towards. This is what | am working towards.

The sooner the BiH authorities take the steps #rat required, by themselves, including
constitutional reform that will ensure a fully furamal state applying basic European human
rights standards, the sooner this moment will atriv

| very much hope that in the meanwhile, the CountiEurope, the Venice Commission and
others will continue to encourage and assist Bildgbate, develop and adopt the constitutional
reforms that will ensure a fully functional BiH serg all its citizens and meeting its
international obligations.
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