CE MM COUNCIL OF EUROPE

* * ¥

-
x

* *
L

s siom DEN CONSEIL DE 'EUROPE

Strasbourg, 22 February 2017 CDL-REF(2017)10

Opinion No. 872 /2016 Engl. only.

EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW
(VENICE COMMISSION)

TURKEY

GOVERNMENT MEMORANDUM*!

ON THE MEASURES
TAKEN DURING THE STATE OF EMERGENCY
RELEVANT TO THE FREEDOM OF THE MEDIA

! Translation provided by the authorities.

This document will not be distributed at the meeting. Please bring this copy.
www.venice.coe.int






TABLE OF CONTENTS
[.TURKEY'S FIGHT AGAINST TERRORISM AND THE REASONS FOR DECLARATION

OF STATE OF EMERGENC Y ...ttt bbbt s e b bt ebbbebbbennnes 1
U] Y 01U o AN £ = 0 o 1
Fetullahist Terrorist Organization (FETO) ..........uuuiuiiiiiiiiiiiiiiiiiiiissss s snsssseennsnnnne 1
Turkey's Fight against TeITOIISM ........oiiiiiie et e e e e 2

[I.DECLARATION OF STATE OF EMERGENCY AND DEROGATION TO THE

EUROPEAN CONVENTION ON HUMAN RIGHTS ...ttt 5

[I.LFREEDOM OF MEDIA AND ITS LIMITATIONS ....coiiis e, 7

IV.CURRENT ISSUES REGARDING THE MEDIA FREEDOM..... .ccoiiiiiiiiie e, 9
1. The Problems on the Possession and OwnershipMéans of Media...........cccooeeeeeeeeennnn. 9.
2. Use of the Means of Media by the Terrorist Orgai@ations .............cccccevvveevviieiieeiivsaenn. 10
3. Espionage and the ISSUe 0N State SECIELS ..cececvvvrrruuriieiiiiiiiiee e eeeeeeeeeeeenees 11
4. Violation of the Principle of LawfulN@ss ... 12
5. Terrorist Propaganda and the Media..........cceuuuuiiiiiiiiiiiiiii e 14

V.RESTRICTION ON THE INTERNET ACCESS ...t 16
1.Blocking Measures Taken By Administrative Authorties.............ccccceeeee, 16
2. The EU Practice Regarding Blockages and RestrioNS ..........cccoeeeveeiiiiiii e, 16
3. The Principles of Legality, Proportionality and Transparency in Turkey’'s Practices..... 17
The Principle of Proportionality iS ProteCted ................uuuuuuiiimmiimiiiiiiiiiieeeeeeeeennees 18
The Principle of Transparency is Protected ..............covvvvvviiiiiiiiiieiiiieiiieiieieeeeee e 18

4. The agenda Concerning the Social Media and therhitations of Internet Band Width . 18

The Example of France Regarding the Restrictions...............cccciviieeeeeee 19
The Statistical Data on Decisions Blocking the Intaet Access in Turkey...........ccccvvveeeenn. 91
VI.FREEDOM OF EXPRESSION IN TURKEY ......cotiiiiiieiiiiiiee e siiaee e seee s s 20
The Issue of DetainNed JOUMMAIISES ...........uuuuueiiiiieiiiiiiiiiiieieeeieeeeeeeeeee e eemmmeeeeeeeseeeseennnneennees 25
Examples of Crimes Committed by Detainees and Coratied Persons Alleging that they are
B Lo BT = 1] £ PP 25
Other Subjects Related to Freedom of EXPresSion ..., 26
VIl. MEASURES TAKEN IN RELATION TO FREEDOM OF MEDIA IN THE DECREE
LAWS ISSUED UNDER THE STATE OF EMERGENCY ...t 13
1-Decree Law NO. KHK/BB8........ccooi oottt 31
2- Decree Law NO. KHK/BT0 ..ottt e et a e e e e e e 32
3-Decree Law NO. KHK/BTL.......ooooiiieeee e s eneeeennennnes 34
4- Decree Law NO. KHK/BT5......ooo oo s enneennnennnes 35

5-DECIEE LAW NO. KHK/ BT 7 ..ottt e e et e et s et e et e e e e e e s e eeanes 37



B- DECIEE LAW NO. KHK/BT .. ettt e et e et r et e et e e e e e s e eeanns 38

7- Decree Law NO. KHK/B8O0..........c.uuiiiiiii et e e 39
8- Decree Law NO. KHK/B83........ccoiiiiiii ittt 41
9- Decree Law NO. KHK/B8S5...........uuiiiiiiiiiei ettt 42
VIIILAMENDMENTS INTRODUCED IN THE FIELD OF HUMAN Rl  GHTS BY THE
DECREE-LAWS DATED 23 JANUARY 2017 ....uuiiieiiiiiie ettt eie e eneeee s 48
1-Establishment of the Inquiry Commission on the Site of Emergency Measures. ................. 48
2- Shortening the Period of CUSLOAY ...........cuueuviiiiiiiiiiii e aneaanes 49
3- Lifting the Ban on Interviewing With LAWYET ...........cooiiiiiiiiiiieeeeeee e 49
4- Regulation of the General Disciplinary Provisios as regards the Law Enforcement Officers
............................................................................................................................................. 50
IX.OPINION NO 872/2016, OPINION ON THE FREEDOM OF M EDIA OF TURKEY .......... 51
X.STATISTICS RELATED TO CLOSED/REINSTATED MEDIA OUT LETS.......ccooiiiiiiinen. 79
ANNEX-I NATIONAL REGULATIONS ON THE ISSUE ...t 93
ANNEX-II DECISION OF THE COURT OF CASSATION ....cc. touiiieiiiiiee e 106

ANNEX-IIl CERTAIN DECISIONS OF THE SUPREME COUNCIL OF RADIO AND
TELEVISION AND THE COURT DECISIONS GIVEN UPON THE A PPEALS AGAINST
THESE DECISIONS ... ...t 122



.TURKEY'S FIGHT AGAINST TERRORISM AND THE REASONS FOR
DECLARATION OF STATE OF EMERGENCY

Understanding the regulations enacted through therd2 Laws issued within the scope of
the State of Emergency and comprehending whetleemiasures taken in this context are
necessary and proportional, depend on exactly kmgpwhe dimensions of the danger of 15
July coup attempt and Fetullahist Terrorist Orgatimn (FETO) exposed on the country's
security and democracy as well as complete andecorunderstanding of Turkey's
unprecedented struggle against global terrorism.

15 July Coup Attempt

On 15 July 2016, a bloody coup attempt against demcy and the state of law was made by
a group among FETO members organized in the Tueisty.

During the coup attempt, an assassination attengs mvade against Mr. President with
helicopter and heavy weaporistanbul Bosphorus Bridge was closed by militaryksarthe
Chief of the General Staff was taken hostage, tlelidthent was bombed while
parliamentarians were inside, police special opmratcenter was bombed and 50 police
officers were martyred and the country was wantete dragged into an internal war that
could result in death of hundreds of thousandsopje.

On the other hand, the state television (TRT) weagesl by the coup plotter terrorists and a
"pirate coup release" was forced to be read. Intiadd private media organizations have
been raided and the media, which is the sourcafofmation for the public, have been tried
to be made single voice. The coup plotters bombedsatellite control center TURKSAT
with warplanes and wanted to cut off all televislmeadcasts other than the State television
and the Internet.

Coup plotters opened fire from land and air wita\neweapons over the civilian people who
were out in streets struggling with the coup plstteo stop the coup and to protect the
democracy upon the call and support of Mr. Pregid&fr. Prime Minister and some
politicians , and in consequence of these attackl teavy firearms246 people were
martyred and 2194 persons were wounded or becasabldd

Fetullahist Terrorist Organization (FETO)

When FETO leader was the imam of a mosquizinir, he decided to change the regime of
Turkey, which is a democratic and secular socialesof law, into a theocratic-totalitarian
regime starting from the 1980's, and he has crestpdrallel state structureWithin the state

for years in order to achieve his targets



In order to accomplish theoup that was planned many years ago with an aiseize the
State and the Government, and to change the agiestiél order, and to avoid any opposition
or obstacle from the bureaucracy, FETO remarkabtlyed especially in the armed forces, the
judiciary and the police; infiltrated into bureaacy, political parties, universities, non-
governmental organizations; established privateossh private teaching centers and
dormitories in order to provide proper cadre pengb and recruitment to the organization
and raised those students as a loyal member ajrfanization; established banks, financial
institutions, insurance companies, profession aegdions in order to provide large finance
resources to the organization; furthermore it realdished media organizations like national
and international TV channels, newspapers, magsziraelio stations, news agencies, web
sites and publishing houses, and used them initeetion of basic goals and strategies of the
organization. On the other hand, the organizatesdollected billions of Turkish Liras under
the name ofhimmet" from businessmen, tradesmen, sports and magaamegnities, its
own members, and from the salaries of all the jadgeosecutors, civil servants, soldiers,
police it succeeded to place in the parallel staires. Moreover, FETO established such a
structure not only in Turkey, but in about 170 coi@s all over the world. In the direction of
its goals, strategies and targets of taking comtftthe state and government and to change the
constitutional order, one of the most important hods FETO adopted, besides its other
activities, is to taking hold of the media to takavantage of the broader target mass of the
media by its power, domain and reaching capacit/tamrmake use of the wide possibilities
offered by the media to direct mass of people endinection of its terrorist goalsVithin the
scope of the fight against terrorist organizatiafter the bloody coup attempt on July 15,
FETO's activities in our country were stopped arsdniedia institutions were liquidated.
Similarly, some states that understood FETO's tides and goals and its dangerous real
mission have removed this organization from theurtries and ended its operations. In the
meantime, the Gulf Cooperation Council and the Oimgion of Islamic Cooperation
declared FETO as a terrorist organization

Turkey's Fight against Terrorism

The Republic of Turkey is at the target of manyiaas international terrorist organizations
due to its strategic position between Asia and gey@nd its proximity to the Middle East,
the Caucasus and the Balkans, where disagreemmhtisitarnal and external conflicts have
continued for many years. Our country has beentifighfor nearly 40 years against PKK,
which is also regarded as a terrorist organizabiypithe United States of America, Australia,

Canada and European Union countribsiring this combat, about 50 000 people, mostly
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civilians and innocent people, were killed by thisutal organization. After July 15 coup
attempt, the PKK increased its terrorist actionslyOn 2016, hundreds of innocent people
lost their lives as a result of the PKK's terroastions. On 5 January 2017, the attack by
members of the PKK terrorist organization agalmstir Courthouse with heavy weapons and
a bomb-loaded vehicle was prevented without turimng a disaster by the security forces at
the cost of their lives

DAESH terrorist organization, which emerged after ¢ivil war in Iraq and Syria, is also one
of the biggest threats against Turkey. This testoorganization (DAESH) has carried out
many bloody terrorist actions in our country thavé resulted in the death of hundreds of
innocent people for the last 2 years. Recentlynuppe threat on the southern border of our
country and the increase of bloody terrorist adi@yainst the civilian population, our
country has started military operation against ¢inganization in Syria by exercising its rights
arising from international law. The latest terribleassacre of the terrorist organization
DAESH targeting innocent people enjoying in a nightb on the newyear still keeps its
memory alive

The Republic of Turkey has become a shelter fotiong of innocent people who have
escaped from conflict zones, especially from Irad 8yria, despite all the terrorist attacks it
has faced. There are about 3 million refugees vdtaped from the civil war in Syria only,
and took refuge in Turkey. While many western caast which are in good condition from
the economic point of view, are very hesitant tcegpt few asylum seekers, Turkey has
embraced the refugees by fulfilling much more titarobligations under international law.
The refugee issue is of great importance in terhtBesecurity of the country as well as the
economic and social impacts it brings.

Turkey, which came on the threshold of civil wapedally with the coup attempt on 15 July,
has declared state of emergency as of 21.07.201Gcoordance with national and
international law, since it faced unprecedentecicat and threats of global terrorist
organizations as never seen before. Meanwhileadoordance with the objective of
declaration of state of emergency, effective fighthas been carried out against terrorist
organizations, mainly FETO, PKK and DAESH. Withimst scope, necessary measures have
been taken against terrorist organizations by Eeteas issued in accordance with Article
120 of the Constitution. It is known that terrogganizations use the media's power directly
and indirectly to achieve their terrorist goalseTtgrrorist organizations mentioned above, in
particular FETO, also use the media organs effelstihAs a result of the investigations and

prosecutions, since it was clearly observed thathvimedia organs were possessed by those
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terrorist organizations and what way they useddalizing their aims, it has become obvious
that it is necessary to take some measures in dexooe with the national and international
law by the competent boards established by theoatittgranted by the Decree Laws.

It should not be forgotten that the Republic ofKieyr is a state of law respecting democracy,
rule of law and human rights. According to Articd® of the Constitution, international
agreements on human rights are considered as afphdr domestic law and even as the
highest norm. Therefore, taking into account thgymitade and seriousness of the danger in
the fight against terrorism, she takes the necgsmadt proportionate measures to fulfill her
positive obligations under national and internagiofaw. The importance of media for
democratic societies is well known and all medigaos and institutions which are not
connected with terrorist organizations continuertheoadcasting and publishing activities
freely without any restriction. As a matter oftfabere are already thousands of newspapers,
magazines, television and radio channels, web, sitews agencies and publishing houses
with different opinions and thoughts.



[I.DECLARATION OF STATE OF EMERGENCY AND DEROGATION TO THE
EUROPEAN CONVENTION ON HUMAN RIGHTS

As it is known, n the direction of recommendation of the Nationat8ity Council, with the
aim of taking steps in the most effective and rapi@hner for promptly defeating the coup
attempt of terrorist organization with all its coomgnts and removing the threat against
democracy, state of law as well as rights and fseedof the citizens in our country, state of
emergency was declared by the Council of Ministerbe valid as of 21.07.2016 and 01.00
AM throughout our country for 90 daysirsuant to Article 120 of the Constitution. Peradd
State of Emergency extended for the first time fas90October 2016, and for a second time
as of 19 January 2017 for a period of 3 monthd).eac

The purpose of declaration of state of emergenagyotsto intervene to the freedoms but to
enable the Government to make prompt decisions. riéasures taken during the state of
emergency did not cause any changes in daily Ne. limitations to affect daily life
concerning fundamental rights and freedoms areeglabeasures taken have been limited
with the subject matters necessitated by the sfatenergency.

State of emergency was not declared to limit tgbtsi and freedoms of citizens but to enable
the State act promptly within the scope of effeziruggle against FETO, PKK, DAESH and
other terrorist organizations. Within this scopeysuant to Article 15 of the European
Convention on Human Rights (ECHR), the notice o€ ttierogation concerning the
obligations for protection of rights and freedonnsiag from the Convention was submitted
to the General Secretary on 21 July 2016. In tmegiion notice submitted by Turkey to the
General Secretary of the European Union, by ushe éxpression "together with other
terorist actions during and after the coup attempliile stating the scope of state of
emergency measures, it should be taken into cagide that the statement of derogation is
not only limited to FETO, but includes the fighta@igst all terrorist organizations.

Again, pursuant to Article 4 of the United NatidfiN) International Covenant on Civil and
Political Rights, notice of derogation was madethe General Secretary of UN by the
Ministry of Foreign Affairs.

States take similar measures in the case of "vearer@l danger threatening the existence of
national security, public order or the existencaation". This situation is in accordance with
the international law. Article 15 with the title &Dogation in time of emergency” of the
ECHR guaranteed this condition. Thus, the Eurogeanrt of Human Rights, which is the

supervisor of implementation of the European Cotisanon Human Rights has made
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various decisions with reference to Article 15 bk tECHR and has recognized some
implementations of statggoper and in place:

In Lawless/Ireland (1 July 1961) case; the applicaispected of being a member of the IRA
(Irish Republican Army) alleged that he had beeld he the military detention camp in
Ireland from July to December 1957, before beingught against the judge. Within the
general context of Article 15 of the Conventiony&pean Court of Human Rights evaluated
that the essential and conventional conceptiorhefexpression “... other public emergency
threatening the life of the nation” is clear enoughd decided that it is clear that there is a
situation of An exceptional crisis or state of emergency sitmtthat affects all the
population and poses a threat to the life ordeittdd society that constitutes the Staded
stressed that The Irish Government has the rigappdy Article 15/1 of the Convention.
Aksoy/Turkey (18 December 1996): The conflitistween Turkey's security forces and the
PKK members in the south-east have been vicioustyimuing since 1985. In the period of
time the court examined the case, a state of emeygsas declared in ten provinces, out of
eleven, in this region of Turkey as of 1987. Thel@ant alleged, in particular, that he had
been illegally detained in 1992 with the suspicmnthat he had aided and abetted PKK
terrorists. The Turkish Government stated thateth@as no violation of Article 5 of the
Convention (right to freedom and security), takinigp account that it declared notification of
derogation in 1990 in accordance with Article 15t Convention. The Court considered
that in the light of the current evidence, the Pt€itorist actions that took place in the south
of Turkey constituted a general threat to the exis¢ of the nation in the mentioned region,
in terms of scope and special effects.

Article 15 of the Constitution of the Republic ofirkey, similar to Article 15 of the ECHR,
clearly regulated how the administration shouldiactuch circumstances. Pursuant to those
regulations, the principles of "absolute necessatyd "proportionality” are obeyed sensitively

in the measures taken during the state of emergafteythe coup attempt.



[I.LFREEDOM OF MEDIA AND ITS LIMITATIONS

Freedom of media is a special form of freedom gifregsion and requirement of democratic
society. In this direction, the free media has t@lviole in ensuring persons’ freedom of
information and to access information in a timelydampartial manner from accurate,
reliable sources. It is assumed that the mediahmasnitoring and watchdog mission, as often
emphasized also in ECHR decisions, resulting fresntask of providing the public with
accurate informatian

On the other hand, in the case of the conflict betwthe exercise of freedom of expression,
freedom of media and the rights and freedoms coimggpersonal and private lives, and the
protection of family life, courts emphasize the essity of ensuring a proportionate and a fair
balance between individual benefits and publicregts

In addition to the above mentioned freedom of thedim the media function also
incorporates its duties and responsibilities. Aspleasized in judicial decisions, media
freedom is both a right and a duty. In fulfillingid freedom, the media must act in accordance
with the responsible and conscious journalism ralesvell as ethical and normative rules
being a member of the media, and it has a contaégihating from the nature and normative
structure of this right.

Besides this, like every right and freedom, theee aso limits of this right arising from its
nature, normative feature and qualification. Tightiand freedom field of media freedom is
also stated in Article 10(1) of the ECHR. Receivimgving, processing, publishing the
information and news indicate the normative usehdd right. Article 10 (2) of the ECHR
specifies the reasons for which this right mayibetéd. Accordingly, the limitation will be
based on a legal ground, will be directed to atilegite aim, to be carried out with
appropriate means; proportionality will be ensupetiveen the means used and the limitation
aim

In the exercise of this right, just like every athights and freedoms, freedom of media does
not give the right angower to give or publish false, irrelevant newsiews contrary to facts
regarding persons, events and situations. Theafutye media, concerning the event, person,
place and time relevant with the news or publiggtis to act in accordance with the related
regulations, professional ethics rules, princidesl behaviors of the media, and to always
inform the public in a correct, timely, completedameliable manner in a democratic society.
Otherwise, broadcasting for the purpose of attackhe honor, dignity and reputation of

persons is not covered by the freedom of the media.
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Furthermore,n democracies, the aim is to establish and maidiralthy, peaceful, happy,
secure, prosperous and well-being society. The npairpose and duty of democratic
administrations is to ensure, protect and maintangeneral well-being, and security of the
individuals and the society, and it is necessartake all kinds of legal and administrative
measures to ensure this. The free media's fulfiilnoé its function and exercise of its rights
and freedom also has a natural and normative flilmitavhich must be assessed on the basis
of this aim. If the publications are made for thergoses of disseminating, legitimizing,
spreading and propagating terrorist activitiesaadtof serving the purposes stated above, if
they are done directly or indirectly for this puseo this exercise, certainly cannot take
advantage of natural and normative rights conténmedia freedom and protection, and
cannot beevaluated under the scope of media freedom.

As a matter of fact, in the first paragraph of &ldi5 of the Council of Europe Convention on
the Prevention of Terrorism “the distribution, dherwise making available, of a message to
the public, with the intent to incite the commigssiaf a terrorist offence, where such conduct,
whether or not directly advocating terrorist offeaccauses a danger that one or more such
offences may be committed” is described as a pumlavocation to commit a terrorist

offence.



IV.CURRENT ISSUES REGARDING THE MEDIA FREEDOM

In modern democracies, the media is often regaaddtie fourth power coming right after the
legislative, executive and judicial power. Fore tmedia freedom is one of the greatest
safeguards of global values such as democracypfu&v and fundamental human rights. 15
July coup attempt can be given as an example ointpertance of media freedom. At the
night of 15 July, President of the Republic of Teykalked on his cell phone during a live
broadcast of a private television channel and dadle the Turkish nation to resist the coup
attempt which was launched against the unity amdogeacy of our country. Therefore, the
Turkish nation was informed of the incident on titlgough all means of free media,
furthermore, the Turkish nation united against toeip plotters especially by means of
television channels and internet and repelled them.

Turkish nation witnessed the great benefits of iedia freedom on the date of 15 July.
However, the media is among the most corruptedlnes due to its tremendous power and
political, economic and social impacts over soegetit is essential to touch briefly on some
problems related to media freedom faced by Turkelthe other modern democracies in the
world.

1. The Problems on the Possession and OwnershipMéans of Media

For a media outlet to be really independent, ignidy, political stance, cultural background,
political and economic relations should be explidust as the entire world, Turkey has been
facing some problems flowing from the ownershipnoédia outlets and non-transparent
nature of their connections. In the course of thvestigations initiated in our country after the
failed coup, it was revealed that many media ositledd relations to or affiliation with
terrorist organizations. The decisions of liquidatof media organizations and the seizure of
their assets taken pursuant to the Decree Lawsniiitle scope of the State of Emergency are
based on the grounds that they are affiliated witlated or connected to structures,
formations or groups confirmed by the Nation Sdgu@iouncil to act against the national
security.

Persons who were detained or taken under custotlyinwihe context of investigations
launched during the fight against terrorist orgations were subject of these judicial
measures because they are members of terrorigtivagians or making propaganda in favor
of them or they are suspected militants, not bexdhsy are journalists or employees of
media outlets. The purpose of these investigatamesnot liquidation of media outlets or
detention of the journalists, but to seize propagaimols of terrorist organizations and detain

suspected terrorists.



While evaluating this issue, it will be necessarytake into consideration the extent of roles
of some media organisations played in encouradiegcoups initiated in Turkey in the past.
Especially on 28 February 1998, some media oupletged an active role in the coup known
as "post-modern coup" and ended with the overthhgwaf the government. This coup has
been regarded in our country and by the entiredvasla coup by the media outlets, launched
against a legitimate government. It is possibleei@mmine the relevant issues of these
newspapers which issued military memorandum agdhestgovernment at the time and
praised terrorism and coup.

2. Use of the Means of Media by the Terrorist Orgaizations

Nowadays, the media has become one of the mostriampotools of propaganda and
recruitment of members of terrorist organizatioliss known that terrorist organizations,
DAESH and PKK in particular, made an intensive olsthese media tools and recruited large
numbers of members. In addition, it is observed t@aorist organizations utilize the means
of media to spread fear to the public, create atthatmosphere and make the State appear
powerless. Various research shows that terrorgdrozations make use of social media also
to contact their militants, educate or transfenthether than for purposes of propaganda and
lobbying. It is understood that thousands of testsy recruited by terrorist organizations
especially DAESH from foreign lands and known a®ifgn warriors, make contact with the
organizations for the first time via social medi@hus, a lot of countries prepare
comprehensive regulations to prevent such terragsvities in cyber space. A draft of EU
Directive dated 13 January 2016 to combat terromgnch is still under preparation, contains
some crucial regulations in this area.

In addition to the use of media outlets directly the terrorist organizations, terrorism is
indirectly supported by outlets acting contrary tesponsibilities of broadcasting and the
rules of media ethics. Thé"@nd 10" paragraphs of the Recommendation on Media and
Terrorism adopted by Parliamentary Assembly ofGleencil of Europe Rec 1706 (2005) are
considered of high importance for the preventiontr@d circumstances stated above. The
Parliament invited the media outlets to cooperatb wach other and avoid being in a race
against each other to publish sensational newsmagdes prepared directly by the terrorists,
not to act in favor of the interests of terroribg creating platforms for propaganda or to
incite fear which might be rooted in the public &ese of terrorist activities, to refrain from
publishing shocking images or videos of terroridivdties which violate victims' dignity and

privacy or aim at augmenting the influence of sactivities over the public, victims and their
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families, not to exaggerate the societal tensiculting from terrorism by news articles or
commentaries and not to publish any hate speech.

The objective of the regulations in the Decree Lasgsied within the scope of the State of
Emergency with respect to the media, is preventibthe use of media tools by terrorist
organizations such as FETO, PKK and Daesh. It heen lrevealed as a result of the
investigations and research conducted after théulypthat, FETO, having planned to seize
state institutions by infiltrating all of them fabout 40 years, established many television
channels, websites, newspapers, journals, newsciageetc. under different names, which
belong to different people and companies in oradeldhieve its purposes. Furthermore,
various media outlets are owned directly or indlgelby the PKK that have been carrying out
separatist terrorist activities against Turkey $or many years. The media institutions and
organizations liquidated by the Decree Laws witie scope of the State of Emergency are
media institutions confirmed to have relations to affiliations with such terrorist
organizations.

3. Espionage and the Issue on State Secrets

Unlawful disclosure of state secrets and espionaige globally considered as criminal
offenses. Very recently, investigations were cdrioeit on these issues in many European
countries. There are still a lot of pending casascerning these issues in several western
countries. ECtHR does not regard unlawful disclesof state secrets as freedom of
expression as well. Accordingly, the states are &blmake restrictions on the content of the
news covered by journalists such as national dgcduie to its being a highly sensitive issue
and in that respect, coverage of some news coctantbe prevented by state institutions.
(Observer and Guardian/United Kingdom) Likewisegvention of unlawful disclosure of
state secrets and espionage are already of utmneirtance for the protection of world
peace.

Moreover, as it is clearly stated by the ECtHRha Hadjianastassiowcase (App.12945/87,
16 December 1992), a very wide margin of appremiashould be granted to the State in
terms of the protection of national security. Whittine scope of this case, it was held that no
violation of Article 10 had been established by ttaional authorities since sentencing the
applicant for the disclosure of military secrets sweonsidered within the margin of
appreciation of the State.

As a matter of fact, no state secret can be vallbede the secrets of other countries nor be
prioritized in terms of protection. However, justia the area of terrorism, international fight

against crimes of illicit disclosure of state sésrand espionage becomes more challenging
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because of the hypocrisies of certain countriededd, some European countries welcomed
the wanted criminals by showing them a warm hoBkpitavho were tried and convicted of
disclosing state secrets, espionage and makingrisar propaganda and they were received
and awarded by high ranking state officials inrlaene of freedom of the press. This situation
is contrary to domestic and international law, tda8nitely unacceptable.

4. Violation of the Principle of Lawfulness

ECtHR acknowledges that restrictions brought tofteedom of expression can be deemed
legitimate only if they are in line with the lawh@& principle of lawfulness aims to ensure
objectivity and prevent arbitrariness during resiton on freedom of expression. In this sense,
it is important to underline the principle of lawfess within the context of freedom of the
media and terrorism propaganda.

Even though the freedom of expression is an indispele element of a democratic system, in
some developed western countries, the freedom pfeegion is restricted illegally and
arbitrarily particularly by the violation of the ipciple of lawfulness. A method entitled
"concluding non-transparent agreements with mediéets” that is used very often in such
countries recently and aims at preventing the digsation of certain content to the public,
causes unlawfulness and arbitrariness. Some medlietand States have been censoring
and re-arranging web contents, in the name of qatipa against hate crimes and terrorism,
without a court ruling or the decision of an indegent regulatory board. However, such
media outlets in close cooperation with some coesnd international organizations, refrain
from cooperating with certain countries and exgiicdistinguish one terrorist organization
from another. Such intervention in which no judicauthority participates, is severely
criticized on account of inequalities in the impkntation of restrictions by the states,
organizations and individuals. For instance, codésonduct adopted by the European
Commission on 31 May 2016 along with the compamiasebook, Twitter, Youtube and
Microsoft, entitle these companies with importaatharities and responsibilities regarding
the restrictions on freedom of expression and rexthof/contents. Apart from the decision of
the European Commission mentioned above, it israbdethat some European and western
countries concluded non-transparent agreements Mitfe-scale internet companies and
removed contents from the websites and had theegbomitted from the beginning, without

being subject to review of a judicial authorityar independent institution. Some countries

! http://europa.eu/rapid/press-release IP-16-193Rtran.
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are even not satisfied with these agreements gesdlely for arbitrariness and exert pressure
on media outlets to be able to further intervengécontents.

Especially NGOs such as ARTICLE 19, ACCESS NOW &mRI| based in Europe and
some human rights activists indicate that cleanaimd re-arranging web contents are carried
out against the rules of transparency and not basedourt decisions.However, "the
principle of lawfulness" aims to ensure more tramspt and proportionate implementations
such as; restricting access to internet shouldcanstitute an arbitrary action, the conditions
for the restriction of the banned content shouldpecified by laws or case-law and that the
banned websites and removal of content must beusnwed to the public. Moreover, blocking
access to internet must be realized with a duegssoand announced effectively. In addition,
the relevant parties should have the opportunitggpeal to the decision by means of legal
remedies. Even though these are required by theciplke of lawfulness when making
restriction on freedom of expression, it is knowratt many countries take completely
arbitrary actions on this matter. It is observedt tin the name of cooperation with media
organizations, some countries have been authoramagencouraging media outlets to censor
web content without any monitoring. As a resulturt® in many western countries become
dysfunctional since they are not referred to dugages of freedom of expression.

In our country governed by its constitution, thepiple of lawfulness is attached a great deal
of importance during restriction of freedom of eagsion and Article 10/2 of ECHR is also
taken into account. Apart from the conditions statethe Law, independent courts examine
the existence of legitimate objectives and in dea@mix societies whether the criteria is met.
Therefore, the criticism made by the NGOs operatimthe field of freedom of expression
concerning the restrictions implemented withoutrtdecisions are not valid for Turkey. The
press can function freely in Turkey, even in threesbf emergency regime. Whether the news
makes harsh criticism or is offensive does not gkathis fact. In addition, in cases of
commission of child pornography, hate crimes amnebtssm propaganda through the media in
Turkey, either independent courts take measurema@asures taken by an administrative

2http://WWW.sabah.com.tr/dunya/2017/01/15/a|manymm-yaya-ve-sosyal-paylasim-sitelerine-baski-artiyor
http://www.bbc.com/news/world-europe-36782874

3https://www.law.kuIeuven.be/citip/bIog/the-codecﬂrﬁqduct-on—online-hate-speech-an-exampIe-of-stxatmfﬂarence-by-
proxyhttps://www.article19.org/data/files/medialibrarg/80/EU-Code-of-conduct-analysis-FINAL.pdf

https://www.article19.org/resources.php/resource®88n/freedom-of-expression-unfiltered:-new-paolicyblocking,-
filtering-and-free-speech
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board are reviewed by independent courts. In aunty, restriction of freedom of
expression is not left to the initiatives and adsy actions of some internet companies.
However, even though Turkey makes restrictions amfarmity with the principle of
lawfulness and transparency, some internationabrozgtions demonstrate Turkey as a
country restricting freedom of expression more th#rer countries, in their list of countries
concerning freedom of expression. If it would begble to detect the off the record and non-
transparent restrictions on internet which are mbhgesome western countries such as
European Union countries or USA, it will be undeast that freedom of expression is subject
to much further restrictions in other countries.

5. Terrorist Propaganda and the Media

No country in the world considers terrorist propadg or praising terrorist activities within
the scope of freedom of expression. In the caskeody France, where a drawing (four
skyscrapers demolishing in dust cloud after théistoh of two airplanes) was submitted to
the editorial team of a magazine the following @aptrepresenting the attack on the twin
towers of the World Trade Centre USA on 11 Septer2b@1, parodying advertising slogan
of a famous brand "WE HAVE ALL DREAMT OF IT... HAMA®ID IT", ECtHR did not
consider the caption above within the context eéfflom of expression. Most of the actions
regarded as terrorist propaganda in Turkey com&marks which are much more serious than
this, even some of them go far beyond serious hesnand include some operational
planning.

Terrorism has no religion or nation. Those who seekake advantage from terrorism,
distinguish one terrorist organization from anotbeturn a blind eye to or support terrorist
activities, should always remember that one day thight suffer from terrorism, too. Indeed,
the suffering of people who lost their lives duri@é]. 1 attacks, Brussels or Paris attacks are
not to be regarded differently from the sufferingtive departed persons during attacks in
other parts of the world. Republic of Turkey con®s its determined struggle against terrorist
organizations without making a distinction betwebem. This determined attitude is what
Turkey expects from its allies and friendly couestiln order to specify more clearly, Turkey
expects that USA and European countries show thee samount of sensitivity towards
terrorist organizations such as FETO and PKK ag tlzetowards Daesh. Unfortunately, this
IS not what is happening today. Exhibition of imag®opagating the PKK which the EU
considers as a terrorist organization, in the EemopParliament and the fact that media

outlets connected to the PKK or making its propdgaare provided with opportunities, can
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be given as an obvious example of this situatidms Rttitude is highly political and also
hostile to Republic of Turkey and Turkish nation.

On the other hand, some international organizatiomslved in propagating and lobbying
activities of terrorist organizations directly ardirectly supported by some countries, have
published lists aimed at slandering Turkey befdre international community. It is not
certain according to which criteria these lists prepared. Most of the time, members of
terrorist organizations detained or taken undetoclysare referred to as press members or
media employees, trying to turn people against @wurkDespite the fact that active
participation in the coup attempt, being a membetenorist organizations, commission of
murder, injury or rape have no relation to the wofla journalist, those who committed those
acts and assert that they are journalists are deresl as detained journalists by some
international organizations and this can be inttgat either as pure ignorance or an attitude
highly political and hostile to Turkey.

Republic of Turkey experienced a coup attempt wvepently and is still subject to serious
terrorist attacks. In the last year, hundreds tzems were martyred because of terrorism.
Even under these circumstances, maximum efforteingofocused on the protection of
freedom of expression and democratic values. Contoathe listing of countries published
for political reasons by some international orgatians, Republic of Turkey is ahead of
many western countries in the protection of freedufnexpression. Unbanned contents of
numerous websites which reflect different politicaews in Turkey and hundreds of
television, radio channels, newspaper, journals @hdr publications are clear examples of

this situations.
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V.RESTRICTION ON THE INTERNET ACCESS

While there has still been a lack of specific l&gisn for the internet in the world and in
many democratic countries, in Turkey, with a viewensuring restriction of fundamental
rights and freedoms subject to legal supervisiorinia with the principle of legality, the
internet actors and their responsibilities are rntyedefined and the Notice and Takedown
procedureis formed under the Law no. 5651. Accardm not only in the Constitution but
European Convention on Human Rights and UN legisiathe first objective of the law is to
fight with illegal content of Internet in the ditgan of legitimate aims.

The law is also in line with the restrictions ofiee 22 of Constitution of the Republic of
Turkey, Article 19 paragraphs 3a and 3b of therh@onal Covenant on Civil and Political
Rights which came into force on 23 March 1976 aitdad by Turkey on 23 September 2003
and Article 10 paragraph 2 of the European Converdn Human Rights.

1.Blocking Measures Taken By Administrative Authorties

No one in the world advocates the freedom of irgeaxcept in legal rules. It is not thought
that anything that concerns society is out of leggulation and non-supervision. According
to the interests of the countries, the internet camject to limitation and blocking
measures.As a matter of fact, in many democratimicies, obstacles and restrictions can be
also made to internet for various reasons. Witheaftamework of the provisions of the law,
It is possible to see that in many democratic ceesimake restrictions to internet by courts
and administrative bodies such as ministries.

In this context, implementing a measure that isnded as a last resort and set aside when the
violating content is remedied, to block accesshi gaid content, or if it is not possible, to
block the entire broadcasting is not contrary ® tlmman rights or functions of a democratic
state, but on the contrary, is a requirement togetdhe fundamental rights as it is aimed in at
least ceasing the continuality of crimes in viewtltd fact the world of Internet offers a huge
opportunity of committing serious crimes and illegats which have traumatic effects
against the states’ own political, social and ecoiecstability. The provisions of the Law No
5651 on access blocking measures are based on piesgples and do not pose any
inconveniences in terms of freedom of expression.

2. The EU Practice Regarding Blockages and Restrions

In the documents published by the EU regarding esdntegulation, the emphasis of "self-
regulation” is striking. In this context, filterirgnd access blocking in democratic countries is

generally carried out under the scope wallinteerism” in cooperation with civil society,
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police and ISP, without self-regulating regulateomd clear regulation on the issue. But it is

also a fact that governments have forced the reptasves of the industry to make

"mandatory voluntary” cooperation on content regulation. Declarations government

representatives that other sanctions would be imghted if "volunteerism™ could not be

established, pushes the ISPs to implement the segesieasures as "mandatory voluntary”.

3. The Principles of Legality, Proportionality and Transparency in Turkey’s Practices

The principle of legality is protected in each adistrative sanctions applied. In the catalog

crimes of the law (sexual abuse of children et€YTA, penal judge of peace and the Public

Prosecutor's Office could give access blocking sless. However, ex-officio decisions on

child online protection can be given by ICTA in easf the content or hosting providers of

the web site is abroad.In domestic publicationsp#ixio decisions can be only given by the

crimes related sexual abuse of children, obsceamityprostitution.

Further, the amendment in the Law No. 5651 was matlethe Law no. 6639 dated March

27, 2015. With the amendments, based on one or me@®ons of protecting of national

security and public order, right to life and prdiec of life and property, protection of public

health, prevention of committing crime of the caaesess blockingand/or content removing

shall realized by judge or Authority upon order Rrime Ministery or relevant Ministries

where delay is prejudicial. The decision given bythority is also submitted for judge's

approval to provide legal supervision.

With the other amendments in the Law 5651 in 2@kd,principles of “limitation by law”,

and “proportionality” were pursued for fundamenights and freedoms. In this context, the

key features of amendments can be sorted as fallows

* The legal ground that provides the effective openatdf the notice and takes down system
Is enforced.

» The penalty of imprisonment is revoked, and theafigzs of restricting freedom are turned
into pecuniary penalties.

« The method of effectively and rapidly applicatioh grecautionary measures by civil
initiative is adopted by means of forming an Accéssvider Association (APA).

» The opportunity to give limited decisions, instezEdgiving the access blocking decision
for an indefinite period of time, with the amendmjes provided.

» The opportunity to eliminate the violations of pEral right and the right to privacy in

Internet environment, with restrained precautiona very short time, is provided.
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The Principle of Proportionality is Protected

Our implication about access blocking is based rapgrtionality principle. Access blocking
decisions apply to content, i.e. only sectionsant9(URL, etc.) of a website where breach is
occurred. However, banning access to content bgkbilg the URL addresses will not stop
the violation or in case of technical inadequa@&dJRL-based blocking, access blocking
decisions may apply to the whole website as aréessirt.

Access blocking decisions given in URL basis cooitdy be executed in internet sites in
“http” format. It is technically not possible todok access to content subject of violation in
internet sites in “https” format. Against this bgound, when the content is not removed by
the content or hosting provider in case of denfi@dazess decisions, the only option at hand in
order to block access to all relevant website. Fitigation is occurred as a last resort when
the related internet site does not cooperate.

Therefore, on the basis of the problem that aiisggactice, the relevant content and hosting
providers do not comply with the laws of the coyntihich is in conformity with the UN and
EU norms, and do not fulfill the obligations.Thutsyould not be a fair approach to expect
that Turkey will act solely on the basis of "modam” unilaterally on the solution of the
problem.

The Principle of Transparency is Protected

While '404' page error code is generated on ttae@laccess blocking web sites in many UN
member countries' applications, information acawgdo which decision and date that a web
site is blocked locates on the blocking site immierof 'transparency'. The information
whether a site is blocked or not as part of theiadtnative measure can also be avaliable via
eekg.btk.gov.tr address.In this way, contrary e pinactice in many countries, citizens are
allowed to use their appeal rights in Turkey.

4. The agenda Concerning the Social Media and tharhitations of Internet Band Width

With the Decree Decree No. 671 dated 15/8/201i§, addded to Article 60 of the Electronic
Communication Law No. 5809 that "in accordance witie or more of the reasons listed in
Article 22 of the Constitution, the Prime Minisidetermines the precautions to be taken and
notifies the Authority (ICTA). The President of th&uthority immediately notifies the
operators, the providers, the data centers andetated content and hosting providers of the
decision regarding the measures that the Primesilyjndeems necessary. The requirement of
this judgment shall be fulfilled immediately withiwo hours from the moment of notification

of the decision. This decision is submitted to plemal judge of peace for approval within
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twenty-four hours. The judge declares his decisigthin forty-eight hours, otherwise the
decision will automatically withdrawn.”

It is stated in the Article 22 of Constitution thdveryone has the right to freedom of
communication. Secrecy of communication is fundamalenUnless there exists a decision
duly passed by a judge on one or several of thamgi® of national security, public order,
prevention of crime commitment, protection of pabiealth and public morals, or protection
of the rights and freedoms of others, or unlessetlexists a written order of an agency
authorised by law in cases where delay is prejatjiagain on the above-mentioned grounds,
communication shall not be impeded nor its secrbeyviolated. The decision of the
authorised agency  shall be submitted for the agbrov of  the
judge having jurisdiction within 24 hours. The gadshall announce his decision within 48

hours from the time of seizure; otherwise, seialna@l automatically be lifted.”

The Example of France Regarding the Restrictions

Regarding the Extension of the State of Emergemcyl® November 2015 in France, it is
added to article 4 paragraph 31 of legislation nemath 3237 that "The Ministry of the

Interior may take all necessary measures throublpuddlic communication media on the
Internet due to activities aimed at terrorist atgg". According to this, while the measures in
France continue to be implemented without beingrstied to the judge's approval, in our
country, the measures taken are presented todge'giapproval within 24 hours.

The Statistical Data on Decisions Blocking the Int@et Access in Turkey

However, Most of blocked web sites (%99,5) giverohy Authority as an ex-officio decision

are about child sexually abuse, extreme pornogrgmogtitution and gambling.
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VI.FREEDOM OF EXPRESSION IN TURKEY

Article 13 of the Constitution sets forth that famdental rights and freedoms may be
restricted only by law and in conformity with theasons mentioned in the relevant articles of
the Constitution without infringing upon their esse. These restrictions shall not be contrary
to the letter and spirit of the Constitution and tkquirements of the democratic order of the
society and the secular republic and the principieproportionality; Article 26 of the
Constitution with the title ‘freedom of expressamd dissemination of thought' prescribes that
everyone has the right to express and disseminsfteeh thoughts and opinions by speech, in
writing or in pictures or through other media, wmdually or collectively. However, the
exercise of these freedoms may be restrictedherpurposes of national security, public
order, public safety, safeguarding the basic charatics of the Republic and the indivisible
integrity of the State with its territory and natjopreventing crime, punishing offenders,
withholding information duly classified as a stagcret, protecting the reputation or rights
and private and family life of others, or protegtiprofessional secrets as prescribed by law,
or ensuring the proper functioning of the judiciafyticle 28 of the Constitution regulating
the rules with respect to the freedom of mediaest#ihat the press is free, and shall not be
censored. The State shall take the necessary mesasguensure freedom of the press and
information. In the limitation of freedom of thegss, the provisions of articles 26 and 27 of
the Constitution shall apply.

It is observed that Articles 25 and 26 in the selcohapter of the Constitution mentioning
freedom of expression, fundamental rights and tveedare similar to the regulating system
of European Convention on Human Rights.

-In reference to the State of emergency regime;

With the declaration of state of emergency, thedpen State of Emergency Law No. 2935
enters into force and measures provided in Artidleunder the heading "Measures to be
taken during violent activities" and through thderence made in Article 11, Article 9
becomes applicable. Declaration of a state of eemengis sufficient for the entry into force
of these articles, issue of another Law or a Deti®e is not required in this respect. The
Decree Laws which will be issued under the statenoérgency, is enacted and put into effect
pursuant to Article 121 of the Constitution, whéere is need for measures or decisions
apart from those provided in Law No. 2935. The Bedraws issued under the regime of the
state of emergency bring restrictions on any aeé&ead to individual rights and freedoms,
within the framework of Articles 16f the Constitution of the Republic of Turkey arn t
European Convention on Human Rights.
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As is known, Article 15 of the European ConventmmHuman Rights grants the contracting
parties the power to take measures derogating ftembligations to implement the state of
emergency and from the guarantees stipulated utitker Convention with respect to
fundamental rights and freedoms, in case of pubfiergency threatening the life of the
nation. In line with Article 15 of the ConventioArticle 15 of the Constitution also provides
that measures derogating from the guarantees offuantal rights and freedoms embodied
in the Constitution, apart from some exceptionatesl to the state of emergency, may be
taken within the limited scope of state of emergeged in proportion to the purpose.

In accordance with Article 15 of the Constitution, provision which is contrary to the right
to life, the prohibition of torture and ill-treatmi the prohibition of accusation and
compulsion due to freedoms of religion, conscieacd expression, the principle of legality
of offenses and punishments, the prohibition ofesta and the presumption of innocence are
not stipulated in the decree laws to be issued uthdestate of emergency. Limitations may
be imposed on individual rights and freedoms exéapthese by means of the laws enacted
or decree laws issued during the state of emergandyit is observed that these limitations
comply with the principle of “proportionality”.

Moreover, in accordance with Article 1 of the Dexteaw No. 685 which entered into force
upon its publication on the Official Gazette dag&3d1.2017 numbered 29957, under the state
of emergency declared within the scope of Arti@@ df the Constitution and approved upon
the decision of the Grand National Assembly of Byrklated 21/7/2016 numbered 1116, a
Commission to Review the Actions Taken under thep8oof State of Emergency has been
established to evaluate and conclude the applitatlodged against the actions directly
prescribed in the provisions of the decree law#haut another administrative action, on the
ground that they are members of, affiliated andneoted with or related to terrorist
organizations or an entity, structure or group Whize deemed by the National Security
Council to act against the national security of $tate. This commission is also authorised to
examine and evaluate the applications regadingchbsure of private radio and television
corporations, newspapers and magazines, news agempeciblishing houses and distribution
channels. Furthermore, it is possible to take lag#bns in administrative justice against the
decisions of this commission.

As is seen, an effective domestic remedy is ensiarethe actions taken through decree laws
within the context of fight against terrorism undee state of emergency.

- With regard to the requlations in the criminalifation;
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Freedom of press is enshrined in the Constitutimeh the cases where this freedom will be
restricted is regulated in detail in the Constdntas well. Criminal sanctions are envisaged in
the Code No. 5237 with respect to illegal preventid the publication and broadcast of any
kind of media organs. Furthermore, it is clearlgypded in Article 218 of the Code No. 5237
that the statements of opinion which do not exabedlimit of information and which are
made with the aim of criticism do not constituterame while Article 301 of the same Code
stipulates that the statements of opinion made thiéhaim of criticism do not constitute a
crime.

Under the Law No. 5187 regulating the freedom ekprand the exercise of this freedom, it is
provided that the press is free; the exercise eédom of press can only be limited in
compliance with the requirements of a democrataesp and with the purpose of protecting
the reputation and rights of others, public healld decency, national security, public order,
public security and territorial integrity; prevemgi the disclosure of State secrets or the
commission of a crime; ensuring authority and intiphty of the judiciary; the owner of
periodicals, the director in charge and the auttasmot be forced to disclose any kind of
news sources including information and documendstartestify on this matter.

The permission which was required to investigateé prosecute the offense of "degrading
Turkish Nation, State of Turkish Republic, the Organd Institutions of the State" under
Article 301 of the Turkish Penal Code No. 5237 wahémtered into force on 1 June 2005 was
removed. However, due to the increasing numberask cfiles opened according to the
mentioned provision of law, the investigation ofetloffenses within the scope of the
mentioned article was subject to the permissioth@fMinister of Justice. Therefore, it is seen
that the number of investigation permits grantedhgyMinister of Justice within the scope of
Article 301 decreased considerably.

One of the main reasons for this is that "regardiegdom of expression, including freedom
of press and pluralism of the media, Article 301thad Turkish Criminal Code is no longer
used systematically to restrict freedom of expaessias pointed out by the European
Commission in Turkey 2009 Progress Report dated012009. The decisions of the
European Court of Human Rights related to freedbmxpression are closely followed and
taken into account during the examination of thesfand references are also made to these
decisions in our justifications.

As another reason, it has been considered thaicl&B01 of the Penal Code of Turkey is

eventually directly linked to the restriction ofreedom™ as indicated in the preamble to the
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Act No. 5759 to amend Article 301 and an approablcivreserves the largest room for the
freedom of opinion and of expression has been adopt

Likewise, while adopting this approach, having rege the statements indicating that "the
investigation of the offense provided in the aetitd subject to the request of the Minister of
Justice due to political interests of the countng dhis power granted to the Minister of
Justice is the exercise of a discretionary powetHe interests of the State and society rather
than a judicial assessment"”, as prescribed inutédigation of the decision on the rejection of
the application dated 07/05/2009 numbered 2009/8distry no. 2009/25) lodged to the
Constitutional Court on the allegation that therfowparagraph of Article 301 is contrary to
the Constitution, this discretionary power is ex@¥d in favor of the freedom of opinion and
expression.

In addition, a part of the amendments introducedhieyLaw No. 6459 to amend Some Laws
within the Context of Human Rights and Freedom gpréssion which entered into force
upon its publication in the Official Gazette da&&i4/2013 is as follows:

The elements of the offense of "printing and putitig leaflets and declarations of terrorist
organizations” in the second paragraph of Articlef6Anti-Terrorism Law No. 3713 have
been regulated anew; printing and publishing tladldes and declarations which legitimize
the methods including force, violence and threapraise or incite these methods instead of
every leaflet and declaration have been acceptednasffense. With this regulation, the
elements of the offense have been further conegttand it has been aimed at harmonizing
with the ECHR standards within the scope of freeddmexpression.

The elements of the offense of "making propagaridaterrorist organization” in the second
paragraph of Article 7 of the Law No. 3713 haverbesgulated anew; making propaganda of
terrorist organizations which will legitimize theethods including force, violence and threat
or praise or incite these methods has been accaptad offense. Also, it has been prohibited
that those who commit certain crimes as not beingmemnber of a terrorist organisation
(publishing leaflets and declarations, making pggpalas, participating in illegal meetings
and demonstration marches) on behalf of the orgéiniz cannot be punished under Article
220/6 of the Penal Code of Turkey.

With the amendment of Article 215 of the Code NB3B, it has been set as a condition that
an explicit and imminent danger to public orderdbooccur for the commission of the
criminal offense of "praising an offence and offerid

The elements of the offense of "making propagand#he organization" have been regulated

anew; the elements of the mentioned offense hage laéd down anew with the amendment
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to the eigth paragraph of Article 220 of the Code N237, in line with the regulation in
Article 7 of the Antiterrorism Law and the actiomgich will constitute the offense of
propaganda have been further concretized and haetwith the ECHR standards. Besides,
it has been provided that this paragraph will cmbyply to armed organizations in the clause
added to the sixth paragraph of the same article.

The elements of the offense of "discouraging pefole performing military service" have
been regulated anew; it has been envisaged thse thbbo encourage or uses repetition which
would cause the persons to desert or have thet effeiscouraging people from performing
military service will be punished and the elemeatfsthe mentioned offense have been
concretized with the amendment to Article 318 @&f @ode No. 5237.

It is understood that the regulations in Articlé62299, 301 and 314 of the Penal Code of
Turkey and the provisions of the Law No. 5651 compith the standards of the European
Court of Human Rights as to substance; the merdi@nieninal proivisions do not pose any
obstacle to the freedom of expression; similar l@gns are also seen in many European
states; certain drawbacks result from the practtger than these regulations.

- With regard to the journalists against whom iriggions and prosecutions are carried out;

The Republic of Turkey is a democratic state of lahich is the founding member of the
Council of Europe and adopts human rights, the ailéaw and democracy as its basic
references. Freedom of press is also enshrinedtidé\28 of the Constitution and cannot be
censored. In accordance with Article 90 of the @itutson, international agreements relevant
to fundamental rights and freedoms are set asife®kvhere these agreements contradict the
national legislation.

Within this context, it should be primarily indieat that no person has been taken into
custody or detained solely for conducting jourrtdiactivities in our country. The journalists
who are currently kept in penal execution instdns are convicts or detainees within the
scope of the administrative investigations or peaiegs held by the public prosecutors for
the actions with which they are charged and whiohsttute a crime in the criminal
legislation (murder, forgery, membership of a testoorganization such as FETO/PDY,
PKK, DAESH, DHKP-C, attempts against the constitnél order etc.).

- With regard to the notification of the imputednoes to those who are in penal execution

institutions;
In accordance with the provisions of the Code am@ral Procedure, suspects are informed
in detail of the nature and reason of the accusstigainst them both during the arrest

moment and the statement-taking before the lawreafoent officials and public prosecutor
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and when they are referred for detention and quasti by the court. Thus, no person has
been uninformed of the accusations against themereih custody or in prisons.

Therefore, the suspects are informed of the impatshses during the judicial investigations
in compliance with the provisions of the internaibagreements on human rights and in line

with the aforementioned provisions of the legislati

The Issue of Detained Journalists
e There are no convicted or detained journalistshim penitentiaries within the scope of

Freedom of Press guaranteed by the Constitution.

e 40 names alleged to be detained journalists ar@ehgons who have been sentenced for
many offences, mainly terror crimes, whose appbakps have been completed and whose
sentences are finalized.

e« 3 names are the persons who have been sentencextddycourts and whose appeal
process have been continuing.

Examples of Crimes Committed by Detainees and Comsted Persons Alleging that they

are Journalists:

e A Convicted for Bringing Bomb Mechanism from Norttad with the Code Name
Siyabend, Obtaining Bomb Equipment.

e B.A. Convicted for Raking Police Vehicle with Gunfire ©8.12.1992, Participating in
Armed Attack in Hani District on 09.11.1992, Marhg 2 Policemen and Injuring 3
Policemen on 12.12.1992, Martyring 1 Soldier arjdring 4 Soldiers as a result of Raking
1 Military Vehicle with Gunfire on 31.12.1992.

e C.D. Convicted for Possession of Explosive Substantlegal Participation in a
Demonstration with a group of 300 People on 03@PR12 Organizing the lllegal
Demonstration for the Birthday of Abdullan Ocalathe Leader of PKK terrorist
organization in 2009.

e M.D. Detained for Preparing, Transporting and PlacimgnB Mechanism in Diyarbakir
and Producing Explosive substance.

e« D.H. Detained for taking actions within the scope o€ tActions of the Terrorist
Organization on Different Dates; The following ha&xeen seized concerning the Detainee:
Interviews, Tape Records, Image Records found withe scope of the actions of the
Terrorist Organization in the Cell House he stayedakarya Province, and so many

Posters, Pictures and similar Documents Affiliabgth the Armed Terrorist Organization
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in the Association Operating lllegally and Deteredrnio be the Meeting Place within the
scope of Terrorist organization actions.

N.Y. Convicted for being a Member of the Organizatibrotigh Conducting Groups to
Make lllegal Actions by masking his face with sPua kind of scarf) in Nevruz
Celebrations of PKK, armed terrorist organizatian 21.03.2010, fighting against
Security Forces with stones and rods irgllmayazit on 22.10.2008.

O.D. Convicted for Bomb Attack to MUBD Building on 30.07.2011.

S.0. Convicted for being a Member of the Armed Terto@sganization, having had 3
Handmade Pressure and Cluster Bomb in the Searde MaDiyarbakir on 09.05.2014,
damaging Public Property.

E.S. Convicted for Bomb Attack to the Coffee House iraltddpe on 28.05.1999, and
Bomb Attack to Sinop Culture and Civic Group on(@81999.

H.D. Convicted for Bomb Attack in Kadikéy on 31.07.20Gdnd Armed Seizure of
Topcular Branch of Akbank in Eylp on 24.01.2003.

H.K. Convicted for Martyring 2 Privates as a result of Armed Attackaiagt 3
Gendarmerie Privates in Esenyurt on 09.12.1995, ingakhe MHP's Election
Communication Bureau with Gunfire in Haramidere 2th12.1995, Bomb and Armed
Attack to Police Vehicle and a Workplace in Avciter 30.11.1998.

Other Subjects Related to Freedom of Expression

a) The crucial impetus for the developments in fieédd of freedom of press and
information and human rights within approximatehetlast 20 years, has been the
membership process of the European Union (EU) la@ddformist governments that came
to power in 2002. As a consequence of the AccesBamnership Document which is
considered as some kind of roadmap for the EU mesthés and includes the measures
which need to be taken for membership, initiatihase been taken in our country for a
series of reform works called "EU Harmonization L&ackages" and comprehensive
changes including freedom of press and informatiane been introduced with these
packages under the title of "Political Criteria"daefforts have been focused on the
harmonization of the national legislation with B8g acquis.

With the amendments made to tReess Lawon 9 April 2002, the extent of the press
offenses was limited; the duration of closing theesg organ for its publications

constituting an offense was changed from "3 daystonth” to "1-15 days".
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Furthermore, the sentence of imprisonment set authiose who were responsible were
reduced from “1-6 months” to “1-3 months”.

Upon the annulment of Article 31 and additionalciet3 of thePress Lawon 9 August
2002, all the sentences of imprisonment were liftadthe offenses committed through
press, thusreedoms of expression and presse expanded.

With the amendment to Article 15 of tHeress Lawon 11 January 2003, provisions
ensuring that the owner of periodicals, the direatocharge and the autheannot be
forced to disclose any kind of news souraed that they are protected by this means were
introduced.

In 2004,a new Press Law No. 5187 was enacted based on scieome adopting that
freedom of press is a fundamental right for indidts and masses to the same extent as
being a freedom for those who exercise it; the ficas which caused the closure of
publishing houses and the confiscation of printggglipment were lifted.

Prospective penalties of suspension of publicatvere liftedwithin the scope of freedom
of expression and freedom of media, with the Lawctvhis publicly known as the Third
Judicial Reform Package and which entered intoefore 5 July 2012.

The limitations on the right of publication and edtion in different languages and
dialectsthat Turkish citizens traditionally use in dailfeliwere lifted on 9 August 2002.
The legal barriers put in the way of TRT and prevdelevisions in broadcasting in
different languages and dialects apart from Turkigre lifted on 9 July 2003.

A channel of TRT state television, TRT 6 startdaté@adcast a full time service in Kurdish
as of 1 January 2009.

A common project of Justice Academy of Turkey ahd Council of Europe of the
European Union, which is "Strengthening the Capaoit the Turkish Judiciary on
Freedom of Expression" was officially launched ai12/2014 and the project is still
ongoing. The jurisprudences of the European ColirHuman Rights were examined
within the scope of the project and a curriculuns\weepared by benefitting from the case-
laws of the Constitutional Court, the Court of Gdgm and the Council of State including
assessments in this regard. After the activitiestrainers, the training works were
completed by these trainers on regional basis.

Within the scope of the project titled "Improviniget Efficiency of the Turkish Criminal
Justice System" which was carried out in coordarativith the Directorate General for

Criminal Affairs and closed on 10/12/2014, freedafn expression was addressed in
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particular in the training modules especially rethto fight against terrorism and cyber
crimes within the framework of training materialeepared for the Justice Academy of
Turkey.

b) The methodological errors regarding Turkey i@ tbports of the organizations such as
RSF, Freedom House:

The survey questionssed by Freedom House to obtain the data to be inseslevant
indexeswere again answered by its own team (representtimethe countries)This
disrupts the reliabilityof the mentioned index.

The standard survey questionmepared by RSF are answered by tie¢work of 150
reporters working in this organizatioand 18 nongovernmental organizations functioning
in the field of freedom of expression and jourrtalig his situation brings into questitme
reliability of the research method of the organiaat

Moreover, assessments are mageneglecting the economic magnitude of the coesmtri
For examplethe countries such as Turkey where a huge amoud&ibf newspapers are
published and countries where only a few daily mapsrs are published are put in the
same equationThis leads the countries, where a few newspapergublished, to figure at
a higher level than the countries such as Turketherist since no violation is withessed
in terms of freedom of press.

The publications are not intervened at source e hvith non-transparent agreements
signed between certain media outlets and some mesir@nd international organizations,
which is not again taken into consideration whilegaring the lists.

c) Effects of the measures taken within the scdpstate of emergency on freedom of
press and expression in Turkey

Considering the Decree Laws issued during the StaEemergency, it will be seen that no
regulation has been introduced to directly intersemith the media zone and to regulate
this zone

The allegedly existing pressuoencerns the media organs closed feleasing newsn
connection with terrorist organizations and serviag an instrument of the propagandas
of these organizations. It is the questiomaftional security and public ordewithin this
context.

Indeed,the paragraph 19/3 of the United Nations Internatib Covenant on Civil and

Political Rights states that “Freedom of press and freedom mayubged to certain
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restrictions if it is necessary for the protectadmational security, public order or of public
health and morals."

d) Reasons for the closure of FETO-linked mediaansgfollowing the coup attempt of
July 15:

e Within this framework, any propaganda supportingotést organisations and any activity
shown in disguise of journalism have bdawfully stoppedonly on the basis of true and
concrete evidencand in accordance with the rule of law. The mem practice is
addressed within the scope of fight against orgdiuns targeting the state presence in
each country of the world and is seen as a reatoaal legitimate activity of the state.

e Fetullahist Terrorist Organization (FETOWas called"parallel state structure"and
“illegal organisation carrying out ostensibly legalctivities" for the first time in the
national security instruments &6 February 2015following the press release on the
meeting of the National Security Council and thgamization was described as element
officially threatening the internal and externatseity of the country.

e Within this framework, the media outlets affiliatasth FETO terrorist organization were
alsolawfully closedsince the coup attempt of July 15 constituted salidencedepending
on the limited authority granted to the governmasita result of the state of emergency
declared after the coup attempt on 15 July whemtéstioned organization showed most
concretely and brutally that it aimed at destroyitige constitutional order, free
environment and democracy of our country. Therefthese closures should not be
evaluated under the title of freedom of press axgltession but agnsuring the state
presence after the direct connections with a testoorganization and fighting terrorist
organisations’

e) Press card activities in Turkey:

e Press card is provided laycommission formed by the presidents and dep@sigents of
unions and associationgpresenting journalismournalists and academicianas in the
examples in Europ@-rance, Italy, the UK etc.).

» Directorate General of Press and Information of th#ice of the Prime Ministecarries
out the secretariat affairs of this commissidrherefore, contrary to what is knowin,is
not the state but the aforementioned Press Cardrliesion formed by journalistsho

decides whether the press members will carry ssppasl.
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e The Commissiondecides whethetthe press memberwiill obtain a press card by
evaluating their professional background, works doydexamining whether they receive
insurance premium.

e As 0f20 January 201713819 press members have press cardsir country.

e The conveniences provided to journalists includevise-stamped passports which
facilitates the visa process in their assignmeitoad; theright of early retirement
granted thanks to the increase in the de fact@@eri service in accordance with the Law
No. 5510;the right to obtain a gun licens®r their securitythe right to benefit from
innercity transport for free and intercity transparith reduced faresyisiting museums,
galeries, exhibitions, stadiums etc. for free aadipipating in the official ceremonies at a
position which will help them perfom their dutylwmore ease.

30



VIl. MEASURES TAKEN IN RELATION TO FREEDOM OF MEDIA IN T HE
DECREE LAWS ISSUED UNDER THE STATE OF EMERGENCY

Under the state of emergency, 19 Decree Laws havarseen published and the first five
decree laws have been deliberated and enactee iRlémary of the National Assembly. The
enactment process is ongoing for the rest of tldeseee laws. The articles concerning the
freedom of expression in the decree laws which tevéar been issued are shown in the
following table.

1-Decree Law no. KHK/668

Published in the Official Gazette no. 29783, d&@dlune 2016

Enacted as a law by Law numbered 6755 publishélderOfficial Gazette no. 29898

Measures taken

Article 2 — (1) Those which belong to, connect to, or conteith the Fetullahist Terrorist
Organization (FETO/PDY), established posing a thi@éhe national security:

a)Military personnel listed in Annex (1) have bedischarged from the Turkish Armed
Forces. Additional procedures shall be carried ioutrespect of them pursuant to the
provisions of special laws.

b)Private radio and television organizations listednnex (2) have been closed down.
c)Newspapers and periodicals listed in Annex (3) pablication and distribution channels
have been closed down.

(2) Regardless of a criminal conviction ruled, thditary personnel discharged from the
Turkish Armed Forces pursuant to subparagraphf(paagraph 1 shall be deprived of their
military ranks and public official status and sugbrsons shall not be readmitted to the
Turkish Armed Forces; they shall not be employedeoagain in public service, assigned
directly or indirectly; their membership to all ki;m of boards of trustees, boards,
commissions, boards of directors, supervisory k®add liquidation boards shall cease.
Firearm and pilot’s licenses held by them shaltaecelled and these persons shall be evicted
within fifteen days, from the public or foundatiomned houses in which they reside. These
persons shall not be a founder, co-founder or pewdoof private security companies. The
Ministry of National Defense shall immediately rigtithe relevant passport authority as
regards these persons. Upon such notificationydlerant passport authorities shall cancel

their passports.
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(3) Movable property as well as all kinds of assedseivables, rights and all documents and
papers that belong to the newspapers, periodipalslishing houses and private radio and
television organizations closed down shall be dettadnave been transferred to the Treasury
without cost, and all real estate that belong tanthshall be registered ex officio, free and
clear of any restrictions and encumbrances onrntimavables, in the name of the Treasury in
the land registry. Under no circumstances shall dayn or demand related to all kinds of
debts of these be made against the Treasury. Thestii of Finance shall carry out all
procedures relating to transfer by receiving nemgssassistance from all institutions
concerned.

(4) Private radio and television organizations, sapers and periodicals, publication and
distribution channels that have been found to beember of structure/entities, organizations
or groups, or terrorist organizations, which arenid established to pose a threat to the
national security, or whose connection or contaith them have been found to exist and
which are not listed in Annexes (2) and (3), siha&llclosed down upon the proposal of the
commission to be established by the minister inréhevant ministries and with the approval
of the Minister. The provisions of paragraph thgeall also apply to institutions and
organizations closed down under this paragraph.

2- Decree Law no. KHK/670

Published in the Official Gazette no. 29804, dat@d\ugust 2016

Measures related to transfer procedures

ARTICLE 5- (1) As regards all kinds of movable and immovablepprties, assets,
receivables and rights as well as documents anmerdefassets taken over) of institutions,
organizations, private radio and television stajomewspapers, magazines, publishers and
distribution channels that are closed pursuanh&Recree-Laws put into effect under the
state of emergency declared throughout the coumtipe Decree of the Council of Ministers
(dated 20 July 2016, no. 2016/9064) and that amsterred to the General Directorate for
Foundations or the Treasury; the General Direatdi@t Foundations, in so far as foundations
are concerned, and the Ministry of Finance, inascak others concerned, shall be authorized
to determine all kinds of procedures, to deterntime scope, to administrate, to pursue
lawsuits and start executive proceedings as wdlb aarry out all other procedures related to
all kinds of receivables, bonds, cheques and othkrable papers, including advance, to
determine obligations and liabilities that are tedato the assets taken over and are
certificated through ledgers, registers or docusémt substantiate the conviction and to pay

these obligations and liabilities within a reasdeaberiod by making use of these assets,
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providing that it does not exceed the value ofaksets taken over, that it does not impose a
financial burden, that it does not result from tveaht and that it concerns real commodity and
service relationship with persons who does not hmlenging to, connection or contact with
the Fetullahist Terrorist Organization (FETO/PDY,terminate or make payment of goods
and service costs that have been undertaken amdrgeed but have not been provided by the
closed institutions and organizations, to renowualkecting claims and receivables as well as
undertakings and guarantees that are establishedcatiectible or as providing no benefit in
collecting and pursuing, to carry out all kindspeface-related procedures, to reimpose and
recover restrictions, which were imposed due tagalibns resulting from credit or real
commodity and service relationship related to thgets taken over and were lifted before,
under the same conditions as they were lifted deioto ensure that credits or obligations are
paid, to take into account pledges of securitiesgdtermine and remove the limits of the
restrictions imposed on the assets taken overedald on the annulment and continuation of
agreements including leasing, to take all kindsnetessary measures for management,
assessment and disposition of assets taken oveartsfer, if required, assets taken over to
public institutions and organizations, which aremed appropriate, for their liquidations or
sales, to return assets that are found not tomM#hin the scope of transfer, to determine the
scope of assets to be taken over if closed institstbelong to real persons, to eliminate
hesitations, to provide guidance on the applicatiorestablish procedures and principles for
the conduct of all these actions.

(2) Cash and other liquid assets from the assd&sntaver under this Article shall be
monitored in trust accounts, and other assets 8eathonitored in memorandum accounts.
The amount corresponding to the disposed assetsatbamonitored in the memorandum
accounts shall be transferred into the trust adsoudbligations decided to be paid shall be
paid from these trust accounts, and the remainaignice shall be recorded as revenue to the
budget.

(3) The activities of the companies, which are esded with the closed down institutions,
organizations, private radio and television stajomewspapers, magazines, publishers and
distribution channels, shall be terminated andrtiwide registries shall be cancelleg
officio. Their assets other than the ones that have l&en bver, shall be regarded as having
been transferred to the Treasury without chargee hstees, who have been previously
appointed to such companies, can be assigned wddiopn officers or liquidation officers
can be appointed to the companies in question. Nlhmstry of Finance shall have the

authority to establish the procedures and ruleardigg the application of this Paragraph and
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to apply them also in respect of the assets takenio this manner in Paragraph 1.

(4) Those who have a claim with respect to thegaltlons and liabilities which can be
subjected to determination within the scope of §ash 1 shall apply to the relevant
administration with the ledgers, registers and dusnis that substantiate the conviction
within the sixty days prescription period runnirrgri the date of entry of this Article into
force. With respect to the closure procedures, wbiall be carried out subsequent to the date
of entry of this Article into force, the sixty dayeriod shall start running from the date of
closure.

(5) In the payment of obligations the following erdgshall be taken as a basis; tax obligations
arising from the real asset itself, pledged reddas employees’ social security
contributions, obligations such as taxes, dutibayges, surcharges and interests required to
be paid to public administrations, obligations t#sg from energy, communication and water
use, obligations not exceeding five hundred Turkisks regardless of their type and the
others.

(6) Education institutions built on the immovabl®perties that belonged to the foundations
closed pursuant to the provisions of the Decree-baw667 and whose possessions were
transferred to the General Directorate for Foumaati can be allocated to the public
institutions and organizations without charge amdhe legal persons subject to the private
law in return for the payment of their values.

(7) Public institutions and organizations, real aledjal persons and unincorporated
organizations are obliged to provide informatiord alocuments to be requested under this
Article within fifteen days. In this respect, thosequested to provide information and
documents cannot be relieved of this obligationtl@basis of the written provisions in the
special laws.

3- Decree Law no. KHK/671

Published in the Official Gazette no. 29804, dat@d\ugust 2016

Enacted as a law by Law numbered 6755 publishélderOfficial Gazette no. 29898

ARTICLE 25- The following paragraphs have been added to Ari€leof the Electronic

Communications Law no. 5809 dated 5/11/2008 afterdight paragraph and the ensuing
paragraph has been accordingly continued.

"(9) Depending on one or more grounds enumeratedirticle 22 of the Constitution, the
Prime Ministry shall determine the measures todken and notify the Authority for their
implementation, in cases of exigent circumstancHse Head of the Authority shall

immediately notify the operators, access providdasa centres and the relevant content and
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hosting providers of the Prime Ministry's decisrefating to the measures deemed necessary.
This decision shall be immediately fulfilled withiwo hours at the latest as of the notification
of the decision. This decision shall be submittathiw 24 hours to magistrate judge for
approval. The Judge shall declare his/her decisighin forty-eight hours, otherwise the
decision shall be automatically revoked.

(10) The Authority shall take all kinds of measuoedave them taken in order to protect the
public institutions and organizations as well as tfatural and legal persons against cyber
attacks and to ensure deterrence against thes&stta

(11) The Authority may obtain and make use of infation, documentation, data, and records
from the relevant authorities within the scope tf tasks; it may benefit from archives,
electronic data processing centres and the commtimricinfrastructure and may contact with
them and may take other necessary measures oth@wetaken in this regard. The Authority
shall collaborate with the ministries, institutioasd organizations in performing the tasks
specified in this paragraph. In this regard, alhds of information and documentation
requested from the Authority, shall be fulfilled biye relevant ministries, institutions and
organizations without delay.The procedures andcjpies as well as other issues with regard
to the requests for information and documentati@denin accordance with this paragraph
and fulfilling these requests shall be determingdthie Prime Ministry.

(12) The natural persons and private legal entisieall not avoid fulfilling the requests
relating to the Authority's tasks in this Articley justifying the provisions of the legislation to
which they are subject. The sanction in the segardgraph of this Article shall be imposed
to those, who do not fulfil their obligations refag to the Authority's tasks except for the
business administrators."

4- Decree Law no. KHK/675

Published in the Official Gazette no. 29872, d&28dDctober 2016

Broadcasting organizations

ARTICLE 5- (1) News agencies, newspapers and magazines stated annexed list (7)
which are affiliated with, related to or in conneat with the terrorist organizations or the
structure, formation or groups decided to be inrafpen against the national security of the
State by the National Security Council have beased. Provisions of third paragraph of
Article 2 of the Decree Law No. 668 shall also dplsuch agencies and institutions.

(2) Of the private radio and televisions closedspant to the Decree Law No. 668, those
listed in the annexed list (8) have been removenhfthe relevant lists of the annexed list (2)

and (3) of the mentioned Decree Law. First anddtp@ragraphs of Article 2 of the Decree
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law No. 668 shall be deemed to have revoked togetita all effects and consequences in
respect of these institutions and organizationsmfrthe date of the publication of the
mentioned Decree Law.

Responsibility of Trustees and Administrators Apponted

ARTICLE 11- (1) No personal liability may be imposed on thastees appointed to
agencies, institutions, private radio and televisimewspapers, magazines, publishing houses
as well as distribution channels and companiesediaiie to the fact that they are affiliated
with, related to or in connection with the terrbisganizations or the structure, formation or
groups decided to be in operation against the malisecurity of the State by the National
Security Council as well as administrators and itdgtion officers assigned by relevant
agencies pursuant to legislation, concerning pulgiots, born or to be born, of the agencies,
institutions, private radio and televisions, newsga, magazines, publishing houses,
distribution channels and companies they are apgmior assigned to as well unpaid debts to
Social Security Agency and unpaid debts of all kirnd worker's claims and debts arising
from other legislation. Furthermore, the provisiaidArticle 35 and Repeated Article 35 of
the Collection Procedure of Public Receivables 683 dated 21/7/1963 and Article10 of
Tax Procedure Law No. 213 dated 4/1/1961 shalbppty to such persons.

Case and follow-up Procedure

ARTICLE 16 - (1) Concerning the cases filed before 17/8/20X6resg agencies, institutions,
private radio and televisions, newspapers, magszipablishing houses and distribution
channels which have been closed in accordancethatiiDecree Laws No. 2016/9064 dated
20/7/2016 issued by the Council of Ministers withive scope of the state of emergency
declared throughout the country, and their reas@eror legal entity owners as well as the
cases where hostility is directed against the Tngaand Directorate General of Foundations
within this context, courts shall decide on rej@ctdue to absence of cause of action pursuant
to Article 5 of the Decree Law on Taking some Measuwithin the scope of State of
Emergency No. 670 dated 15/8/2016. These decisimng$inal and rendered on file without
waiting for the day of trial and the plaintiff istified ex officio. The court expenses of the
parties are left on themselves.

(2) Concerning the execution and bankruptcy follgye initiated before 17/8/2016 against
agencies, institutions, private radio and televisimewspapers, magazines, publishing houses
and distribution channels which have been closedcrordance with the decree laws No.
2016/9064 dated 20/7/2016 issued by the Counddiofsters within the scope of the state of

emergency declared throughout the country, and tleal person or legal entity owners as
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well as the follow-ups where hostility is directagainst the Treasury and Directorate General
of Foundations within this context, enforcementaef$ shall decide on dismissal pursuant to
Article 5 of the Decree Law No. 670. These decisiare final and rendered on file and the
follow-up claimant is notified ex officio. The falw-up expenses of the parties are left on
themselves.

(3) Concerning cases filed on and after 17/8/2Qj&rst agencies, institutions, private radio
and televisions, newspapers, magazines, publigminges and distribution channels which
have been closed in accordance with the decree Nw2016/9064 dated 20/7/2016 issued
by the Council of Ministers within the scope of thiate of emergency declared throughout
the country, and their real person or legal entiyners as well as the cases against the
Treasury and Directorate General of Foundations cesure or direct cancellation as well as
enforcement and bankruptcy follow-ups, rejectiomlismissal of case shall be decided due to
absence of cause of action pursuant to Article thefDecree Law on No. 670.

(4) In the decisions rendered under the first aawbsd paragraphs, it shall be stated that the
plaintiff or the claimant may apply within thirtyagis of period of prescription from the date
of notification in accordance with the procedurea in Article 5 of the Decree of Law No.
670. Administrative case may be filed against teeislon rendered by the administrative
authority upon administrative application. The adistrative decision of the administrative
authority is final and the dispute shall in no vimeymade subject of the ordinary jurisdiction.
5- Decree Law no. KHK/677

Published in the Official Gazette no. 29896, d&2dNovember 2016

Institutions and organizations which have been clesl and excluded:

ARTICLE 3 —(1)

a) The associations listed in Annex (6)

b) Media organs listed in Annex (7)

which have membership to, affiliation or connectiath the terrorist organizations or
structures, formations or groups determined byNla#onal Security Council to carry out
activities against the national security have beesed.

(2) Movable properties and all kinds of assetsanaand rights, documents and instruments
belonging to the associations and media organgdlasthin the scope of the first paragraph
shall be deemed to be transferred to the Treasesy df charge. Immovable properties of
these institutions and organizations shalekeofficioregistered in the title deed in the name
of Treasury being free and clear of all kinds dftrietions and right of encumbrance. Any

right or claim cannot be demanded from the Treasargccount of any kind of obligations of
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such institutions and organizations. All procedupestaining to such transfer shall be
performed by the Ministry of Finance by means afereéing necessary assistance from all
institutions.

(3) Private health institution specified in the ligven in Annex (8), foundations specified in
the list given in Annex (9) and associations spediin the list given in Annex (10) have been
excluded from the relevant lines of the lists @@&lll), which are enclosed with the Law no.
6749. The provisions set out in Article 2 of theMao. 6749 shall be deemed to revoke along
with all effects and consequences thereof in rdspemstitutions and organizations falling
into the scope of this paragraph as from the d&t23oJuly 2016. The actions in respect
thereof shall be performed by the relevant autlesrihnamely the Ministry of Interior, the
Ministry of Finance, the Ministry of Health or tirectorate General of Foundations.
Restriction with respect to claims for damages

ARTICLE 6 —(1)Within the scope of the decree-laws enacted utite state of emergency
declared upon the Decision of the Council of Miaistdated 20/7/2016 and no. 2016/9064,
the institutions and organizations closed for hgwimembership to, affiliation, or connection
with terrorist organizations or structures, forroas or groups determined by the National
Security Council to carry out activities againste tmational security may under no
circumstances claim compensation for being closed.

Transfer of the power of trusteeship

ARTICLE 7 —(1) The powers vested in the trustees taking officdkhe companies in respect
of which it was decided that a trustee be appoipi@duant to Article 133 of the Code of
Criminal Procedure dated 4/12/2004 and no. 5271h&ming membership to, affiliation, or
connection with terrorist organizations before #mry into force of this Decree-Law shall
terminate on the date when this Decree-Law is tsuthout seeking for a decision rendered
by a judge or a court or a request, and the managieof the companies shall be immediately
transferred by the trustees to the Saving Depbstgance Fund.

6- Decree Law no. KHK/679

Published in the Official Gazette no. 29940, d&ekhnuary 2017

Institutions and organizations which were closed deon and excluded from the scope of

relevant articles

ARTICLE 5- (1)...

(4) The newspapers indicated in the annexed l)stgve been excluded, where relevant, from
the relevant lines of the list no. 3 enclosed wiita Law, dated 8/11/2016 and no. 6755, on

the Adoption, upon being amended, of the Decree-bawhe Measures to Be Taken Within
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the Scope of the State of Emergency and on Makimgnyements with respect to Certain
Institutions and Organizations and from the relé¢venes of the list no. 7 enclosed with the
Decree-Law, dated 3/10/2016 and no. 675 on the Meado Be Taken Within the Scope of
the State of Emergency. The provisions of the thadhgraph of Article 2 of the Law no. 6755
and the provisions of the first paragraph of Adi@ of the Decree-Law no. 675 shall be
deemed to revoke along with all effects and conseges in respect of the relevant
newspapers, as from the entry into force of thevieit decree law.

7- Decree Law no. KHK/680

Published in the Official Gazette no. 29940, d&ekhnuary 2017

Provisions on Media Service Providers

ARTICLE 16- First paragraph of Article 50(1g) and clause {ijh@ same paragraph of the
Law on Radio and Television of Turkey No. 2954 dat&/11/1983 are amended as follows.
"Contracted personnel can be employed in the uisin. All kinds of financial and social
rights to be provided to the staff such as titlamber of the personnel, cancellation and
introduction of staff, fees, additional indicators be applied for staff, special service
indemnity, overwork fee etc. are determined by @woaincil of Ministers on the proposal of
the Board of Directors. Total of financial and sdg@ayments as well as fees provided to the
personnel cannot exceed the upper limit of totarage fee determined within the scope of
the decisions of Council of Ministers entered ifdcce based on the Decree Law on making
amendments to the Decree Law on some Arrangemeirisiancial and Social rights of Civil
Servants and Other Public Officers and to Some Lang Decree Laws No. 631 dated
4/7/2001. "

"I) Contracted personnel is the domestic or foremtional persons employed by the
Institution to conduct radio-television broadcagtiproduction, technical and information
services in the institution staff and whose procedand principles regarding employment
and contract are determined by the Board of Dirsctdhose to be employed on this regard
are subject to the provisions of Article 4(1a) bé tlaw on Social Insurance and General
health Insurance No. 5510 dated 31/5/2006 concgrthieir social securities. Wages of the
contracted personnel are determined by the decddi@oard of Directors upon the proposal
of the Director General. The wages of the contdhgtersonnel except those who actually
work in channels broadcasting in foreign languagiesl not exceed four times the ceiling of
the contract fee applied to the persons employedrdmng to the paragraph (b) of Article 4 of
the Civil Servants Law No. 657 and no payment camiade except for this wages. The

number of personnel to be employed in this way oaiemceed 300. However, in addition to
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this number, contracted personnel not to exceedw®Pbe employed in order to be actually
employed in television channels broadcasting ieitpr languages. The number of contracted
personnel referred to in this paragraph can beeasamd by the decision of the Council of
Ministers. Contracted personnel other than foreigationals may be assigned to
administrative staff."

ARTICLE 17- The following paragraph has been added to Articlef the Law on the
Establishment of Radio and Television Enterpriaed their Broadcasts No. 6112 dated
15/2/2011.

"(4) By this Article, in case of broadcasting irohlation of the restrictions brought by the
Press Law No. 5187 dated 9/6/2004 ,the broadcasfirtige programs of the media service
provider shall be suspended for one day by the én@rCouncil and in this case, paragraph
four of Article 32 shall apply. It is decided that, a year, the broadcastings of the media
service provider shall be suspended for up to disgs in case of violation repetition, up to
fifteen days in case of repetition for the secongetand the broadcasting license shall be
canceled if it is repeated for the third time."

ARTICLE 18- The second sentence of Article 8 § 1 (d) of thevl@n. 6112 has been
repealed, and the following clause has been add#tetsame paragraph:

“t) [Media services] cannot present acts, perpetsaand victims of terrorism in a manner that
would produce results serving the interests obtesm.”

ARTICLE 19- The following paragraphs have been added to Artiél of the Law No. 6112.
"(2) The Supreme Council may reject license claifos reasons of national security,
protection of public order and public benefit bkitey the opinions of relevant institutions
regarding the license applications.

(3) License applications of media service providedified by the National Intelligence
Organization or the General Directorate of Secutigt their partners and the chairman and
members of the board of directors are affiliatethvar related to terrorist organizations are
rejected.”

ARTICLE 20- The expression of "(s) ang)(in the first paragraph of Article 32 of the Law
No. 6112 is amended as "(s}) @nd ()" and the expression of ‘(@) and (b)’ ire tfifth
paragraph of the same article is amended as tpand (d)".

ARTICLE 21- First paragraph of Article 8 of the Law No. 611&5tbeen abolished.

ARTICLE 27- The following paragraph has been added to Addiliduticle 6 of the Law
no. 2559:

“As regards the cybercrimes, the police shall béh@ized to have access to identity
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information of the Internet subscribers and to embdcyber inquiries with a view to
establishing the competent Chief Public ProsecsitOffice in that regard. Access providers,
host providers and content providers shall comnataidhe requested information to the
relevant police unit established for the purpoddgbting against such crimes.”

ARTICLE 28- In Additional Article 7 of the Law no. 2559;

a) The expression “and in virtual platform” has meelded after the expression “at country
level” in the first paragraph.

b) In the second paragraph, the expression “withea to preventing commission of the
offences listed [...], in accordance with orderaofudge, or in cases where any delay is
detrimental, order of the Chief of Turkish Nation@blice or the Head of Intelligence
Department” has been replaced with the expressiath ‘a view to preventing commission of
the offences listed [...], in accordance with ordér judge, or in cases where any delay is
detrimental, order of the Chief of Turkish NationBblice, the Head of Intelligence
Department of the Turkish National Police, or theadh of the relevant department of
cybercrimes only when cybercrimes are concerneat]; the expression “or data transmitted
via data traffic between the link addresses andriteznet resources” has been added after the
expression “communication through telecommunication the same paragraph.

c) In the fourth paragraph, the expression “orab@munication link” has been replaced with
the expression “, the relevant Internet connectiddress or the connection”.

¢) In the eighth paragraph, the expression “bydfiieers of’ has been replaced with the
expression “by the officers of [...] and the offis®f the relevant department of cybercrimes
only when cybercrimes are concerned”.

8- Decree Law no. KHK/683

Published in the Official Gazette no. 29957, d&28dlanuary 2017

Agencies and institutions closed

ARTICLE 3- (1) The private televisions stated in the anndis¢d3) and which are affiliated

with, related to or in connection with the terrbisganizations or the structure, formation or

groups decided to be in operation against the maltisecurity of the State by the National

Security Council have been closed.

(2) All movable property and all kinds of asseexaivables and rights as well as documents
belonging to closed private televisions closed initthe scope of paragraph one shall be
deemed to be ex officio transferred to the Treadueg of charge and the immovables

belonging to those shall be registered in the tided on behalf of the Treasury without any

restriction and incumbrance of real estate. Notsighnd demands can be asked from the
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Treasury due to all kinds of debts thereof. Tratisas related to the transfer are carried out
by the Ministry of Finance by obtaining the necegsasistance from all relevant institutions.
(Private televisions closed pursuant to Annexed List 3 are:

1) Sivas Dijital Yayincilik Sanayi ve TicarefSATV Logo: on4

2) Azermedia 12 Radyo Televizyon Yayincilgk AV Logo: Kanal 12)

9- Decree Law no. KHK/685

Published in the Official Gazette no. 29957, d&28danuary 2017

Formation of the Commission

ARTICLE 1- (1) The Commission on Examination of the StatEmergency Procedures has
been established in order to carry out an assessfieand render a decision on, applications
related to acts established directly through therekelaws, without any other administrative
acts being carried out, within the scope of théestd emergency declared under Article 120
of the Turkish Constitution and approved by thedRéson (no. 1116, dated 21 July 2016)
issued by the Turkish Grand National Assembly, lo& ground of membership of, or have
relation, connection or contact with terrorist argations, or structures/entities, or groups
established by the National Security Council asagimgg in activities against the national
security of the State.

(2) The Commission shall be composed of seven mesnbaree members shall be assigned
by the Prime Minister from among public officialspne member shall be assigned by the
Minister of Justice from among judges and prosesutwho hold office in central
organization of the Ministry of Justice and in tethand affiliated institutions; one member
shall be assigned by the Minister of Interior framong personnel held the class of civil
administration; and two members shall be assignedhke High Council of Judges and
Prosecutors from among rapporteur judges who hifilcean the Court of Cassation or in the
Council of State. The Commission shall elect a Haad a deputy Head from among its
members through an election to be held.

(3) The quorum for meetings and decisions of then@dssion shall be four members.
Members cannot abstain from voting.

Tasks of the Commission

ARTICLE 2- (1) The Commission shall carry out an assessnfesma render a decision on
the following acts established directly through deeree-laws under the state of emergency:
a) Dismissal or discharge from the public servipmfession or organization being held
office.

b) Dismissal from studentship
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c) Closure of associations, foundations, trade nsjidederations, confederations, private
medical institutions, private schools, foundatiagher education institutions, private radio
and television institutions, newspapers and pecaddj news agencies, publishing houses and
distribution channels.

¢) Annulment of ranks of retired personnel.

(2) The scope of duty of the Commission shall alsotain acts that do not fall within the
scope of paragraph 1 and that are directly regiilaith respect to the legal status of natural
or legal persons by the decree-laws that are btangghforce under the state of emergency.
(3) In relation to the acts mentioned this artidle,separate application shall be lodged for the
additional measures introduced by decree-laws ot force under the state of emergency
and for the acts subject to judicial review.

Term of Office of the Commission

ARTICLE 3- (1) The Commission shall exercise its functionsageriod of two years from
the date of the entry into force of this Decree-Laive Council of Ministers may extend this
period for a period of one year per each extensia@eems necessary.

(2) First appointed members of the Commission st@l office until the expiry of two years.
If it is decided that the period should be extendeslv members shall be determined in
accordance with the procedure set out in paragtap Article 1. Members who have
previously held office may be reassigned.

Guarantees and rights of members

ARTICLE 4- (1) Members cannot be dismissed on any accountddfieir terms of office
expire. However, a member shall be dismissed by tramission, if it is found that;

a) the member have failed to attend a total of @©@@nmission meetings within one calendar
year, without any reason that could be acceptetidommission,

b) it is documented by a medical board report that member is unfit to work due to a
serious disease or disability,

c) the conviction pronounced in respect of the memaue to offences he/she has committed
related to his/her duties becomes final,

¢) the total duration of the member’s temporaryitaess for work lasts more than three
months,

d) an investigation or prosecution is initiated iagathe member for offences listed in
Articles 302, 309, 310, 311, 312, 313, 314 and 8fLehe Turkish Criminal Code (Law no.
5237, dated 26 September 2004),

e) an administrative investigation against the mems initiated by the Prime Ministry or a

43



permit for prosecution against the member is is@arethe ground that the member concerned
is a member of, or have relation, connection ortacinwith terrorist organizations, or
structures/entities, or groups established by tlatioNal Security Council as engaging in
activities against the national security of thet&ta

New members shall be assigned, in accordance hattptocedure set out in paragraph 2 of
Article 1, within two months at the latest for meenghip that becomes vacant due to death,
resignation or any other reasons.

(2) Members shall continue to obtain their finahaiad social rights from their institutions.
The Prime Ministry shall separately pay to memlssash month, as an additional payment,
the difference between the total amounts that aré @ members by their institutions in a
month pursuant to their financial rights and theoants to be calculated by multiplying the
indicator number of 142,000 by the civil servasiaary coefficient, without being subject to
any tax and deduction, except for the stamp tedjmproportion to their terms of office.

(3) Conduct of an investigation against the membéthe Commission shall be subject to the
permission of the Prime Minister or a Minister gegid by the Prime Minister pursuant to the
Law no. 4483 on Prosecution of Civil Servants akde®Public Officials (dated 2 December
1999). The Council of State shall decide on obpetifiled against a decision granting or not
granting permission for investigation.

Power to request information and document

ARTICLE 5- (1) The Commission may request all kinds of infaiora and documents
related to its scope of duty from the relevant bedi

(2) Without prejudice to the provisions of the kEgtion related to the confidentiality of
investigation and the State secrets, public insitg and organizations as well as judicial
organs are obliged to submit to the Commissiorkialtls of information and documents it
needs within the scope of its duties, without delay to enable them for an on-site
examination.

Confidentiality

ARTICLE 6- (1) Members and those, who are assigned with cegpethe Commission
works, may not disclose to anyone, except for agghat are legally granted authority on the
subject, any confidential information, personalajatade secrets and the related documents,
belonging to the public, to those concerned orhiadtparties, that they obtain during their
performance of their duties, and they may not it for their own interests or for the
interests of third parties. This obligation shalhtinue to exist after the expiry of their terms

of office.
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Procedure and Time-limit for Applications

ARTICLE 7- (1) The applications to the Commission shall bg&mtithrough the Governor’s
Office. Those, who are dismissed or discharged frpublic service, profession or
organization in which they hold office, may alsdsut to the last institution in which they
hold office. The date on which an application idded with the Governor’s Office or the
institutions concerned shall be deemed as theafatee application. The Governorships and
the institutions concerned shall communicate thpliegtions lodged with them to the
Commission without any delay. Repeated applicatsiradl not be put into process.

(2) Provisions of paragraph 2 of Article 10 of thede of Administrative Procedure (Law no.
2577, dated 6 January 1982) shall not apply t@pmications lodged within the scope of this
Decree-Law.

(3) The applications which are not lodged withirtgidays as from the date of receiving of
applications with regard to the decree-laws whictered into force before the date when the
Commission starts to receive applications shallbeput into process. For the applications
with regard to the decree-laws which enter intadoafter the date when the Commission
starts to receive applications, those which ardadged within sixty days as from the date of
publication on the Official Gazette of a decree Ewll not be put into process, either.
Preliminary examination

ARTICLE 8- (1) The applications lodged with the Commissiorallstbe subject to
preliminary examination in terms of compatibilityitkv the requirements sought. Following
the preliminary examination, the applications whwbre not lodged within the prescribed
period, in which the applicant has no legal interegespect of the issue, which do not fall
within the scope of this Decree-Law and which dolmear the other procedural requirements
shall be dismissed. The procedures and principh@serning the application of this Article
shall be determined by the Commission.

Examination and decision

ARTICLE 9- (1) The Commission shall perform its examinatians the basis of the
documents in the file. The Commission may, follogvthe examination, dismiss or accept the
application.

Execution of the decisions

ARTICLE 10- (1) In case of acceptance of the application comicg those who were
dismissed from public service, the decision shadl totified to the State Personnel
Administration. The appointment proposals of thespenel notified in this manner shall be

made, within fifteen days, by the State Personmh#istration, having regard to province
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they reside in, for the positions appropriate teirtHormer status and titles in the public
institutions and organizations apart from the tagtbns in which they were employed; except
for those whose assignments in other institutioesnat possible due to their status, titles and
the duties they performed. Among those who have beimstated in the public office under
this paragraph, with respect to the appointmenth®fpersons who were dismissed from the
public service when they were serving as an adtnata, the former cadre and position titles
held by them before serving as administrator shalltaken into account. The cadres and
positions regarding the personnel under this hdzall e considered as having been
established, allocated and endorsed, regardlebe qirovisions of other laws and without the
need for any other action, as from the date ofivewp of approvals for appointments
concerning the relevant persons by the public tutgtns and organizations to which
appointment proposals were made. The cadres anitiopesconsidered as having been
established, allocated and endorsed shall be redasl having been included in the relevant
part of the tables annexed to the Decree-Law n6.d® General Cadre and its Procedure,
dated 13 December 1983.

(2) In cases of acceptance of the applications exmmng the closed institutions and
organizations, the relevant provisions of the dedagv shall be deemed to revoke along with
all effects and consequences in respect of th#unhsh and organization in question, as from
the publication of the decree-law at issue. Theoastthereof shall be performed by the
Ministry of Interior, the Ministry of Finance, thdinistry of Health or the Directorate General
for Foundations, where relevant.

Judicial Review

ARTICLE 11- (1) The action for annulment against the decismitfie Commission may be
filed with the Ankara administrative courts whicheadetermined by the High Council of
Judges and Prosecutors.

(2) Those who were considered to be inappropriatperform their duties and who were
dismissed from their duties under Paragraph 1 @tlar3 of the Decree-Law no. 667 of 22
July 2016 on the Measures Taken within the ScopibeoState of Emergency and Paragraph 1
of Article 3 of the Law no. 6749 of 18 October 2046 Amendment and Acknowledgement
of the Decree-Law on the Measures ; Taken withenSbope of the State of Emergency, may
file an action with the Council of State as thethinstance court, within sixty days as from
the date on which the decision becomes final.

Secretariat

ARTICLE 12- (1) The secretariat services of the Commissionl &leacarried out by the
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Prime Ministry. A sufficient number of personnelaiftbe allocated to the Commission for
performance of these services.

(2) The Prime Ministry shall make an additional iy payment to those assigned for the
secretariat within the scope of the Commission wogkovided that it does not exceed the
amount to be calculated by multiplication of (11p0ndicator with monthly coefficient
regarding the public officer. Additional paymentahnot be subjected to any tax or
deduction, except for the stamp tax. The additiggagiments shall be made in line with the
procedures and principles to be set forth by thadH# the Commission, regard being had to
criteria in payment such as the class, cadre titlanner of appointment of the assigned
personnel, the importance and difficulty of theutyd and their term of office. No further
payment for overtime work shall be disbursed te¢heersonnel under any head.

Procedures and principles

ARTICLE 13- (1) The procedures and principles concerning tpplieations and the
functioning of the Commission shall be set out andounced by the Prime Ministry upon the
proposal of the Commission.

Transitional Provisions

PROVISIONAL ARTICLE 1- (1) The first members to be assigned to the Cosionsshall
be selected within a month as from publicationhes Article.

(2) Within the scope of this Decree-Law, the datewhich the Commission will start to
receive the applications shall be announced byPtitee Ministry, not later than six months
as from the date of publication of this Article.

(3) With respect to those who previously lodgedagplication with a judicial authority or
filed an action for the matters which fall withihet scope of duty of the Commission, the
procedure and periods of time set out in Artickh@ll be applied.

(4) Those who were considered to be inappropriatperform their duties and who were
dismissed from their duties pursuant to Paragraplh Article 3 of the Decree-Law no. 667
and Paragraph 1 of Article 3 of the Law no. 6748rmto entry into force of this Decree-Law,
may file an action within sixty days as from thaedaf entry into force of this Decree-Law,
on the basis of the provisions set out in Paragtapi Article 11. In this regard, the cases
pending before the administrative courts shall faasferred to the Council of State. The
provisions of this paragraph shall apply to theesashich were filed and concluded before

the date of entry into force of this Decree-Law.
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VIIILAMENDMENTS INTRODUCED IN THE FIELD OF HUMAN RI GHTS BY THE
DECREE-LAWS DATED 23 JANUARY 2017

As it is known, on 15 July 2016 the Fetullahistrdest Organization (FETO/PDY) staged a
treacherous coup attempt in Turkey. In the aftehnaditthe coup attempt, on 21 July 2016 a
state of emergency was declared throughout the tigownith a view to enabling that
necessary steps against the FETO/PDY are takemenntost effective and expeditious
manner. Within the scope of the said struggle, @nJaly 2016 Turkey notified that in
accordance with Article 15 of the European Conwention Human Rights (“the
Convention”), the obligations under the Conventiawe been derogated from. Having regard
to the gravity of the threat faced with after Jabth and the urgency of the measures to be
taken, it has become inevitable to take actiongctly by virtue of the decree-laws.
Nevertheless, regard being had to the circumstadicasged in the meantime, Turkey has
taken significant steps in the field of human rgghs appropriate to the situation since it is
adamant to preserve its democracy by living in daawy and to solve its problems within
the scope of the principles of the state of law.

1-Establishment of the Inquiry Commission on the $ite of Emergency Measures

Pursuant to the Decree-Law no. 685, the Inquiry @@sion on the State of Emergency
Measures (“the Commission”) has been establishedder to carry out an assessment of, and
render a decision on, applications related to rerteeasures directly conducted by virtue of
the decree-laws on account of having contact vatiotist organizations. The Commission
shall have the authority to conduct an examina@snto the measures concerning the
dismissal from office, the dismissal from studemishthe closure of institutions and
organizations and the revocation of the ranks tifec personnel.

The Commission shall exercise its functions foreaiqul of two years, and this may be
extended for a period of one year per each exten3ise Commission shall be composed of
seven members, and those members shall be apptontbedid office for a term of two years.
The Commission may, on the condition of compliandth confidentiality of investigations
and protection of State secrets, obtain from aiitations and organizations any information
or document related to its scope of duty.

Applications to the Commission may be lodged withixty days as from the date on which
the Commission starts to receive applications. Moee parties having legal interest shall be
entitled to file annulment actions against the siecis of the Commission with the Ankara
administrative courts which will be determined hyetHigh Council of Judges and
Prosecutors (HCJP).
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Furthermore, the members of the judiciary who wisenissed from their profession upon the
decisions of the HCJP and the high courts purstmatite Decree-Law no. 667 and the Law
no. 6749 have been entitled to bring an actionctliyebefore the Supreme Administrative
Court. The provisions of this Decree-Law may alpplyin respect of those who previously
filed an action and even those in respect of whateasion has already been issued.

The fact that a judicial remedy has been introduagainst the decisions of the Commission
is to provide the persons dismissed from professionlosed institutions and organisations
with the opportunity to raise their requests befttre independent judiciary. Besides, those
have also been granted with the right to objegbheapand lodge an individual application
before the Constitutional Court.

2- Shortening the Period of Custody

Pursuant to the Decree-Laws nos. 667 and 668 antaws nos. 6749 and 6755 upholding
these Decree-Laws, the period of custody was egtetm maximum of 30 days in respect of
terror offences, attempt to stage a coup and a¢odeeoffences during the state of emergency.
By the Decree-Law no. 684, it has been regulatad tthis period cannot exceed 7 days as
from the moment of arrest, save for the perioddonging the suspect before the nearest
court, but this period may be extended not more thaays in written form in compulsory
situations such as difficulty in collecting evidenor high number of suspects. Thus,
compliance with the European Court of Human Rigtite Court) judgements in the cases of
Aksoy v. Turkey, Lawless v. the United Kingdom ddeimirel group has been ensures.

It must be indicated at this point that the perddctustody in respect of the offences other
than the abovementioned offence types during thg sif emergency and the offences in
question at the end of the state of emergencydayland, in the event of extension due to
compulsory conditions, maximum of 4 days.

3- Lifting the Ban on Interviewing with Lawyer

The provision in the Decree-Law no. 668 and the lteaw 6755 which prescribes that the
suspect’s right to interview with his/her lawyemndae restricted for a period of 5 days by the
public prosecutor’s decision during the state oérgyancy, has been repealed.

To that effect, the general investigation provisiam Article 154 § 2 of the Code of Criminal
Procedure shall be applied from now on. Accordinglgon the request of the public
prosecutor, the suspect’s right to interview witls/lmer lawyer might be restricted for 24
hours by a judge decision, and his/her statemamtatebe taken during this period. Thereby,
with this amendment, the legislation has been Wbrbug compliance with the Court’'s

judgements in the casesibfahim v. the United Kingdom and Salduz v. Turkeyugp.
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4- Regulation of the General Disciplinary Provisios as regards the Law Enforcement
Officers

With the Decree-Law no. 682, the disciplinary peiens as regards the personnel serving in
the Security General Directorate, the GendarmesaeGal Command and the Coast Guard
Command have been incorporated into an overarahsgugplinary legislation.

Accordingly, two different types of sanctions haween introduced as disciplinary
punishment concerning the dismissals; one of wincdismissal from profession with no
possibility of being re-employed in the law enfar@nt institutions, and the other is dismissal
from public service with no possibility of beingeenployed in public service.

Amendments which have significant importance in @eurt’s judgments of the Bati and
Erdozan/Kasa group of cases have been introduced tdetfs system. In particular, the
personnel who inflict torture shall be dismisseatrirpublic service. It has also been regulated
that disciplinary supervisors or disciplinary baarchnnot impose any disciplinary penalty
without taking the statements of defendant. Besittes possibility to dismiss from public
service of the personnel who engage in activitigairest the national security has been
prescribed.

The closed and reinstated media outlets which wergsted in the Annex of the Decree
Laws issued under the State of Emergency are showmder the title "Statistics related
to Closed/Reinstated Media Outlets".
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IX.OPINION NO 872/2016, OPINION ON THE FREEDOM OF M EDIA OF TURKEY

The preliminary list of questions and answers taliseussed are enumerated below.
Questions related to the liquidation of media outles and confiscation of their assets

1- What are the general criteria for establishing “rbership to, affiliation or connection
with the terrorist organizations” (see, for exam@eicle 3 of Decree Law no. 677), besides
formal ownership? Where these criteria made public?

As a result of investigations, inspections and aesees made after the coup attempt in our
country, it has emerged that many media organiaatiare connected or affiliated with
terrorist organizationsThe decisions on all media institutions and organizetighat are
liquidated and having their assets confiscated Hy Decree Laws under the State of
Emergency are based on the reason that they dratedf with, in relation or connection with
the structures, formations or groups determinethbyNational Security Council to have acts
against the national security of the State.

The major criteria on this regard are as followsnaerning the press and publishing
organization;

1. broadcasting opublications aimed at promoting violence, armedggile or rebellion,
propaganda of terrorism, removing the democragicukar legal order and abolition of the use
of fundamental rights and freedoms, causing stajans unable to perform their duties and to
encourage and incite the armed forces and law esfoent officers to overthrow the
democratically elected government and the Presitieotigh coup d'etat,

2. being financed by financial resources obtained frmorist organizations and /or
transferring their revenues to the terrorist orgatons,

3. being used as a vehicle in order for laundering eyabtained from terror,

The fact that their owners and/or managers withéndnterprise are affiliated or in connection
with terrorist organizations. These criteria anpeesally determined in Article 8 titled "Media
Service Principles"” of the Law No. 6112.

"ARTICLE 8 — (1) Media service providers shall provide their maeservices in line with
the principles under this paragraph with an undedihg of public responsibility. Media
services;

a) shall not violate the existence and independenc® the State of the Republic of
Turkey, the indivisible integrity of the State with its country and nation,

or the revolutions and principles of Ataturk.
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b) shall not inflame society to hatred and hostilg by discriminating on the basis of race,
language, sex, class, region, religion and sect,rratall they form hatred within society.

c) shall not be contrary to the rule of law andphiaciple of justice and impartiality.

¢) shall not be contrary to human dignity and thieqgiple of the privacy of personal life;
shall not include humiliating, derogatory and ded#mny expressions against persons and
entities/organizations, beyond criticism.

d) shall not praise or encourage terrorism, depicterrorist organizations as powerful or
rightful or portray terrorist organizations’ intimi dating and deterrent qualities.
(Abolished second paragraph: 2/1/2017-Decree Law-68.8 art.)(...)

e) shall not contain and encourage broadcasts whiafliscriminate on the basis of race,
colour, language, religion, nationality, sex, disabty, political and philosophical views,
sect or similar reasons and contain and encouragedadcasts which humiliate person$

f) shall not be contrary to the national and maues of the society, general morality and
the principle of family protection.

g) shall not praise commission of crime, criminalscriminal organizations or teach
criminal techniques.

g) shall not contain abuse of children and powerkess$ disabled people or incite violence
against them.(1)

h) shall not be of an encouraging nature concertireguse of addictive substances like
alcohol, tobacco and narcotics or gambling.

1) shall predicate on the principles of impartiglitruthfulness and accuracy and not impede
the free formation of opinions in the society; netlvat can be investigated pursuant to the
professional principles of the press shall not keadicast without investigation or
verification; shall not provide exaggerated souadd images, any effect or music other than
natural sounds while broadcasting news; archive-@nactment images shall be indicated as
it is, and the source of news obtained from agenmiether media sources shall be stated.

1) shall not present or declare anyone as guillgssiconclusively proven guilty by a judicial
decision; shall not be in the form of affecting tiial process and impartiality other than
being newsworthy during the judgment process inegathat have been passed to the
judiciary.

j) shall not contain any elements that cause uefampetition and serve unfair interests.

*The expression "handicap" in this clause is amended as "disability" by Article 1 of the Law dated 25/4/2013
No. 6462.
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k) shall not be biased towards or favoring politigarties and democratic groups.

[) shall not encourage acts that will jeopardize tfeneral health and/or protection of the
environment and animals.

m) shall make sure that Turkish is used correctigll, and comprehensibly without
undermining its characteristics and rules; shallmake crude, inferior and slang use of the
language.

n) shall not be obscene.

0) shall respect the right of people and institugiorganizations to reply and rectification.

0) shall not contain contests or lotteries via infation communication media, and no prizes
shall be awarded to listeners or viewers or shall act as an intermediary for giving the
award of prizes.

p) Surveys and public opinion polls that have basanged or commissioned by the media
service provider shall take place before a notaylip from the preparatory stages until the
announcement of the results.

r) shall not exploit people by way of fortune tedior superstitions.

s) shall not contain programs that are contrarystwial gender equality, encourage
pressure/oppression on women and exploit women.

s) shall not encourage or inure violence.

t) (Additional: 2/1/2017-Decree Law-680/18 art.) Ca not present terrorist acts,
offenders and victims in a way so as to serve tomas of terror.

(2) In radio and television broadcasts, any programtich could impair the physical, mental,
or moral development of young people and childreallsnot be broadcast within the time
intervals that they may be viewing and without ataary/protective symbol.

(3) On demand media service providers shall engweerovision of media services, which
could adversely impact the physical, mental or ihdevelopment of young people and
children in such manner that under normal circuntsta they will not hear and see such
services.

2- Is there any official document explaining reasonBywa particular media outlet is
considered as connected to a terrorist organizasind referring to specific evidence of such
connections?

The coherence ofhe media organizations (on which sanction is img@pseith terrorist
organizations is identified by; the intelligenc@oés of the provincial directorates operating
under the General Directorate of Press and Infoom@tress Release Agency,

Undersecretariat of the National Intelligence Oigation and Directorate General of
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Security, and evaluations taken from Supreme CéuoficiRadio and Television, and
especially information and documents obtained from the Gowesimnips concerning local
newspapers, radio and television channdts. addition, whether or not the media
organizations have financial relations with theddst organizations are determined by the
documents prepared by the Ministry of Finance FerarCrimes Investigation Board.
Moreover, there are provisions on this regard musks (a), (b), (d) and (t) of the first
paragraph of Article 8 titled "Media Service Prpleis” of the Law No. 6112 on the
Establishment of Radio and Television Enterprised @heir Media Services. The third
paragraph added to Article 19 of the Law No. 6132tlhe Decree Law No. 689 dated
02.01.2017 indicates that "License applicationgnefdia service providers notified by the
National Intelligence Organization or the Generalebtorate of Security that their partners
and the chairman and members of the board of direare affiliated with or related to
terrorist organizations shall be rejected".

3- Please indicate which provisions regulate ligumatof legal entities and confiscation of
their assets under normal conditions (i.e. notrdurihe state of emergency).What other
sanctions (besides liquidation)may be imposed amedia outlet under the ordinary rules in
connection with its publications?

According to Law No. 6112, the main duty and autlgoarea of the Radio and Television
Supreme Council Corporation, as the regulatory angervisory authority concerning
broadcasting services in audio-visual media fieddio make necessary regulations in this
field and to carry out its supervision function ibyposing the necessary sanctions in case of
determining the violation of the Law and other tethlegislation in the broadcasting services
provided by media service provider&dministrative sanctions to be imposed on media
service providers within this scope are determimedrticle 32 of the Law No. 6112. These
sanctions are determined as warning, administrafige, program suspension as an
administrative measure and removal of the prograbjest to violation from the catalog
concerning on-demand broadcasting services. Fuontirer, in the case of repetition of the
same violation within one year as of the notifioatiof sanction decision to be given

following the violation of Article 8(1a) “ mediaesvice provider shall not violate the
existence and independence of the State of thelfiemi Turkey, the indivisible integrity of

the State with its country and nation or the retiohs and principles of Ataturk”, (1b) “media
service provider shall not inflame society to hdtamd hostility by discriminating on the basis
of race, language, sex, class, region, religion sect, nor shall they form hatred within

society.” and 8(1d) “media service provider shait praise or encourage terrorism, depict
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terrorist organizations as powerful or rightful mortray terrorist organizations’ intimidating
and deterrent qualities ”, it shall be decided it media service provider's broadcast be
suspended up to ten days; and in case of secoetiti@p, that the broadcasting license be
cancelled pursuant to paragraph 5 of Article 32.

Additionally, in the case of broadcasting in vigdat to broadcasting prohibitions and
restrictions stated in paragraph four of Articlef7/the Law No. 6112, broadcasting of the
programs of media service provider shall be suspefar one day by the Supreme Board and
in that case, paragraph four of Article 32 shaplgpif the violation is repeated within a year;
it will be resolved that the broadcast of the meskavice provider shall be suspended up to
five days, in case of second repetition, it willdaespended up to fifteen days and in case of
the third repetition, its broadcasting license kbalrevoked.

Article 33 of the Law No. 6112 regulates subjectsalv require imposing judicial sanctions.
By virtue of the mentioned Article;

"(1) Members of the board of directors and the ganmanager of real persons and legal
entities that broadcast without obtaining a broating license from the Supreme Council or
despite temporary suspension of their broadcastararellation of their broadcasting licenses
by the Supreme Council shall be penalised withisoprterm from one to two years and an
administrative fine from one thousand to five trends days. Further, the security measures
under Article 60 of the Turkish Penal Code No. 52Ball apply against the legal entities.
Broadcasting equipment and facilities that contimperations without permission will be
sealed and shut down by the Supreme Council.

(2) Media service providers that conduct broadcasts of the licence type and install
transmitters without permission although having@abcasting licence will be warned by the
Supreme Council; and the provision of paragraph wilebe enforced against those that
continue broadcasting without permission despigewarning.

(3) The accountable manager of a private mediaicgerovider who does not keep their
broadcast recordings for one year in accordande Aviiicle 25 or not deliver them within the
due period and as faithful to the originals despiteequest by the Supreme Council or the
Chief Public Prosecutor's Office shall be penaligéth a judicial fine from one thousand to
five thousands days.

(4)In case the records that have been sent ath@oequested broadcast in terms of contents
or there is alteration, removal, deletion in theordings, the accountable manager of the
private media service provider shall be penalisgd ajudicial fine from five thousand to ten

thousand days."
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Moreover, Article 53 of the Turkish Civil Code Né721 lays down that unless otherwise is
stated in the law and incorporation certificates tiguidation of the assets of a legal entity
shall be executed according to the provisionsirgab official liquidation of assets; Article
54 of the Turkish Civil Code sets forth that unlegkerwise is provided by the law or
incorporation certificate, or contrary statemenmizde by the authorized bodies, the assets of
legal entity shall be transferred to the publicoagstion or corporation engaged in the same
kind of activity or having the same object. Suckeds shall be used only for the purpose they
are assigned in the initial stage of incorporatiorthe extent it is deemed appropriate. The
assets of legal entity subject to dissolution undterrt decision due to non-conformity with
the laws or ethics, in all circumstances shallrbadferred to the relevant public association.
Article 55 states that the provisions of the lavatiag to public legal entities and business
companies are hereby reserved. Provisions on alffiicuidation are regulatedunder Article
632 and the following articles.

Article 87 of the aforementioned Law prescribes ttiecumstances under which the
association shall be dissolvgaso factg under Article 88 dissolution of the associatioaym
be rendered by the general assembly at any timdeUArticle 89, if the purpose of the
association has become contrary to the law or ttihe court shall dissolve the association
by the motion of the public prosecutor or a relévparson and the court shall take all
necessary measures including cancellation of fanctg during the proceedings.

Article 116 of the mentioned Law regulates the @isson of the association; the association
shall be dissolvegpso factoand the name of the association shall be deleted the official
records upon obtaining court decision where thézag#on of the object becomes impossible
and amendment of the object is out of question. A/ites not possible to amend the object
of the foundation revealed to carry out restricaetivities, or the object is determined to be
contrary to the legislation or the object was bahatterwards; the association is dissolved
upon request of the auditing board or, the Pubios&cutor.

It is thereby possible to take all necessary megsas follows: the association may be
dissolvedipso factounder certain circumstances or at any time bydgwsion of the general
board; if the objects of associations become inaiible with the law or ethics, the court
may decide their dissolution upon the motion of glblic prosecutor or a relevant official or
authority and their functioning may be cancelledlsy court during the proceedings.

It is ruled by the above mentioned articles that i not possible to alter the object of the

association revealed to carry out restricted a@vior the object of which is contrary to the
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legislation or was banned afterwards, the assodathall be dissolved during a hearing upon
the application of the auditing board or publicg®outor.

In reference to trading companies; under the fiestagraph of Article 124 of the Turkish
Commercial Code No. 6102, it is stated that tradinghpanies shall consist of ordinary
partnerships and commandite partnership, jointkstbmited and cooperative companies.
Article 125 sets forth that trading companies agal entities and without prejudice to legal
exceptions, trading companies shall enjoy all sgirid undertake all obligations provided for
legal entities under Article 48 of the Turkish Ci€iode. Furthermore, Article 126 lays down
that without prejudice to provisions particular éach company type, general provisions
related to legal entities in Turkish Civil Code amdl subjects which are not regulated in the
Civil Code, the provisions of ordinary partnersbiprurkish Code of Obligations shall apply
to trading companies to the extent deemed apptepivathe qualities of each company type.
Cancellation and dissolution of trading companiesragulated under different chapters and
articles depending on the company type.

Apart from the circumstances of cancellation osdistion particular to each company type
regulated under the Turkish Commercial Code, wébpect to the provision that general
provisions on legal entities under Turkish Civildeoshall apply, trading companies shall be
bound by Article 54 of the Turkish Civil Code oraey that "the assets of legal entity subject
to dissolution under court decision due to non-comfty with the laws or ethics, in all
circumstances shall be transferred to the relepablic association”.

4- |s it possible that a media outlet was liquidataedite basis of the emergency decree laws
for the articles, broadcasts, etc. which had takaoe before the coup?

In this matter, it must be underlined that the Rdjpuof Turkey is a democratic and
constitutional State governed by the rule of law eespecting human rights. The Republic of
Turkey has adopted international agreements on hunghts in particular International
Convention on Civil and Political Rights and EurapeConvention on Human Rights and
regarded the norms defined in as fundamental piesi No matter how offensive, shocking
or worrying may be the statements published by amegia organ prior to or after the
attempted coup, they have not been subject of alyoc administrative investigation as long
as they have fallen under the scope of Article D3/2CHR. As stated above, before deciding
to liquidate a media outlet by means of the Emeargddecree Law, whether it has affiliation
with, connection or relation to a terrorist orgatians is taken into account. During the
evaluation of connection or relation to an orgatizg the published articles or content of the

publications are definitely not considered as thle sndicative criteria. As mentioned in our
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previous responses, before the liquidation decssion media outlets, some comprehensive
judicial and administrative research and enquitéed® place. The purpose of dissolution of
media outlets and the confiscation of their asisetembating terrorist organizations.

In this context, even before the 15 July, it walcw@lly announced by the decision of
Erzincan High Criminal Court that FETO/PDY is amad terrorist organization. There are
still many pending cases filed against this orgatinin and its members. Since the beginning
of 2014, FETO/PDY has been included in the listesforist organizations pursuant to the
decisions of National Security Council, these deos were made public and published on
various media outlets. Furthermore, with the recemaation of National Security Council
communicated to the Council of Ministers, all pabhstitutions as well as the public have
been informed of this matter. It has been therelgglly confirmed before the failed coup of
15 July that FETO/PDY structure was a terroristaoigation. The principles which will be
abided by during the management of media servicéstleir boundaries have been also
clearly prescribed under relevant Articles of then&litution, Press Law and the Law on
Radio and Television Organizations and Publicatidimus, it is observed that media outlets
envisaged that they might be imposed administrativeé judicial sanctions on account of
their publications in favor of terrorist organizats which took place before the 15 July coup
attempt.

Prior to the state of emergency, eight media autied been imposed sanctions by Radio and
Television Supreme Council pursuant to the subpapg (a), (b) and (d) of the first
paragraph of Article 8 of the Law No. 6112. Thosgleis together with another one which
had the same executive officers were liquidatetiiwithe scope of the Decree Laws.

5- According to Article 6 (1) of Decree Law no. 67hetlegal entities closed for having
connections with terrorist organizations “may undercircumstances claim compensation for
being closed”. Does this restriction apply to aktitutions and organizations closed down,
regardless of the fact that some of them have beepened or will be reopened in the

future?

>Some media outlets closed down by Decree Law no. 668 were later withdrawn from the list and reinstated;
see article 5 (2) of the Decree Law no. 675: “Les radios et les chaines de télévision privées ainsi que les
quotidiens dissouts en vertu du décret-loi n° 668 et se trouvant sur la liste en annexe n° (8) ont été retirées des
rangs concernés de la liste en annexe n° (2) et (3) du décret-loi précité. Les paragraphes 1 et 3 de I'article 2 du
décret-loi n° 668 seront annulés dans tous ses effets pour les établissements et les institutions en question et ce,
a partir de la date de publication de ce décret-loi.”.

58



As it is well known, Fethullahist Terrorist Orgaation/Parallel State Structuring organized a
treacherous coup attempt in our country on 15 20h6. Following the coup attempt, state
of emergency was declared across the country t® makessary steps against FETO/PDY
effectively and speedily. Besides, in accordandé thie authority vested by Article 15 of the
European Convention on Human Rights (ConventioepuRlic of Turkey lodged a request
of derogation from some Articles of the ConventtonGeneral Secretary of the Council of
Europe on 21 July 2016. Moreover, a request of giron from International Covenant on
Civil and Political Rights is also lodged. The righf property which is regulated under
Article 1 of Protocol 1 of the Annex to the Conventalso falls within the scope of this
derogation. By exercising its right of declaratioihderogation, Turkey indicated that it can
partially derogate from its liabilities relatedttee right of property, provided that the essence
of the right of property is preserved.

Article 6 of the Decree Law No. 677 which was issoa 22 November 2016 in reference to
measures taken within the scope of State of Emeygeras follows:

"Restrictions with respect to claims for compensation

Article 6- Within the framework of Decree Laws enacted unklerstate of emergency regime
that was declared upon the Decision of the CouatiMinisters dated 20/7/2016 and No.
2016/9064, institutions or organizations liquidated the grounds that they have affiliation
with, connection or relation to structures, estahlnents or groups revealed to act against
the national security of the State by the Natid®aturity Council, or terrorist organization,
shall under no circumstances claim for compensatiaeference to their liquidation."”

The justification of the relevant article is asldals:

"Through this Article, it is ruled that institutisnand organizations that were liquidated on
the grounds of their connections to FETO/PDY oreotierrorist organization, cannot claim
for compensation following cancellation of judgngeat proceedings related to them™

By the Decree Laws issued under the State of Emeygeanstitutions and organizations
confirmed to have affiliation with, connection alation to FETO/PDY or other terrorist
organizations were liquidated to prevent terrorigrapaganda and financing of terrorism.
Judicial authorities will make evaluations in cdkese institutions assert to have suffered
damages.

In the event that liquidated institutions or orgations are re-opened by a new Decree Law
or by a decision of Commission for the ExaminatmnProceedings under the State of
Emergency, the relevant institutions or organizetiwill be deemed open, effective from the

date of liquidation. Their legal status prior t@ thquidation will be preserved, regulations to
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transfer their movables and immovables, documemisgivable assets and rights to the
Treasury or Directorate General of Foundations téldeemed annulled along with all the
judgments and outcomes in this respect.

Second paragraph of Article 10 of the Decree Law 885 concerning Commission for the
Examination of Proceedings under the State of Eemeng with respect to the liquidated
institutions' applications of which were confirméslas follows:

"(2) In cases of confirmation of the applicationsncerning the closed institutions and
organizations, the relevant provisions of the dedev shall be considered null and void
along with all of its effects and consequencesspect of the institution and organization in
guestion, as from the publication of the decree-Ewssue. The actions thereof shall be
performed by the Ministry of Interior, the Ministof Finance, the Ministry of Health or the
Directorate General for Foundations, where relevant

As indicated above, provisions concerning the tatins and organizations re-opened
following the confirmation of applications or thguidation decisions of which are annulled,
will be deemed null and void effective from the edaff liquidation. It has been considered
that the damages of such institutions and organizstwill be compensated through
preserving their legal status prior to the liquidiat

6- In the context of opinion CDL-AD(2016)037, the Tistk Government asserted that
individual measures which had been commanded bylé¢icece laws (in the appended lists)
cannot be challenged either in ordinary courtsejote the Constitutional Court.6 Are there
any developments in this respect? Could the Turiighorities provide the relevant cases (in
English) or summaries thereof?

Through the Decree Law on Establishment of a Comsionisfor Examination of Proceedings
Under the State of Emergency No. 685 which wastedaafter its publication in the Official
Gazette dated 23/01/2017 and No. 29957, a Commisgis established during the State of
Emergency regime, to evaluate the applications vatiard to proceedings launched and to
make the final judgments thereof, directly pursutnthe provisions in the Decree Law,
without the need for taking another administratiegion. In accordance with Article 2 of the
mentioned Decree Law determining the duties of @mnmission, the Commission shall
examine and conclude applications for annulmemproteedings launched pursuant to Decree
Law provisions, such as dismissal of or dischargemf public service, duties of an

organization, profession; withdrawal from schoadjuldation of foundations, associations,

® See CDL-AD(2016)037, § 207.
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labor unions, federations, confederations, privatedical institutions, private education
institutions, higher education institutions of falations, private radio and television
institutions, newspapers, magazines, news agermuibtishing houses, chains of distribution;
dismissal of titles of retired personnel. By virtoiethe Decree Laws put into effect under the
scope of the State of Emergency, proceedings whiete directly launched regarding the
legal status of real persons or legal entities dachot fall under the scope of the above-
mentioned proceedings shall be handled by the Cegiom.

Article 11 of the Decree Law No. 685 rules thai@ctfor annulment against the decisions of
the Commission may be filed with the Ankara adntraitsve courts which are identified by
the High Council of Judges and Prosecutors. Thums,administrative mechanism is
established to examine the applications againstptioeeedings launched directly by the
Decree Law provisions and the Commission decisamessubject to judicial review. In the
event that these provided domestic remedies arauskd, there will be no obstacle for filing
individual applications with the Constitutional Gban allegations of violations of rights.

7- In the context of opinion CDL-AD(2016)037, the Tistk Government also stated that
“administrative application” is available to theganisations liquidated by the decreddoes
this term — “administrative application” — refer @ hierarchical appeal to a higher
administrative body, or to an appeal to a judibdly (administrative court)?

In the event that the liquidation decisions arereadered directly pursuant to decree laws but
issued based on proceedings initiated by admitigtr@oards or commissions authorized by
the decree laws, such proceedings of administratimire can be challenged before
administrative judiciary. For example, the fourtarggraph of Article 2 of the Decree Law
No. 668 dated 25/7/2016 sets forth that privateorathd television institutions, as well as
newspapers, journals, printing houses and distabuthannels which are affiliated with,
connected or related to any structure, formatiogroup revealed to be threat to national
security or terrorist organizations and which aoé in the annexed list (2) and (3), shall be
closed down in accordance with the Minister's Apptaipon the motion of the commission
formed by the relevant Minister. It has been com®d that legal remedies are available to
challenge such liquidations decided by administeatiuthorities by virtue of the authority
vested by the Decree Law.

In accordance with the Decree Law No. 668 on Mesmsidio be Taken Under the Scope of

State of Emergency and Amendments to Some Institsitand Establishments and the Law

’ Government’s Memorandum, p. 37.
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No. 6755 on Enactment of Amended Decree Law No.@68Veasures To Be Taken Under
the Scope of State of Emergency and Amendment®nte3nstitutions and Establishments,
16 television channels and 14 radio channels wasolded on the grounds that they are
affiliated with, connected or related to structyfesmations or groups revealed to pose threat
to national security or terrorist organizations,thg Minister's Approval upon the motion of
the commission formed by the relevant Minister.

- Legal remedies to challenge decisions and praegedvhich took place under the scope of
decree laws during the state of emergency regimevailable. The Decree Law No. 685 on
Establishment of a Commission for Monitoring Pratiegs During the State of Emergency
regulates procedures and principles to be follovegdrding the evaluation of challenges and
the applications for legal remedies against deassighich will be taken.

Seven of the liquidated organizations brought asti@gainst the decisions. The action
brought by BIRLIKMED RADIO AND TELEVISION BROADCASING INC. was
annulled on the grounds that the plaintiff had oxager the right to be a party of the file. The
action brought by a real person concerning Dyt Beaating Trading Inc. was dismissed by
the court due to lack of competence. The actionsadirt by the liquidated organizations Taha
Radio Television Inc. (AZADI TV, Azadi Amed RD), @a Group Media Services
Broadcasting Inc. (Denge TV), Biziimparator (Emperor) Radio Television Broadcasting
and Advertising Inc. (World Radiook Media Broadcasting and Commercial Inc. (SES
Radio) and Gun Radio and Television Broadcastieg((NUR Radio) are still pending.

- The decisions of closure made with respect toothtkets which carry the logos/call signs of
Zarok TV, Kudus TV and Y6n Radio among the closadio and television corporates were
revoked by the commission.

- The decisions of closure made with respect tootitéets which carry the logos/call signs of
Zarok TV, Kudis TV and Yon Radio among the closadio and television corporates were
revoked by the commission.

8- It is understood that a number of radio and telemishannels who had been liquidated by
the first decree laws have been later withdrawmftbe list (in annex 8 to the Decree Law
no. 668 by virtue of article 5 (2) of the DecreeMuao. 675). What particular procedure led to
the withdrawal of those entities from the lists?

Upon the objections raised, it was requested tawcina new evaluation process and send
additional information regarding the publicatiorfstiee relevant media outlets, their owners,
directors and financial relations from the Direeter General of Press and Information, the

Radio and Television Supreme Council, the Natidng&lligence Agency, the Directorate
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General of Security and Governorates. As a resuheinformation obtained, the Council of
Ministers carries out the revaluation process d&eddecision of closure made with respect to
a media outlet is revoked by a new decree law wihisrunderstood that there is no sufficient
information and document to make the decision obute with respect to the mentioned
outlet.

Three outlets closed under the Decree Law No. G8T( Television, Yamur FM and
UMUT FM), were also removed from the list of closaatlets, within the scope of the same
procedure, under the second paragraph of Artidétbe Decree Law No. 675 in accordance
with the "principle of parallelism of authority apdocedure".

9- Is there information regarding the payment of ddiigns and liabilities of institutions and
organizations closed pursuant to the decrees? Wgrpayments made? To what extent were
payments refused, and on what grounds? In how ncasgs did the Treasury and/or the
General Directorate for Foundations make paymeagsdbon Article 5 (1) of Decree Law no.
6707

The procedures and principles regarding the acts actions of the institutions and
organizations closed in accordance with the Deteses issued under the state of emergency
declared across the country upon the decision efGbuncil of Ministers dated 20/7/2016
numbered 2016/9064 and the legal persons with whuwey are affiliated or the natural
persons who are the owners, with respect to ang kihmovables, immovables, assets,
claims, obligations and liabilities which can barsferred to the Treasury and regarding the
works of the offices and commissions in charge afying out these acts and actions are
determined by the Circular No. 2016/1 of Nationsidte.

Central Coordination Office is defined in Articleos this Circular and the duties and powers
of the Office are enumerated in Article 6. These ar

a)guiding the practices, removing the hesitationd taking any kind of measures in this
respect,

b) coordinating the Provincial Offices in charge aaftions taken through decree laws and
Review and Evaluation Commissions,

c) providing and processing the information anduheents needed by the provincial offices
and the review and evaluation commissions andiloliging them to these departments when
necessary,

¢) giving opinions and recommendations about tlygiests of the Provincial Offices for the
fulfillment of the obligations and liabilities bateon the evaluation of the Review and

Evaluation Commissions,
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d) giving recommendations for the fulfilment ofohs, guarantees and commitments which
are irrecoverable or do not bring any benefits wtatected or followed,

e) performing the other duties to be assigned.

The establishment of the provincial offices in geaof actions taken through decree laws is
described in Article 8 and the duties and powerthe$e offices are enumerated in Article 9
of the Circular No. 2016/1. These are:

a) ensuring that assessments are made with regpélceé assets of the legal persons with
whom the closed institutions and organizations vedfiéated or to the natural persons who
are the owners

b) ensuring that, among the acquired assets, cashrd of Turkish liras and currencies are
immediately registered to escrow accounts and dthancial assets are converted into cash
in line with the procedure and registered to thera@8 accounts; other assets are registered to
regulatory accounts and the amount of discardeetsa$sllowed in regulatory accounts are
registered to escrow accounts,

c) having the necessary actions taken with redpeaty kind of claims including advances
and bills, checks and other securities,

¢) as a result of the research to be carried outhen relevant public institutions and
organizations by means of governorates, receivirg requests of the persons who are
deemed to be members of, connected with or rekatdeethullahist Terrorist Organization
(FETO/PDY) for claims promoted with the convincibgoks, records and documents on the
basis of the outlet which was affiliated with tHesed institution or organization and of the
institution or organization in these outlets antivéeing these requests for registering in the
accounting unit and for examination in the Review &valuation Commission,

d) ensuring the payment of the obligations whicbusth be paid upon the decision of the
Ministry,

e) having litigation and execution proceedings cmbed,

f) returning the assets which are deemed to badautse scope of the transfer by the Review
and Evaluation Commissions; lifting blockage andasuges,

g) having the valuation of immovables requestedhieyReview and Evaluation Commissions
carried out,

g) taking any kind of necessary measures in ordenamage, evaluate and remainder the
acquired assets,

h) performing the other duties to be assigned.

Article 10 of the mentioned Circular defines theviRer and Evaluation Commissions and the
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duties and powers of the Commissions are enumeirat&dicle 11. These are:

a) inspecting the conformity of the assessment$ whe registries, account books and
documents,

b) determining the claims and obligations which idtidbe involved in the assets; giving
opinions and recommendations regarding the follgywaollection and payment process,

C) giving opinions and recommendations with regardhe determining of the claims and
rights and ensuring the payment of due obligatmfrtbe closed institutions and organizations
and the legal persons with whom they were affilate of the real persons who are the
owners,

¢) carrying out the necessary researches with cegpethe allegations that, the closed
institutions and organizations are not includedhi@ assets which are deemed to have been
transferred to the Treasury without charge or whacé identified later among the assets
delivered by the Provincial Offices in charge o tictions taken through decree laws.

d) giving opinions and recommendations with respecthe return of assets which are
deemed to be outside the scope of transfer anliftthg of blockage and measures,

e) determining the ownership status of the builsiagd movables used by renting and the
simulation status of the contracts,

f) determining the scope of acquired assets inscadere they belong to a natural person,

g) determining the obligations and liabilities whiare related to acquired assets and certified
by convincing books, registers and documents; whiezhot arise from bails and which are
based on the real relationship of goods or seryieesong the claims submitted by the
Provincial Offices, by abstaining from exceeding tralue of the acquired assets and from
imposing an additional financial burden under altumstances; and giving opinions and
recommendations in this respect,

g) on the basis of companies with which the closestitutions and organizations were
affiliated, enumerating in-kind tax obligations sang from the assets, pledged credits,
insurance premiums of employees, obligations suchaaes, duties, charges, surcharges,
shares which should be paid to public administretiaobligations arising from the use of
energy, communication and water and others,

h) researching the ownership status of the buikliagd movables used by renting and the
simulation status of the contracts,

1) valuating the movables,

i) requesting that the valuation of immovablesagied out by the Valuation Commissions,
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J) giving opinions on the actions in dispute comingm the Provincial Offices in charge of
the actions taken under the state of emergency,

K) giving recommendations regarding the measureshaghould be taken,

l) performing the other duties to be assigned.

The applications for credits regarding the obligiasi of the institutions and organizations
closed in accordance with the decree laws issudéruthe state of emergency and the legal
persons which were affiliated with these or thel mersons who are the owners and the
evaluation process regarding these applicationsinvihe scope of Article 5 of the Decree
Law No. 670 continue in line with the procedure laxped above.

There are 122 foundations which have been closdday kind of movables and immovables
and any kind of claims and documents belonginghemt have been transferred to the
Directorate General for Foundations.

Total obligations paid without court decision fd&2lfoundations, in accordance with Article
5 of the Decree Law No. 760 are 886.349,50 TL amalligation has been paid depending
on a court decision.

Questions related to the criminal prosecution of jarnalists, writers, bloggers, etc.

Legal framework and the recent statistics

10- Has there been any changes to the Penal Code kéysince the early 2016 (see
CDL-REF(2016)011, Penal Code of Turkey), especiatlyegards “verbal act offences” —i.e.
articles 125, 130, 216, 217, 220, 299, 300, anc?301

No amendment has been introduced to Articles 126, 216, 217, 220, 299, 300 and 301 of
the Penal Code of Turkey mentioned above sincéegening of 2016.

11- Regarding other provision of the Turkish law whitlay be qualified as “verbal act
offence” (namely Articles 6 and 7 of the Anti-Tertcaw no. 3713, and relevant provisions of
Law no. 5816 on offences against Atatiirk) — coukl mave an updated translation of the
relevant provisions in English?

Translations of the requested legal regulationpegsented as follows:

Anti Terrorism Law No: 3713

Disclosure and publication:

Article 6- Those who disclose or publish that erdest organization will commit crime
against certain persons, whether or not givingéraes and identities thereof but in a manner
to put across who is targeted, or who disclose utligh the identity of officials on anti-
terrorist duties or who identify such persons agdts shall be punished by imprisonment

from one to three years.
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(Amended second paragraph: 11/4/2013-6459/7 ads@ hwho print or publish leaflets and
declarations which legitimize or praise or encoardge terrorist organizations' methods
comprising force, violence or threat shall be pheds by imprisonment from one to three
years.

Those who, contrary to Article 14 of this Law, dase or publish the identity of informants
shall be punished by imprisonment from one to tlyesgs.

(Amended fourth paragraph: 29/6/2006-5532/5 afrtanl of the offences defined above are
committed through media, those in charge of suclliangvho have not participated in
committing the crime shall also be punished witigial fine from one thousand days to five-
thousand days. (Abolished last sentence: 11/4/335%/7 art.)

(Additional article:29/6/2006-5532/5 art.; Abolishe/7/2012-6352/105 art.)

Terrorist Organizations

Article 7- (Amended: 29/6/2006-5532/6 art.)

Whoever founds, leads a terrorist organization, l@wbmes member of such an organization,
with purpose to commit crime, in direction towaralgjectives prescribed in the Article 1,
through methods of pressure, threatening, intinedatsuppression, and menace, by taking
advantage of force and violence, shall be punisteedrding to the provisions of the Article
314 of the Turkish Criminal Code. Whoever arrangetvities of the organization shall also
be punished as leader of the organization.

(Amended second paragraph: 11/4/2013-6459/8 anbyd who make propaganda in order to
legitimize or praise or encourage the terroristaargations’ methods comprising force,
violence or threat shall be punished with imprisenmfrom 1 to 5 years. In case of
committing this crime through media, the penalty de given is increased by half.
Furthermore, those in charge of such media who mteparticipated in committing the
crime shall also be punished with judicial finerfrene thousand days to five-thousand days.
Below given acts and behaviors shall be punishedrding to provisions of this paragraph as
well:

a) (Abolished: 27/3/2015-6638/10 art.)

b) Even though not in course of convention and destration, in a manner to reveal being a
member or supporter of a terrorist organization;

1. to hang or carry emblem, pictures and sigrth®terrorist organization,

2. to shout slogans,

3. broadcasting through audio means,

4. to wear uniforms with emblem, pictures and siginthe terrorist organization.
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(Additional paragraph: 27/3/2015-6638/10 art.) Theago, fully or partially, veil their faces
with the purpose to hide personal identity in awetion or demonstration which is turned
into a terrorist organization propaganda shall beighed by imprisonment from three to five
years. In case those who commit mentioned offeapedy to force and violence, or keep or
use any kind of arms, molotov and similar explosjveflammable or wounding materials,
the lower limit of the penalty to be given can hetless than four years.

If the offences prescribed in the second parageehcommitted inside any block, local,
bureau or outlying buildings belonging to assooiadi, foundations, political parties, labour
and trade unions or their subsidiaries, or insidgcational institutions or student hostels or
their outlying buildings, then the punishment eagesd in this paragraph shall be doubled.
(Additional article: 11/4/2013-6459/8 art.) Everotigh not being a member to the terrorist
organization but in the name of the organizatibnsé who commit;

a) the offence prescribed in the second paragraph,

b) the offence prescribed in the second paragrépinticle 6,

c) the offence prescribed into offence of illegaltgipation to convention or demonstration
prescribed in Article 28(1) of the Law No 2911 oreéfings and Demonstrations dated
6/10/1983

shall not be separately punished due to the off@mescribed in sixth paragraph of Article
220 of the Law No. 5237.

Law on Crimes Committed Against Atatirk No: 5816

Article 1- Anyone who publicly insults or revilest&urk's memory shall be punished by
imprisonment from one to three years.

Anyone who destroys, cracks, spoils or pollutes $elptures, busts and monuments
representing Atattrk or the tomb of Atatirk shmdl sentenced to heavy imprisonment from
one to five years.

Anyone who encourages others to commit the abovaioreed crimes shall be punished as
the real offender.

Article 2- In the case the offenses prescribed rticke 1 are committed by two or more
persons collectively or in common or public placeshrough media, the penalty to be given
shall be increased by half .

If the offenses prescribed in paragraph two of detil are committed or attempted to be
committed with force, the penalty to be given sballincreased by one fold.

Article 3- Direct prosecutions shall be filed byeti©ffices of Public Prosecutors for the

crimes prescribed in this Law.
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Article 4- This Law enters into force on the datets publication.

Article 5- This Law is executed by the MinisterJfstice.

12- Considering the time since the coup attempt, howyntaiminal cases have been brought
against journalists, writers, bloggers, etc. foerbal act offences” (see above)? The Turkish
authorities are asked to give figures related eortamber of pending cases opened since 15
July 2016, as well as figures covering previousqaksr (for example, for the calendar years of
2015 and 2014), for comparison. The Commission ddnd interested in obtaining figures
for each type of the “verbal act offence” sepasatel order to see which provisions have
been used most often.

Comprehensive works should be carried out in oralgmesent statistical data on this matter.
These statistics will be presented when they aveiged completely.

13- Insofar as “verbal act offences” are concernedyhiat extent Turkish courts distinguish
between value judgments and statements of facped¢adly in relation to offences under
Articles 125, 299, 301 of the Penal Code)? Reggraladue judgments, how do the Turkish
courts distinguish between constitutionally progectriticism of State policies, public figures
etc., on one hand, and criminally punishable statémon the other?

(The information note presented to the Delegatibrthe Venice Commission during their
Ankara visit on 13-14 January 2016 in order togaee the opinion on Articles 216, 299,
301, 314 of the Turkish Penal Code, includes detiaiéxplanation of these issues. This
information note is appended to the USB drive.)

It was understood that during the proceedings iaies regulated under Articles 299 and 301
of the Turkish Penal Code No. 5237, it was confolrtigat statements made by the suspects,
which are defined as cursing, led to the mentiocrthes; statements apart from these are
assessed within the context of the right to cagciwithin the scope of the crime prescribed
under Article 301 of the Law No. 5237 "Insultingetfurkish Nation, Republic of Turkey and
State institutions and organs in public" and inoadance with the values mentioned in this
Article, it is confirmed that, the crime in Articl@01 is not committed on grounds that the
statements which are made following an incident @efthed as cursing, were addressed to a
particular person and not made generally.

The decision of the Constitutional Court dated 242016 with the Case No. 2016/25 and
Decision no. 2016/186 indicates that launching @catons regarding defamation and
cursing to the President of the Republic is subjedhe approval of the Minister of Justice,
this authority vested with the Minister of Justican be interpreted as the exercise of the

power of discretion in the best interests of that&and the public other than as a judicial
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evaluation, the authority also serves as a guagdntethose allegedly committed crimes and
Article 299 of the Law No. 5237 is not contrarythe principle of constitutional state.

14- Does Atrticle 39 of the Turkish Constitution relataly to the civil proceedings in
defamation or also to the criminal proceedings? Mdibas “the right to prove the allegations”
in this Article imply? What if the defendant is apgable of proving beyond reasonable doubt
the truthfulness of the statement s/he has made,ntay demonstrate that the factual
statement was at least plausible and based on smdile (yet not conclusive) source of
information? Is there a “public interest” defenee such cases (cf. the notion of “public
interest to determine whether the accusation &’ truArticle 127 p. 1)?

The right to prove the allegations embodied in @&ti39 of the Constitution is regulated in
Article 127 of the Penal Code of Turkey No. 523haarning the criminal proceedings. The
provision of article is as follows:

“Proof of the accusation

Article 127- (1) Where an accusation, the subjeetten of which constitutes a criminal
offence, is proven, the person shall receive nalpgnThe accusation shall be assumed to be
proven upon the finalisation of a guilty verdictaagst the insulted person concerning such
accusation. Otherwise, where there is an applicat prove the accusation is true the
acceptance of such will depend upon whether tteegepublic interest to determine whether
the accusation is true or whether the complainamisents to the process of proving the
accusation.

(2) Where a person is insulted by referring to einvéhich has been proven, there shall be a
penalty.”

If the subject matter of the insult constitutes aotusation of a criminal offense against
another person, investigations and prosecutionksbeilinitiated in particular regarding this
offense. Within the scope of the case heard regartlie insult, the proceedings carried out
with respect to the accusation will be made a jpliejal question. In other words, the decision
made with respect to the insult may be taken uperconclusion of the case heard regarding
the accusation. If the accusation is proved incdse heard on this matter, an acquittal will be
declared on account of the insult. However, thdéreukl be public interest or the insulted
person should consent to the process of provingatiweisation as prescribed by law. The
courts do not consider that proving the accusat@an absolute requirement for the acquittal
of the insult. They make decisions according to riagure of each fact, having regard to
whether the suspect accused of the insult may khtve other party is completely innocent

while making allegations which are the subject aratif the offense and whether there is
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convincing but non-conclusive evidence beyond nealle doubt concerning the fact which
is the subject matter of the insult. In the prooegsl carried out in this regard, the case is
taken into account within the scope of the righfréedom of expression and dissemination of
thought and the rights to denunciation and complstipulated in Articles 26, 36 and 74 of
the Constitution.

Seditious speech, hate speech, blasphemy etcicuiplport to and apology for the ends and
means of “criminal organisations”

15- Is it possible to give examples of recent casesdas Articles 299 and 301, where the
journalists were prosecuted for “insulting the Rfest” or “degrading Turkish nation”?
Article 301 contains an exception from criminabiigy which covers “the expression of an
opinion for the purpose of criticism” — does thengaexception apply to Article 2997 Again,
how do the courts distinguish between constitutignacceptable criticism and criminally
punishable forms of expression under Articles 299 201?

(The information note presented to the Delegatibrthe Venice Commission during their
Ankara visit on 13-14 January 2016 in order togaee the opinion on Articles 216, 299,
301, 314 of the Turkish Penal Code, includes detiaiéxplanation of these issues. This
information note is appended to the USB drive.)

Within the scope of Article 299 of the Turkish Pe@ade, regulating the crime of "Insulting
the President of the Republic”, as of 15/07/20h6, tumber of files lodged to our Ministry
with regard to the insults to the President Recayyip Erd@an is 3161.

On 15/07/2016, following the coup attempt initiatedour country, President Recep Tayyip
Erdozan announced that for once only, he pardoned tiadse acted in disrespect to his
personality and insulted him and withdrew the ca3éss authority to permit prosecutions
vested with the Minister of Justice under ArticB92of the Law No. 5237, can be interpreted
as the exercise of the power of discretion in tbst interests of the State and the public other
than as a judicial evaluation. However, despitdhake, as of 15/07/2016, the prosecution of
508 files were not permitted, also, the prosecutd®O files were not permitted for other
reasons, thus total number of files the prosecstairwhich were not allowed, is 558.

It was understood from the files that 8 suspectb&58 files are journalists.

-Court decision set as a precedent: At the endhef proceedings launched upon the
allegation that the accused M.E C. who is a colgimim the Newspaper Sozci insulted the
President with the following statements of his owmfutitled "Ergiin Poyraz Cleans the
Cemetery" dated 05.03.2015 'He wrote various books in jail. The Egkn family who read
the books written inside and outside jail, wereyveritated. Because his books disturbed
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those quackers at the top of the government thé. Mdsle he was cleaning, the grave with
2" Criminal Court of General Jurisdiction "returneck tacquittal of the accused" in its
decision dated 17/02/2016, with the Case no. 2G454hd Decision no. 2016/133, "on the
grounds that the content of the news is in conftyrmith the apparent reality, the participant
is a political personality and political public figes should be more tolerant of severe
criticism than other people, the remarks made hadghoto published along with the column
are associated with the subject of the column,dblemn does not involve an insulting
language, the principle of proportionality is naolated, the relevant column does not cross
the boundaries of the right to inform and criticezeercised by the press, the phrases in the
relevant column do not involve value judgment whigbuld degrade the participant, the
phrases do not dishonor or besmirch his reputatiba, style used while conveying the
message of the column does not infringe upon thve tlaus the acts allegedly committed by
the accused are not defined as crimes in the law".

- It is observed that, under Article 301 of the &e@iode of Turkey No. 5237, the provision
stating that “the expression of an opinion for thepose of criticism does not constitute an
offence” is not regulated under Article 299 of gemme Code but this does not mean that it
will not apply for this article; this is at the drgtion of the courts. As clearly stipulated in
Article 26 of the Constitution of the Republic ofirkey, in the ECHR and in the Press Law
No. 5187 as well as in the case-laws of the localrts and the Court of Cassation, the
statements of opinion made for the purposes otistih are considered within the scope of
freedom of expression and even the severe critieischvulgarity against the political power
and the President who is the head of the execptiveer are taken into account within the
framework of freedom of expression and press.

- Following the coup attempt in Turkey on 15/7/20H% a consequence of the press
statements of President Recep Tayyip Eadoindicating that he had forgiven, for once only,
those who disrespected and insulted him and hevitadrawn the cases, prosecution permits
were not granted to a large extent, in the dossebsnitted to the Directorate General for
Criminal Affairs in the Ministry of Justice uponehiequest for prosecution permit, due to the
offenses of insulting the President, whereas, udecle 299 of the Code No. 5237, the
power of the Ministry of Justice to grant prosecatipermits is a power of discretion in
favour of the State and public interest rather thaudicial assessment.

16- According to the Turkish Government hate speedhriminally punishable under Article

216 only where it creates “an explicit and immindanger to public security”. Is it possible
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to give few examples, from a re-cent case-law efftbrkish courts, of a statement which has
been found as creating such danger? Does this texeegpply in the context of Articles 299
and 3017

Within the scope of the offense “provoking the pald hatred, hostility or degrading” in the
first paragraph of Article 216 of the Penal CodeTofkey No. 5237, “the case where an
explicit and imminent danger to public security eges”, which is one of the legal elements
of the offense, is not required as a legal elenreitte offenses under Article 299 and 301 of
the Penal Code of Turkey No. 5237 as well as tfeneé “degrading a section of the public
on grounds of social class, race, religion, seehdgr or regional differences” in the second
paragraph of Article 216.

17- How often the journalists were prosecuted for cotting an offence “on behalf” of a
criminal organisation, without being members (Adi20, alone and in conjunction with
Article 314)? Is it possible to be prosecuted foblgations which support ideas, values,
goals and methods of an organisation declared fealt) solely on the basis of the content of
the publication? Should the courts establish oflaetors, besides the content, to trigger
liability under those provisions?

In line with the paragraph added in Article 7/4tbé Law No. 3713 by the Law No. 6459
dated 11/4/2013, making propaganda does not cotestihe offense of membership of an
organization. These persons may only be held resiplenfor making propaganda of the
organization. If the action constituting an offemse¢he penal code and special laws is taken
for the purposes of the organization, the perpatsainay be held responsible for committing
an offense on behalf of the organization even thotiggy are not the members of the
organization.

18- To be brought to liability under Article 220, isnecessary that the criminal character of
an organisation is recognised officially, and, of st which stage and in which form (by a
final court judgment or otherwise)?

Fundamental legal elements of a criminal orgaroraéire stipulated in the first paragraph of
Article 220 of the Turkish Criminal Code. Due tceetheference made in paragraph three of
Article 314 concerning armed terrorist organizagiothe provisions in Article 220 are also
apply for the organizations that are establishezbtamit terror crimes.

In order to mention about an "organization" witkine scope of above-mentioned two articles,
pursuant to the provision of first paragraph ofiélet 220; the followings are required;

e The existence of an organization to be establisbesdmmit actions which are considered

as a crime by the Law,
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e The organization must be qualified to commit criaseregard to its structure, quantity of
its members as well as its tools and equipments,

e The number of members of the organization must leaat three persons.

The existence of these criteria is evaluated atyestage by the authorities operating in the
judicial process. In other words, this evaluatisnrmade by law enforcement units and the
public prosecutor during the investigation prodessated upon denunciation and complaint,
by the courts during prosecution (case) process,bgnrelated higher courts during appeal
process. The fact that "criminal organization" ortetrorist organization" nature of an
organization is fixed in absolute terms with a d#fie judgment, certainly requires the
existence of a definitive judgment of convictionowtver, this fact, until reaching at the
definitive judgment phase, does not mean that suclassification/ evaluation could not be
made by competent authorities. As a matter of faghlic prosecutors file a criminal case
upon the evaluation made as a result of the prdéisecdirst instance courts give conviction
sentence if they deem it appropriate as a resulh@ftrial, and appeal authorities reach at
"definitive judgment” phase when they approved tieeision upon deeming proper the
evaluations made.

Whether or not the formation of an organizatiorats organization, or the character of the
organization is decided by courts. The crime ofngean executive or member of the
organization as regards leaders, executives andbersnof the organization generates with
the establishment of the criminal organization. At the organization and propaganda,
however, generates only after the court deciddsittigaan organization or if it clearly known
that it is an criminal organization. Because thesenes are deliberate and willingly
committed crimes, in other words, they are the eantommitted with direct intention.
Establishing a criminal organization is a concrg@ger crime. It is enough that it has been
established to commit a crime. Committing crimeneg necessary. Since it is not a harm
crime, the formation of danger is sufficient.

For example, the first Supreme Court decision qmr@gal of a conviction decision made for
being a member to DAESH terrorist organizationated 15 July 2015. The structure, actions
and terrorist organization nature of DAESH was eixaoh in detail in the mentioned decision
of the Higher Court. The decision was the firstrappl decision made on DAESH. However,
first instance court decision (Bayburt High Crinlir@ourt) affiliated with the mentioned
approval decision was dated 5/11/2014 while thmicial case was dated 26/6/2014.
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19- In how many cases, since the beginning of the eemesg regimes, the journalists,
bloggers etc. have been arrested and detained mantein connection with “verbal act
offences”?

Comprehensive works should be carried out in orolgmresent statistical data on this matter.
These statistics will be presented when they aveiged completely.

20- Are the new rules of criminal investigations, ituzed by the emergency decree laws (in
particular extend-ed time-limits for the judiciagview of detention on remand, limitations on
the confidential contacts with lawyers etc.), apgible to the “verbal act offences”? In
practice, how often the arrested journalists hagenbsubjected to these new rules? In
particular, how often the judicial review of thetelgtion order has been delayed, and how
often the right of confidential access to a lawlyas been delayed or limited, in ac-cordance
with the new procedure?

During the coup attempt on 15 July, approximatey thousand soldiers were caught in
flagrante delicto for attempting to abolish the constitutional ordey force of arms.
Furthermore, a large number of people have beesminget for committing terror offenses
within the scope of the active fight against termganizations, notably FETO which
attempted the coup throughout the country. Theegfttre number of convicts and detainees
exceeds the capacity of penal execution institstidss a consequence, due to the increasing
number of meetings with lawyers, it was deemed @mte to set specific days and times in
a week, also having regard to the requests ofagdrs, so that no one loses their rights in
this regard. It is definitely not possible to mentithat convicts and detainees are deprived of
the right to see their lawyers.

For example; there are 5960 detainees who commidgdr offenses on Ankara Sincan
campus. There are 1669 detainees who are kephésetoffenses only in Sincan T-type
Closed Penal Institution. It is not physically pbss for these detainees to see their lawyers
for an unlimited duration. Moreover, such meetingd also make it impossible for other
detainees to see their lawyers, as well.

Confidentiality decisions are made by the Publiosecutor's Offices or the courts upon the
request of these offices, with respect to sevengiomg investigations. It is clear that the
duration of meetings between them and their lawwgitde prolonged when the lawyers can
have full access to the files upon the lifting dfede confidentiality decisions or the
commencement of the trials.

On the other hand, the duration of meetings betvadlecronvicts/detainees and their lawyers

will be normalized when the state of emergenciftisd.
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Putting this aside; Article 23.5 under the titleefal advice" in the Recommendation
Rec(2006)2 of the Committee of Ministers to mendiates on the European Prison Rules is
as follows;

23.5. A judicial authority may in exceptional ciroatances authorise restrictions on such
confidentiality to prevent serious crime or majoedches of prison safety and security.
Furthermore, in Article 24.2 under the title “Cocttavith the outside world”, it is stipulated:
“Communication and visits may be subject to resbits and monitoring necessary for the
requirements of continuing criminal investigatiomsaintenance of good order, safety and
security, prevention of criminal offences and petitn of victims of crime, but such
restrictions, including specific restrictions oreérby a judicial authority, shall nevertheless
allow an acceptable minimum level of contact.”

These regulations has laid down the circumstancdgtee motives on which limitations will
be imposed on the meetings between the convictsletathees and their lawyers.

In the first paragraph of Article 59 titled "Righd see a lawyer or a notary" under the Law
No. 5275 on the Execution of Penalties and SecMégsures which entered into force in the
Official Gazette dated 29/12/2004, it is stipulatieat “the convict shall have the right to meet
a lawyer for three times at most without a poweantbbrney, within the framework of legal
practice.”

The second paragraph regulates that “meetings witta lawyer or a notary shall take
place upon presentation of professional identity aas, except for holidays and within
working hours, in places allocated for this purposgout of hearing but within sight for
security reasons.”

In the third paragraph, it is envisaged that "a lawyer may not have meetings with
several convicts at the same time, even if he/sheltls powers of attorney issued by
them."

The fourth paragraph of the same article is as fotws: “(Amended on 25/5/2005 by
Article 5 of the Act No. 5351) Lawyers' documentsrad files related to defence and their
records of the meetings with their client shall notbe subject to examination. However,
the relationship of the convicts sentenced for theffenses under Article 220 of the Code
No. 5237 and the fourth and fifth parts of the fouth chapter in Volume Il of the same
Code and their lawyers; the documents given by thespersons to their lawyers or vice
versa may be examined by the judges of execution a&ll as the presence of an official
during the meetings, upon the request of the PubliProsecutor's Office and the decision

of the judge of execution, in cases where there afimdings or documents showing that
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the actions constituting an offense are taken, theaecurity of the penal execution
institution is endangered, they act as intermediags for organizational communication
between the members of terrorist organizations or ther criminal organizations. In case

of such a decision, the relevant persons may raigdjection in accordance with the Law
No. 4675.”

The fifth paragraph is regulated as follows: “(Gawadded on 25/5/2005 by Article 5 of the
Act No. 5351) Provided that it complies with thaeimational agreements to which the
Republic ot Turkey is party to and with the prideipf reciprocality, Turkish or foreign
convicts against whom there are ongoing invesbgatior prosecutions in foreign countries,
who want to bring an action before the courts oifgn countries or international judicial
authorities or for or against whom there are pemaiases may meet their foreign lawyers,
provided that these investigations and prosecutiwedimited to the actions which will be or
are brought and that a power of attorney is suledhitForeign lawyers who do not have a
power of attorney may see the convict accompanied bawyer registered in Turkish bar
association.”

In accordance with Article 116 titled "Obligation$ detainees” under the same Law, these
provisions are also applicable to detainees.

As it is seen, also before the state of emergecestain limitations were imposed on the
meetings between the convicts or detainees and ldgyers when deemed necessary, in
accordance with the international legislation ameld¢ase-law of the ECtHR.

Following the coup attempt on 15 July 2016, it waspensable to take a series of additional
and interim measures so that the investigationscexmmg the members of terrorist
organizations could be carried out quickly andre With the fundamental rules of law.

As a result of the investigations; it is known tinaany Western states implemented similar
interim provisions under the state of emergencyneb®ugh they suffered much less than
Turkey did. Putting this aside, it is known thatmpaivilians, soldiers and police officers lost
their life in the mentioned coup attempt.

Moreover, it is obvious that the mentioned practiaad measures taken serve the purpose of
the State to protect itself and its democracy so tie investigations against DAESH, PKK,
al-Qaeda, FETO/PDY and similar organizations whintbnsely launch attacks in Turkey can
be conducted quickly and in line with the fundamaéntles of law.

In the first paragraph of Article 2 titled "Basianiple of execution” in the Law No. 5275 on
the Execution of Penalties and Security Measutés provided that “the rules concerning the

execution of penalties and security measures $fglimplemented without discrimination
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between convicts as regards race, language, neliglenomination, nationality, colour,
gender, birth, philosophical belief, ethnic or sdarigin, political or other opinion, economic
power or other social status, and without making@uivilege to anyone.”

The second paragraph stipulates that “in the ekmctuf penalties and security measures,
there shall be no cruel, inhuman, degrading or hatimg treatment.”

As it is seen, the principle of equality, one oé thmain principles of criminal law applies
identically in the Law No. 5275 on the Execution Bénalties and Security Measures.
Therefore, there is no preferential treatment, Wwhscnot envisaged in the Laws, towards all
the convicts/detainees kept for civil, terror ogamized offenses.

Within this context, it is clear that there will @ preferential treatment towards those who
work as journalists and are detained in the pemakwion institutions for the offenses
stipulated in the Penal Code of Turkey.

On the other hand, in the subparagraph (m) of kericof the Law No. 6755, it is provided
that "the right of the suspect in custody to sedr lawyers may be limited for five days upon
the decision of the public prosecutor. The suspeay not testify during this period.” This
regulation was repealed by Article 11 of the Dedrae No. 684 dated 23 January 2017.
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NUMBER OF CLOSED ORGANIZATIONS
THROUGH DECREE LAWS (NET)

NUMBER OF CLOSED ORGANIZATIONS
UPON APPROVAL (NET)

PKK/KCK, PKK/KCK, DHKP/C
DHKP/C AND DAESH AND AND OTHER DAESH AND TOTAL
AR AN ZATTE FETO/ OTHER SIMILAR AR g/i; LEFTIST SIMILAR (NET)
PDY LEFTIST ORGANIZATIO ORGANIZATIONS ORGANIZATIO
ORGANIZATIO NS Y NS
NS

ASSOCIATION 1136 253 12 1401
NEWSPAPER 40 45
MAGAZINE 16 19
RADIO 21 1 4 10 36
TELEVISION 15 11 33
NEWS AGENCY 3 2 5
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FETO/PDY

NUMBER OF ORGANIZATIONS CLOSED FOR THEIR AFFILIATIO N WITH FETO/PDY

ORGANIZATION

NUMBER OF CLOSED ORGANIZATIONS
THROUGH DECREE LAWS (NET)

NUMBER OF CLOSED ORGANIZATIONS
UPON APPROVAL (NET)

TOTAL (NET)

ASSOCIATION 1136 1136
NEWSPAPER 40 40
MAGAZINE 16 16
RADIO 21 4 25
TELEVISION 15 20
NEWS AGENCY 3 3

82




OTHER ORGANIZATIONS

NUMBER OF CLOSED ORGANIZATIONS NUMBER OF CLOSED ORGANIZATIONS UPON
THROUGH DECREE LAWS (NET) APPROVAL (NET)
PKK/KCK, DHKP/C DAESH AND
PKK/KCK, DHKP/C TOTAL (NET)
AND OTHER SIMILAR DAESH AND SIMILAR
ORGANIZATION OTHER | AND OTHER LEFTIST
LEFTIST ORGANIZATIO ORGANIZATIONS
ORGANIZATIONS
ORGANIZATIONS NS
ASSOCIATION 253 12 265
NEWSPAPER 5 5
MAGAZINE 3 3
RADIO 1 10 11
TELEVISION 2 11 13

NEWS AGENCY 2 2
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Item
No

10

11

12

13

14

15

16

17

18

19

Decree Law
Decree Law

Name of Newspapers Province Regulating the Zeegulating
Closure Reinstatement

Adana Haber Gazetesi Adana 668

Adana Medya Gazetesi Adana 668

Akdeniz Turk Adana 668

Suhut'un Sesi Gazetesi Afyonkarahisé68 679

Kurtulus Gazetesi Afyonkarahisar 668 675

Lider Gazetesi Afyonkarahisa68 675

Iscehisar Durum Gazetesi Afyonkarahisar 668 675

Turkeli Gazetesi Afyonkarahisa68 679

Antalya Gazetesi Antalya 668

Yerel Baky Gazetesi Aydin 668

Nazar Aydin 668

Batman Gazetesi Batman 668 679

Batman Postas| Gazetesi Batman 668

Batman Dgus Gazetesi Batman 668

Bing6l Olay Gazetesi Bingol 668 675

frade Gazetesi Hatay 668

Iskenderun Olay Gazetesi Hatay 668

Ekonomi Istanbul 668

Ege'de Son S0z Gazetesi | Izmir 668 675

84



20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38

39

40

41

Demokrat Gebze Kocaeli
Kocaeli Manet Kocaeli
Bizim Kocaeli Kocaeli

Haber Kitahya Gazetesi | Kitahya

Gediz Gazetesi Kitahya
Zafer Gazetesi Kitahya
Hisar Gazetesi Klutahya

Turgutlu Havadis Gazetesi Manisa

Milas Feza Gazetesi Mia
Turkiye'de Yeni Yildiz

_ Nigde
Gazetesi
Hakikat Gazetesi Sivas

Urfa Haber Ajansi Gazetes Sanlurfa
Ajans 11 Gazetesi Sanliurfa
Yeni Emek Tekirdag
Banaz Postas| Gazetesi sald
Son Nokta Gazetesi Usak
Merkir Haber Gazetesi Van
Millet Gazetesi

Bugun Gazetesi

Meydan Gazetesi

Ozgur Dglince Gazetesi

Taraf
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668

668

668

668

668

668

668

668

668

668

668

668

668

668

668

668

668

668

668

668

668

668

679

679

679

675



42

43

44

45

46

47

48

49

50

51

52

53

54

55

56

57

58

59

60

61

62

Yarina Balg

Yeni Hayat

Zaman Gazetesi

Today's Zaman

Ozgur Gundem Gazetesi Istanbul
Azadiya Welat Gazetesi | Diyarbakir
Yiksekova Haber Gazetesi Hakkari
Batman Cadas Gazetesi | Batman
Cizre Postasi Gazetesi Sirnak

Idil Haber Gazetesi Sirnak
Guney Expres Gazetesi | Sirnak
Prestij Haber Gazetesi Van
Urfanatik Gazetesi Sanlurfa
Kiziltepe'nin Sesi Gazetesi Mardin
Ekspres Gazetesi Adana

Turkiye Marget Gazetesi | Corum

Dayeli Gazetesi Hatay
Akis Gazetesi Kitahya
Ipekyolu Gazetesi Ordu
Son Dakika Gazetesi lzmir
Yedigin Gazetesi Ankara
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668

668

668

668

675

675

675

675

675

675

675

675

675

675

677

677

677

677

677

677

677

679

679

679

679

679



term Decree Law Decree Law

No Name of Magazine Province Regulating the Regulating the
Closure Reinstatement

. Akad.ernik Argtirmalar -

Dergisi

2 Aksiyon 668

3 Asya Pasifik (Pasiad) Dergis 668

4 Bisiklet Cocuk dergisi 668

5 Diyalog Avrasya Dergisi 668

6 Ekolife Dergisi 668

7 Ekoloji Dergisi 668

8 Fountain Dergisi 668

9 Gonca Dergisi 668

10 | Gul Yaprag! Dergisi 668

11 | Nokta 668

12 | Sizinti 668

13 | Yagmur Dergisi 668

14 | Yeni Umit 668

15  Zirve Dergisi 668

16 | Tiroj Dergisi Istanbul 675

17  Evrensel Kiltur Dergisi Istanbul 675

18 | Ozgirlik Diinyasi Dergisi Istanbul 675

19 Haberexen Dergisi Samsun 677
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Decree Law
Item | Name of News _ _ .

Regulating the Decree Law Regulating the Reinstatement
No | Agency

Closure
1 Cihan Haber Ajansi | 668
2 Muhabir Haber Ajansi 668
3 Sem Haber Ajansi 668

DIHA (Dicle Haber
4 _ 675
Ajansi)
5 Jin Haber ajansi 675
Decree Law _
) ) Decree Law Regulating the
Item No | Name of Radio Outlet |Regulating the
Reinstatement
Closure

1 Aksaray Mavi Radyo 668
2 Akttel Radyo 668
3 Berfin FM 668
4 Bur¢ FM 668
5 Cihan Radyo 668
6 Diunya Radyo 668
7 Esra Radyo 668
8 Haber Radyo Ege 668
9 Herkdl FM 668
10 Jest FM 668
11 Kanaltirk Radyo 668
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12 Radyo 59 668
13 Radyo Aile Rehberi 668
14 Radyo Bamteli 668
15 Radyo Cihan 668
16 Radyo Fikih 668
17 Radyo Kure 668
18 Radyo Mehtap 668
19 Radyo Nur 668
20 RadydSimsek 668
- Samanyolu Habe -
Radyosu
22 Umut FM 668 675
23 Yagmur FM 668 675
24 Batman Fm 677
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RADIOS CLOSED/REINSTATED UPON THE DECISION OF THE C OMMISSION

Item Name of Radio _
Status of Reinstatement

No Outlet

1 Usak Radyo Klas

2 Art Radyo

3 Azadi Amed Radyo
4 Ozgiir Giin Radyo
5 Dogu Radyo

6 Ozgiir Giing

7 Ozgiir Radyo

8 Patnos FM

9 Radyo Dinya

10 Radyo Karacaga

11 Ses Radyo

12 Rengin FM

13 Yon Radyo Reinstated

14 Ort FM

15 Cuma Radyo
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Decree Law _

Item No | Name of TV Outlet Regulating the De.cree Law Regulating the
Closure Reinstatement

1 Baris TV 668

2 Bugin TV 668

3 Can Erzincan TV 668

4 Dunya TV 668

5 Hira TV 668

6 Irmak TV 668

7 Kanal 124 668

8 Kanalturk 668

9 MC TV 668

10 Mehtap TV 668

11 Merkur TV 668

12 Samanyolu Haber 668

13 Samanyolu TV 668

14 SRT Televizyonu 668 675

15 Tuna Shopping TV 668

16 Yumurcak TV 668

17 on4 683

18 Kanal 12 683
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TELEVISIONS CLOSED/REINSTATED UPON THE DECISION OF THE
COMMISSION

:EM Name of TV Outlet | Status of Reinstatement
1 Tele9

2 Kanal 35

3 Art TV

4 Azadi TV

5 Birlikmedya TV

6 Denge TV

7 HTV Hayat

8 imc

9 Jiyan TV

10 Mezopotamya TV

11 Ozgur Gin TV

12 TV 10

13 Van Geng¢ TV

14 Van TV

15 Zarok TV Reinstated
16 ORT TV

17 Gaye TV

18 Kudius TV Reinstated
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ANNEX-I NATIONAL REGULATIONS ON THE ISSUE

NATIONAL LEGISLATION

1- CONSTITUTION OF THE REPUBLIC OF TURKEY

I. Nature of fundamental rights and freedoms

ARTICLE 12- Everyone possesses inherent fundamental rightsfraedoms, which are
inviolable and inalienable. The fundamental riggmisl freedoms also comprise the duties and
responsibilities of the individual to the socidtys/her family, and other individuals.

[I. Restriction of fundamental rights and freedoms

ARTICLE 13- (As amended on October 3, 2001; Act No4709)

Fundamental rights and freedoms may be restrictdy lwy law and in conformity with the
reasons mentioned in the relevant articles of thas@tution without infringing upon their
essence.

These restrictions shall not be contrary to theeteand spirit of the Constitution and the
requirements of the democratic order of the so@ety the secular republic and the principle
of proportionality.

[ll. Prohibition of abuse of fundamental rights and freedoms

ARTICLE 14- (As amended on October 3, 2001; Act No4709)

None of the rights and freedoms embodied in thes@omion shall be exercised in the form
of activities aiming to violate the indivisible agrity of the State with its territory and nation,
and to endanger the existence of the democraticsaadlar order of the Republic based on
human rights.

No provision of this Constitution shall be interf@e in a manner that enables the State or
individuals to destroy the fundamental rights aredloms recognized by the Constitution or
to stage an activity with the aim of restrictingetin more extensively than stated in the
Constitution.

The sanctions to be applied against those who fratpeactivities contrary to these
provisions shall be determined by law.

IV. Suspension of the exercise of fundamental rightand freedoms

ARTICLE 15- In times of war, mobilization, martial law, or aast of emergency, the
exercise of fundamental rights and freedoms maypéially or entirely suspended, or
measures derogating the guarantees embodied @ahstitution may be taken to the extent
required by the exigencies of the situation, ag las obligations under international law are

not violated.
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(As amended on May 7, 2004; Act No. 5170) Even utide circumstances indicated in the
first paragraph, the individual’s right to life,ethntegrity of his/her corporeal and spiritual
existence shall be inviolable except where deatiurscthrough acts in conformity with law
of war; no one shall be compelled to reveal hisfleégion, conscience, thought or opinion,
nor be accused onaccount of them; offences andt@asnshall not be made retroactive; nor
shall anyone be held guilty until so proven by artouling.

C. Freedom of communication

ARTICLE 22- (As amended on October 3, 2001; Act No4709)

Everyone has the freedom of communication. Privdi@ommunication is fundamental.
Unless there exists a decision duly given by a udg one or several of the grounds of
national security, public order, prevention ofcrinpeotection of public health and public
morals, or protection of the rights and freedomsibfers, or unless there exists a written
order of an agency authorized by law in cases whela&y is prejudicial, again on the above-
mentioned grounds, communication shall not be iragedor its privacy be violated. The
decision of the competent authority shall be sutadifor the approval of the judge having
jurisdiction within twenty-four hours. The judgeathannounce his decision within forty-
eight hours from the time of seizure; otherwis&se shall be automatically lifted.

Public institutions and agencies where exceptioag be applied are prescribed in law.

VII. Freedom of thought and opinion

ARTICLE 25- Everyone has the freedom of thought and opinion.

No one shall be compelled to reveal his/her thasightd opinions for any reason or purpose;
nor shall anyone be blamed or accused because/bEhthoughts and opinions.

VIII. Freedom of expression and dissemination of thught

ARTICLE 26- Everyone has the right to express and dissemihat@er thoughts and
opinions by speech, in writing or in pictures orotgh other media, individually or
collectively. This freedom includes the liberty receiving or imparting information or ideas
without interference by official authorities. Thgovision shall not preclude subjecting
transmission by radio, television, cinema, or samiheans to a system of licensing.

(As amended on October 3, 2001; Act No. 4709) Txerase of these freedoms may be
restricted for the purposes of national securitblig order, public safety, safeguarding the
basic characteristics of the Republic and the isthie integrity of the State with its territory
and nation, preventing crime, punishing offendesithholding information duly classified as

a state secret, protecting the reputation or rigimg private and family life of others, or
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protecting professional secrets as prescribedwyda ensuring the proper functioning of the
judiciary.

(Repealed on October 3, 2001; Act No. 4709)

Regulatory provisions concerning the use of meardigseminate information and thoughts
shall not be deemed as the restriction of freedbexpression and dissemination of thoughts
as long as the transmission of information and ghésiis not prevented.

(Paragraph added on October 3, 2001; Act No. 470%) formalities, conditions and
procedures to be applied in exercising the freedbaxpression and dissemination of thought
shall be prescribed by law.

IX. Freedom of science and the arts

ARTICLE 27- Everyone has the right to study and teach, expees$ disseminate science
and the arts, and to carry out research in thesasfireely.

The right to disseminate shall not be exercisedHerpurpose of changing the provisions of
articles 1, 2 and 3 of the Constitution.

The provision of this article shall not precludgutation by law of the entry and distribution
of foreign publications in the country.

Freedom of the press

ARTICLE 28- The press is free, and shall not be censored.e$tablishment of a printing
house shall not be subject to prior permissiormerdeposit of a financial guarantee.
(Repealed on October 3, 2001; Act No. 4709)

The State shall take the necessary measures teednsedom of the press and information.

In the limitation of freedom of the press, the psoans of articles 26 and 27 of the
Constitution shall apply.

Anyone who writes any news or articles which theaate internal or external security of the
State or the indivisible integrity of the State lwits territory and nation, which tend to incite
offence, riot or insurrection, or which refer t@assified state secrets or has them printed, and
anyone who prints or transmits such news or agitdeothers for the purposes above, shall be
held responsible under the law relevant to thefanoés. Distribution may be prevented as a
precautionary measure by the decision of a judg@) oase delay is deemed prejudicial, by
the competent authority explicitly designated hy.lahe authority preventing the distribution
shall notify a competent judge of its decision wittwenty-four hours at the latest. The order
preventing distribution shall become null and voidess upheld by a competent judge within

forty-eight hours at the latest.
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No ban shall be placed on the reporting of evestsept by the decision of judge issued
within the limits specified by law, to ensure profpnctioning of the judiciary.

Periodical and non-periodical publications may éeexd by a decision of a judge in cases of
ongoing investigation or prosecution of crimes #pext by law; or by order of the competent
authority explicitly designated by law, in situat®©where delay may constitute a prejudice
with respect to the protection of the indivisiblaegrity of the State with its territory and
nation, national security, public order or publionas and for the prevention of crime. The
competent authority issuing the order to seizel stwlfy a competent judge of its decision
within twenty-four hours at the latest; the orderseize shall become null and void unless
upheld by a judge within forty-eight hours at theekt.

General provisions shall apply when seizing andisoating periodicals and non-periodicals
for reasons of criminal investigation and prosemuti

Periodicals published in Turkey may be temporasigpended by court ruling if found to
contain material which contravenes the indivisiblegrity of the State with its territory and
nation, the fundamental principles of the Repubi@tional security and public morals. Any
publication which clearly bears the characterisbéseing a continuation of a suspended
periodical is prohibited; and shall be seized bgislen of a judge.

Right to publish periodicals and non-periodicals

ARTICLE 29- Publication of periodicals or non-periodicals $hadt be subject to prior
authorization or the deposit of a financial guasant

Submission of the information and documents spetifiy law to the competent authority
designated by law is sufficient to publish a peigad If these information and documents are
found to contravene the laws, the competent authshiall apply to the court for suspension
of publication.

The principles regarding the publication, the ctinds of publication and the financial
resources of periodicals, and the profession afnmlism shall be regulated by law. The law
shall not impose any political, economic, financéld technical conditions

Protection of printing facilities

ARTICLE 30- (As amended on May 7, 2004; Act No. 5170)

A printing house and its annexes, duly establisked press enterprise under law, and press
equipment shall not be seized, confiscated, orelanom operation on the grounds of having

been used in a crime.
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[I- PENAL CODE OF TURKEY

Prevention of the Exercise of Freedom of Belief, Tdught and Conviction

Article 115

(1) Any person who uses force against, or threatemsther person in order to compel him to
alter or declare, or in order to prevent him froecldring or disseminating, his religious,
political, social, or philosophical beliefs, thoughor convictions shall be sentenced to a
penalty of imprisonment for a term of one to thyears.

(2) (Amended on 2 March 2014 — By Article 14 of thaw no. 6529) Where communal
religious worship or ceremony is prevented by tise of force, threats or by any other
unlawful act a penalty in accordance with paragrhghall be imposed.

(3) (Added on 2 March 2014 — By Article 14 of the@w. no. 6529) Where life styles
originating from beliefs, thoughts or convictiore @nterfered with or altered involuntarily by
using force, threats or by any other unlawful acpenalty in accordance with paragraph 1
shall be imposed.

Common Provision

Article 119

(1) Where the offences of preventing education tasding; preventing activities of a public
institution or professional institution considertedoe a public institution; preventing exercise
of political rights; preventing exercise of the ddem of belief, thought and conviction;
violation of the residence immunity; violation olfiet freedom to work and labour are
committed: a) by using a weapon,;

b) while concealing an identity or with an unsigrheitier or by using a particular symbol,

c) together by more than one person;

d) by taking advantage of the power to invoke fdarived from a criminal organisation
which exists, or is assumed to exist;

e) By misusing the influence derived from publidic#,the penalty to be imposed shall be
doubled.

(2) During the commission of these offences, if faygted Injury on Account of its
Consequences occurs, then the provisions reladingténtional injury shall be additionally
applied.

Hatred and Discrimination

Article 122 — (Amended on 2 March 2014 — By Articld5 of the Law no. 6529)

(1) Any person who

97



(a) Prevents the sale, transfer or rental of a mlevar immovable property offered to the
public,

(b) Prevents a person from enjoying services afféoethe public,

(c) Prevents a person from being recruited fora jo

(d) Prevents a person from undertaking an ordieapnomic activity on the ground of hatred
based on differences of language, race, nationaaipur, gender, disability, political view,
philosophical belief, religion or sect shall be teeiwed to a penalty of imprisonment for a
term of one year to three years.

[ll- TURKISH LAW ON THE RIGHT TO INFORMATION

Right to Information

Article 4- Everyone has the right to information.

Foreign residents in Turkey and the foreign leguities operating in Turkey can exercise the
right in this law, on the condition that the infaation that they require is related to them or
the field of their activities; and on the basigled principle of reciprocity.

All rights and obligations arising from internatadnconventions to which Turkey is a party
are reserved.

The Obligation to Provide Information

Article 5- The institutions and agencies are required to apgiyinistrative and technical
measures to provide every kind of information anduwient, with the exceptions set out in
this law, to provide the information for applicantand to review and decide on the
applications for access to information promptlyeefively and correctly.

The other legal regulations which are incompatiln the provisions contained herein shall
cease to be applicable as of the date this Act sante force

CHAPTER THREE

Application for Access to Information

Procedure of Application

Article 6- The application for the access to information isdenghrough a petition that
includes the name, surname, residence or the wiahieas of the applicant and the signature;
where the applicant is a company, its title andatiéress, and the signature of the authorised
person together with a certificate of authorisgtibm the institution that possesses the
information or the document. The application cannisde also through electronic or other
types of communication tools, provided that thentdg and the signature of the applicant can
be legally determined.

The information and the document that is requestest be clearly specified in the petition.
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IV- PRESS LAW

Freedom of the Press

Article 3 — The press is free. This freedom includes thbtrig acquire and disseminate
information, and to criticize, interpret and creatarks.

The exercise of this freedom may be restricted dooedance with the requirements of a
democratic society to protect the reputation agtts of others as well as public health and
public morality, national security, and public ardend public safety; to safeguard the
indivisible integrity of its territory; to prevemtrime; to withhold information duly classified
as State secrets; and to ensure the authoritynapakiial functioning of the judiciary.

Owner of the Periodical

Article 6 — Natural persons and legal entities as well ddipinstitutions and organizations
may own periodicals.

If the owner of a periodical is below 18 years géar restricted, paragraph 2 of Article 5
shall apply for the legal representative, and & ¢lwner is a legal entity, it shall also apply to
the authorized representative of the legal entity.

News Source

Article 12 — The owner of the periodical, responsible editor] owner of the publication
cannot be forced to either disclose their newscasuincluding information and documents or
to legally testify on this issue.

Confiscation and Prohibition of Distribution and Sde

Article 25 — The public prosecutor may confiscate three coptemost of all printed matter
for examination. If inconvenience results from gslan the examination, police may
confiscate the printed matter.

So long as an examination or investigation is |&edc all printed matter may be confiscated
through a judge’s order under Law Concerning Crin@smmitted Against Atatirk’s
Principles No. 5816 dated 25.07.1951, the Reformnwd. atated in Article 174 of the
Constitution, paragraph 2 of Article 146, paragsaghand 4 of Article 153, Article 155,
paragraphs 1 and 2 of Article 311, paragraphs 2daoidArticle 312, paragraph (a) of Article
312 of Turkish Penal Code No. 765 and paragrapéusd25 of Article 7 of Anti-Terror Law
No. 3713 dated 12.04.1991.

Notwithstanding their language of publication,héte is strong evidence that periodicals and
non-periodicals published outside of Turkey entailmes stated in the afore-mentioned
paragraph 2, their distribution or sale in Turkegynbe prohibited upon the order of the
Office of the Chief Public Prosecutor through trexdict of the local criminal judge. If
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inconvenience results from delays in the examinatia decision of the Chief Public
Prosecutor will be sufficient. This order shall peesented for judicial approval within 24
hours at the latest. If the judge does not apprenein 48 hours, the decision of the Chief
Prosecutor shall be null and void.

Those who intentionally distribute or sell publioats or newspapers prohibited under the
preceding paragraph shall be as responsible farftease as the owner of the publication.

V- LAW ON REGULATION OF PUBLICATIONS ON THE INTERNE T AND
COMBATING CRIMES COMMITTED BY MEANS OF SUCH PUBLICA TIONS OF
TURKEY

The decision to deny access, and implementation tieef

ARTICLE 8- (1) A decision to block access to internet publaagi shall be issued if there
are adequate grounds for suspicion that the conterdtitutes:

a) Any of the following offences under the Turkishir@inal Code, Statute 5237, dated
26/9/2004,

1) Incitement to commit suicide (article 84),

2) Sexual exploitation of children (article 103sfiparagraph),

3) Facilitating the use of narcotic or stimulanbstances (article 190),

4) Supply of substances which are dangerous tahgaticle 194),

5) Obscenity (article 226),

6) Prostitution (article 227),

7) Providing premises or facilities for gamblingtiee 228).

b) Any of the offences under the Law on Offencesiragf Ataturk, Statute 5816, dated
25/7/1951.

(2) A decision to block access may be issued ainVestigation stage by a judge, and at the
prosecution stage by a court. A decision to blamteas may also be taken at the investigation
stagey a public prosecutor in circumstances whedelay would present a risk. In such
circumstances, the public prosecutor shall subnsithér decision for approval by a judge
within 24 hours and the judge shall give his/hetiglen within a maximum of twenty-four
hours. If the decision is not approved within theriod, the measure shall be immediately
lifted by the public prosecutor. (Additional senten6/2/2014-6518/article 92) A decision to
block access may also be issued for a specifieielthperiod if it is considered that this will
serve the intended purpose. An objection to sudbasion implemented as a precautionary
measure may be made under the Criminal Procedute, &tatute 5271 dated 4/12/2004.
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(3) A copy of the decision to block access issugthbk judge, court or public prosecutor shall
be sent to the Presidency so that the necessalumsacan be implemented.

(4) The decision to block access shall be issuedffeio by the Presidency if the content or
hosting provider of the publications with conterttigh constitutes offences as specified in
the first paragraph is located outside the courdnd also in the case of publications with
content which constitutes offences mentioned irseations (2) and (5) and (6) of section (a)
of the first paragraph, even if the content or imgsprovider it located within the country.
The access provider shall be notified of this denisand shall be requested to take the
necessary action.

(5) The measures necessary to implement a decisidifock access shall be carried out
immediately, within a maximum of four hours as frtime notification of the decision.

(6) If the identity of the persons who created fheblication subject to the Presidency’s
decision to block access is identified, an offidamplaint shall be made by the Presidency to
the Office of the Chief Public Prosecutor.

(7) If, subsequent to investigation, a decisiontogbrosecute is issued, the decision to block
access shall automatically become invalidatedhis ¢ase, the public prosecutor shall send a
copy of the decision not to prosecute to the Pezgiyl.

(8) If the prosecution results in an acquittal, tieeision to block access shall automatically
become invalidated. In this case, the court shtaidsa copy of the acquittal verdict to the
Presidency

(9) If content which constitutes the offences bisia the first paragraph is removed from
publication, the decision to block access shallliied by the public prosecutor in the
investigation stage, and by the court in the prose stage.

(10) Responsible officers of hosting or access iplerg who fail to take the action necessary
to implement the decision to block access as aaptemary measure shall, unless the act
constitutes an offence which incurs a heavier pgndle punished by a judicial fine
equivalent to from five hundred to three thousaaysd

(11) If the decision to deny access issued as amrggtrative precaution is not implemented,
an administrative fine of from ten thousand to boedred thousand New Turkish Lira shall
be imposed by the Presidency on the access proiddre decision is not implemented
within 24 hours as from the moment that the adrmaiive fine is imposed, a decision may
be made by the Authority, at the request of thesiBemcy, for the authorisation to be

cancelled.
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(12) Appeals against administrative fines imposgdti®e Presidency or the Authority for
offences specified by this Law may be made in atmace with the provisions of the
Administrative Procedure Code, Statute 2577 ofli®82.

(13) (Addition: 5/11/2008-5809/article 67) Objectimay be made to decisions of judges and
courts sent to the Presidency on the basis of ttvéigions of the Criminal Procedure Code,
Statute 5271 dated 4/12/2004.

(14) (Addition: 12/7/2013-6495/article 47) Instituts and organisations specified in section
(d) of the first paragraph of article 3 of the L&egulating Taxes, Fund Contributions and
Royalties collected from the Proceeds of Games ldnCe, Statute 5602 dated 14/3/2007
may, if it is identified that offences within therea of responsibility have been committed in
the internet medium, issue a decision to block sxca respect of such publications.
Decisions to block access shall be communicatetthéoPresidency of Telecommunication
and Communication for implementation.

(15) (Addition: 26/2/2014-6527/article 17) The daon of a judge given at the investigation
stage on the basis of this article, and the detisfaa judge given according to articles 9 and
9/A shall, in locations where there is more thae oriminal court, be issued by the criminal
court specified by the High Council of Judges amasBcutors

(16) (Addition: 10/9/2014-6552/article 127; Cana&thn: By Constitutional Court judgment
number E: 2014/149, K: 2014/151 of 2/10/2014.)

“Removal of content and/or blocking of access in mumstances where delay would
entail risk

ARTICLE 8/A- (1) A decision for the removal of content and/or thecking of access in the
internet environment may be taken by a judge fa&r onmore of the following reasons: in
order to protect the right of life or security d@feland property, in order to protect national
security and public order [ordre publique], in ardi® prevent the commission of a crime, or
in order to protect public health, or, in circunmstas where a delay would present a risk, by
the Presidency, subsequent to a request by theeOdfi the Prime Minister or a Ministry
concerned with the protection of national secuetyd public order [ordre publique], the
prevention of the commission of crime or the prbtec of public health. The access
providers and the content and hosting providerdl db& immediately notified by the
Presidency of the decision. Measures necessatfidaemoval of the content and/or blocking
of access shall be implemented immediately, wignimaximum of four hours as from the

notification of the decision.
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(2) Any decision for the removal of the content /andblocking of access issued by the
Presidency at the request of the Office of the Briviinister or the relevant Ministries shall
be submitted by the Presidency for approval by gistrate within 24 hours. The judge shall
announce his/her decision within 48 hours; othexwli® decision shall automatically lapse.

(3) Decisions taken to prevent access under thaesgbthis article shall be issued in the form
of a block imposed on access to the relevant pafidic, section, or part in which the offence
was committed (in the form of the URL etc). However circumstances in which, for
technical reasons, access to the content relatittgetoffence cannot be prevented, or where a
violation cannot be prevented by means of bloclkiogess to the relevant content, a decision
may be given for complete denial of access tontermet site.

(4) A complaint concerning the persons who devedoged published the internet content
which is the subject of the offence under thiscéetshall be submitted by the Presidency to
the Office of the Chief Public Prosecutor. The miation necessary to gain access to the
perpetrators of these offences shall, upon thesteriof a magistrate, be provided to the
judicial authorities by the content, hosting andess providers. Responsible officers of any
content, hosting and access providers who failrtwide such information shall be punished
by a judicial fine equivalent to three thousandeio thousand days, unless the act constitutes
an offence which incurs a heavier penalty.

(5) Access providers and content and hosting pessidvhich fail to comply with a decision
for the removal of the content and/or blocking ofess under this article shall be subject to a
civil penalty of between fifty thousand Turkish &iand five hundred thousand Turkish Lira.”
Removal of content from publication, and blocking daccess

ARTICLE 9- (Amended: 6/2/2014-6518/article 93)

(1) Real persons, legal entities and institutiomd arganisations may, if they assert that their
rights have been violated as a consequence of mopidlished in the internet environment,
apply for removal of publication of that contentiagans of a warning to the content provider
or, if the content provider cannot be contactedh&hosting provider, or they may also apply
directly to a magistrate to request denial of as¢eshe content.

(2) A response shall be provided within a maximur@déhours by the content and/or hosting
provider to requests made by real persons, legdiesnand institutions or organisations who
assert that their rights have been violated asaemuence of content published in the internet

environment.
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(3) A judge may order blocking of access within goepe of this article in accordance with
the demands of those whose personal rights haue \nekated by content published in the
internet medium.

(4) The judge shall primarily issue decisions tocklaccess within the scope of this article by
means of blocking of access to the particular gahilbn, part or section of the content (in the
form of URL etc) which is alleged to have occasbbrtbe violation. No decision shall be
given to block access to the whole of the contéraminternet site other than where this is
unavoidable. However, if the judge is convincedt ttiee violation cannot be halted by
blocking access by specifying the URL address, siag rule that all access to everything
published on the internet site in question mudblbeked, on condition that s/he specifies the
grounds for such a ruling.

(5) Decisions given by the judge to deny acceshiwithe scope of this article shall be sent
directly to the Union.

(6) The judge shall make a decision on an apptoathade under the scope of this article
within a maximum period of 24 hours without holdiaghearing. An objection to such a
decision may be made on the basis of the Crimimatdtlure Code, Statute 5271 dated
4/12/2004.

(7) If the blocked content is removed from publicaf the judge’s decision automatically
becomes invalidated.

(8) A decision to block access sent by the Uniothtoaccess provider shall be implemented
by the internet access provider immediately, withimaximum of four hours.

(9) If the publication subject to a decision byege for blocking of access due to violation of
personal rights within the scope of this articleagublication of the same character, is also
published in other internet sites, the existingiglen shall also be applied to those other
addresses if an application is made by the persnoerned to the Union.

(10) A responsible person who fails to comply irpper and timely fashion with the
decision of the magistrate, as specified in thenseof this article, shall be punished by a
criminal fine equivalent to from five hundred dagshree thousand days.

Blocking access to content on grounds of the conédtiality of private life

ARTICLE 9/A- (Addition: 6/2/2014-6518/article 94)

(1) Persons who assert that the confidentialityhair private life has been violated by a
publication in the internet environment may, by Igjpw directly to the Presidency, request

that access to that content be blocked.
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(2) Such a request shall specify the full addres3L() of the publication which is the cause of
the violation of the right, shall explain the n&wf the violation, and shall provide details
verifying the identity of the applicant. Any ap@iton which does not contain these details
shall not be processed.

(3) The Presidency shall immediately inform the dwnin order to ensure that this request is
implemented, and access providers shall carry bet request immediately, within a
maximum of four hours.

(4) Denial of access shall be accomplished by hhaclaccess to the video, picture, part,
section, or publication (in the form of the URL )etehich is violating the confidentiality of
private life.

(5) Persons who demand blocking of access shalnguiheir demand for prevention of
access on the grounds that the publication comesented in the internet environment is a
violation of the confidentiality of their privatéd to a magistrate within twenty four hours of
the demand for blocking of access. The judge stsakss whether or not the confidentiality of
their private life has been violated by publicatiohthe content presented in the internet
environment, shall announce his/her decision withimaximum of forty-eight hours, and
shall send the decision directly to the Presideftlierwise, the measures for denial of access
shall automatically be lifted.

(6) An objection to such a decision may be madehieyPresidency on the basis of Statute
5271.

(7) If the content which is the subject of the @¢mwif access is removed from publication, the
judge’s decision shall automatically become invetidi.

(8) In circumstances where it is considered théydeay present a risk of violation of the
confidentiality of private life, the denial of agseshall be carried out by the Presidency upon
the direct instructions of the President. (Repeatatdence: 26/2/2014-6527/article 18)

(9) (Addition: 26/2/2014-6527/article 18) A decisito block access issued by the President
under the terms of the eighth paragraph of thislarshall be submitted by the Presidency for
approval by a magistrate within 24 hours. The megfis shall announce his/her decision

within 48 hours.
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ANNEX-II DECISION OF THE COURT OF CASSATION

REPUBLIC OF TURKEY

COURT OF CASSATION

19" Criminal Chamber

DECISION OF THE COURT OF CASSATION

ON BEHALF OF THE TURKISH NATION

Case N0:2016/11728

Decision No: 2017/247

Letter of Notification No: KYB (Extra Ordinary App eal) - 2016/266144

The case file, annexed to the letter of the Migigif Justice dated 31/05/2016 No. 5590
consisting of the request for reversal in the ggef justice (extraordinary appeal), which is
against the decision of Bursa 1st Criminal JudgesiiiPeace dated 09/02/2015 and with
miscellaneous file number 2015/768 about the adomssf objection against the decision of
Bursa 2% Criminal Judgeship of Peace dated 26/12/2014 witscellaneous file number
2014/2058 that is in regard to admission of theiest of attorney ofsmet Bllyiikataman for
blocking access to article titled "What does thgorethat was prepared in Bursa and sent to
Prime Minister Erd@an contain 2" dated 09/02/2014 and published on website
www.gazetebursa.com.frwas submitted to the relevant chamber throughntitification of
Court of Cassation Chief Public Prosecution Offitaged 29/06/2016 and No. KYB.2016-

266144, then it was examined.

In the notification:

In Article 9/1 of the Law on Regulation of Publimats on the Internet and Combating Crimes
Committed by Means of Such Publications, it isextahat "Real persons, legal entities and
institutions and organizations may, if they asdbat their rights have been violated as a
consequence of content published in the internetr@mment, apply for removal of
publication of that content by means of a warnianghte content provider or, if the content
provider cannot be contacted, to the hosting peayidr they may also apply directly to a
Peace Judge in Criminal Matters to request derfiatocess to the content.” In Article 9/3 of
the aforementioned Law it is stated that " A judigay order blocking of access within the
scope of this article in accordance with the dersafdhose whose personal rights have been
violated by content published on the internet.".alccordance with the above-mentioned
Articles, the appeal was accepted on the grouraighie article by which denial of access was
requested by the appealing authority, falls wittiie scope of press freedom. After it was

observed that the claimant is a member of parlidnaen the article's subject is recent
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according to the date of the article and afteraswnderstood that the content of the article in
question has exceeded the limits of the right form others and violated personal rights of
the claimant, the appeal was accepted in writifigs @ecision was deemed inappropriate, on
account of that, reversal of the decision in ther@st of justice was requested in accordance
with Article 309 of the Code of Criminal ProcediNe. 5271.

A- FREEDOM OF EXPRESSION

Freedom of expression is one of the cornerstongsuodlist and constitutional democracies.
Although there are different definitions for thisncept, according to the general belief,
freedom of expression is an opportunity and freeddnmeaching a certain information and
opinion (being informed, notified), not being condeed for having certain opinions or
thoughts and disseminating such opinions and thsuinough legitimate means. Thus, the
freedom of expression does not only safeguard redbms of thinking of, speaking of or
explaining a certain thought or information, busabkafeguards the freedoms of "having an
opinion", "receiving, conveying and disseminatingws or opinions". Moreover, modes,
forms and means of expression should be considethoh the scope of this freedom.
Freedom of expression is deemed one of the primginys in the category of individual rights
and duties of the documents related to human rigiwsand in constitutions. Therefore,
freedom of expression is an inalienable and unameright.

A.l- RELATED LEGAL REGULATIONS:

Article 19 of the UN Universal Declaration of HumRights dated 10 December 1948 states
that; "Everyone has the right to freedom of opinimmd expression; this right includes
freedom to hold opinions without interference amdéek, receive and impart information and
ideas through any media and regardless of frofitiers

Article 19 of the UN International Covenant on Ciand Political Rights dated 16 December
1966; "Everyone shall have the right to freedomeapression; this right shall include
freedom to seek, receive and impart information ideds of all kinds, regardless of frontiers,
either orally, in writing or in print, in the forrof art, or through any other media of his
choice."

The first paragraph of Article 10 of the Convention the Protection of Human Rights and
Fundamental Freedoms dated 4 November 1950 indid¢htd; "Everyone has the right to
freedom of expression. This right shall includesttem to hold opinions and to receive and
impart information and ideas without interferencg fiublic authority and regardless of
frontiers. This Article shall not prevent Statesnfr requiring the licensing of broadcasting,

television or cinema enterprises."
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Charter of Paris for a New Europe, Conference au®y and Cooperation in Europe dated
21 November 1990 states that; "Human rights anddorental freedoms are the birthright of
all human beings, are inalienable and are guardriigdaw. Their protection and promotion
is the first responsibility of government. Respiectthem is an essential safeguard against an
over-mighty State. Their observance and full exser@re the foundation of freedom, justice
and peace."

"...Democracy has as its foundation respect for thendn person and the rule of law.
Democracy is the best safeguard of freedom of espye, tolerance of all groups of society,
and equality of opportunity for each person.”

In the first paragraph of Article 11-71 of Treatystablishing A Constitution For Europe dated
13 October 2004, it is stated that; "Everyone hasight to freedom of expression. This right
shall include freedom to hold opinions and to reeeand impart information and ideas
without interference by public authority and redesd of frontiers."

In Article 13 of the Constitution of the Republi€¢ Surkey, it is ruled that; "Fundamental
rights and freedoms may be restricted only by lawl & conformity with the reasons
mentioned in the relevant articles of the Constitutwithout infringing upon their essence.
These restrictions shall not be contrary to theeteand spirit of the Constitution and the
requirements of the democratic order of the so@ety the secular republic and the principle
of proportionality.”

Article 14 of the Constitution of the Republic ofirkey rules that; "None of the rights and
freedoms embodied in the Constitution shall be @ged in the form of activities aiming to
violate the indivisible integrity of the State wilts territory and nation, and to endanger the
existence of the democratic and secular ordereoRigpublic based on human rights.

No provision of this Constitution shall be interf@e in a manner that enables the State or
individuals to destroy the fundamental rights aredloms recognized by the Constitution or
to stage an activity with the aim of restrictingetth more extensively than stated in the
Constitution.

The sanctions to be applied against those who fratpeactivities contrary to these
provisions shall be determined by law."

Article 25 of the Constitution lays down that; "Eyene has the freedom of thought and
opinion. No one shall be compelled to reveal histheughts and opinions for any reason or
purpose; nor shall anyone be blamed or accusedibecd his/her thoughts and opinions."
Article 26 of the Constitution rules that; Everyonas the right to express and disseminate

his/her thoughts and opinions by speech, in writbngn pictures or through other media,
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individually or collectively. This freedom includeke liberty of receiving or imparting
information or ideas without interference by officiauthorities. This provision shall not
preclude subjecting transmission by radio, televiscinema, or similar means to a system of
licensing."

These regulations safeguard the freedoms of expreaad imparting a thought and freedoms
of science and arts which are among fundamentabhurghts.

That the freedom of expression which emanated ftoen1789 French Revolution is not
eternal and illimitable and it may be limited whageded is explained in the international and
national legal norms.

A.ll- RESTRICTIONS:

To that end:

Article 29 of the UN Universal Declaration of HumBRmghts dated 10 December 1948 rules
that;

"1. Everyone has duties to the community in whildme the free and full development of his
personality is possible.

2. In the exercise of his rights and freedoms, yaweg shall be subject only to such limitations
as are determined by law solely for the purposeeafuring due recognition and respect for
the rights and freedoms of others and of meetimgjtist requirements of morality, public
order and the general welfare in a democratic $pncle

Article 30 of the Declaration is "Nothing in thiseDlaration may be interpreted as implying
for any State, group or person any right to engagey activity or to perform any act aimed
at the destruction of any of the rights and freeslget forth herein."

Second paragraph of Article 10 of the Conventiontfe Protection of Human Rights and
Fundamental Freedoms dated 4 November 1950 is &Xbecise of these freedoms, since it
carries with it duties and responsibilities, may safject to such formalities, conditions,
restrictions or penalties as are prescribed bydad/are necessary in a democratic society, in
the interests of national security, territorialeigtity or public safety, for the prevention of
disorder or crime, for the protection of healthuorals, for the protection of the reputation or
rights of others, for preventing the disclosureirdbrmation received in confidence, or for
maintaining the authority and impartiality of theljciary."

Article 17 of the Convention sets forth: "Nothing this Convention may be interpreted as
implying for any State, group or person any righehgage in any activity or perform any act
aimed at the destruction of any of the rights arddoms set forth herein or at their limitation

to a greater extent than is provided for in the @orion."
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Such regulations give discretionary power to statewder to regulate their communities and
set the limits of freedom of expression by takingpiaccount the criteria in Article 10 of the
Convention.

European Court of Human Rights reviews if the maloauthorities exercise their
discretionary power in consistent with Article 10this Convention, through the case files
brought before them.

National authorities have to exercise their disoretry powers related to freedom of
expression by laws, only if there is an urgent mubéed or obligation, the restriction has a
legitimate objective, provided that the restrictismot implemented excessively.

Despite the fact that the Convention underpinsnéned for every member state to determine
the same standards for restrictions, value judgsn@égpend on the country.

In most of the contemporary countries; calumnytestents and expressions damaging honor
and reputation, obscene remarks, writings, pictoregatements, warmongering, expressions
which aim to alter the legal system forcefully, itachatred, discrimination, hostility and
violence are not considered in the scope of freedbexpression and are considered crimes
and punished.

Article 13 of the Constitution of the Republic ofirkey lays down: "Fundamental rights and
freedoms may be restricted only by law and in confty with the reasons mentioned in the
relevant articles of the Constitution without infying upon their essence. These restrictions
shall not be contrary to the letter and spirit loé Constitution and the requirements of the
democratic order of the society and the secularbipand the principle of proportionality.”
Article 14 of the Constitution sets forth: "None tbe rights and freedoms embodied in the
Constitution shall be exercised in the form of \dtigs aiming to violate the indivisible
integrity of the State with its territory and natjoand to endanger the existence of the
democratic and secular order of the Republic basdiuman rights.

No provision of this Constitution shall be interf@e in a manner that enables the State or
individuals to destroy the fundamental rights areedloms recognized by the Constitution or
to stage an activity with the aim of restrictingetin more extensively than stated in the
Constitution.

The sanctions to be applied against those who fratpeactivities contrary to these
provisions shall be determined by law."

The second paragraph and the following paragraghérticle 26 of the Constitution
prescribe: "The exercise of these freedoms mayeb#icted for the purposes of national

security, public order, public safety, safeguardimg basic characteristics of the Republic and
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the indivisible integrity of the State with its tiéory and nation, preventing crime, punishing
offenders, withholding information duly classifiad a state secret, protecting the reputation
or rights and private and family life of others,mptecting professional secrets as prescribed
by law, or ensuring the proper functioning of thdigiary.

Regulatory provisions concerning the use of meardigseminate information and thoughts
shall not be deemed as the restriction of freedbexpression and dissemination of thoughts
as long as the transmission of information and ghésiis not prevented.

The formalities, conditions and procedures to beliag in exercising the freedom of
expression and dissemination of thought shall lesgibed by law."

B- PRESS FREEDOM

Article 28 of the Constitution subtitled "Freedorhthe Press” under the title "Provisions
relating to the press and publication” rules th@he press is free, and shall not be censored.
The establishment of a printing house shall natldgect to prior permission or the deposit of
a financial guarantee.

(Repealed on October 3, 2001; Act No. 4709)

The State shall take the necessary measures teednsedom of the press and information.

In the limitation of freedom of the press, the psoans of articles 26 and 27 of the
Constitution shall apply.

Anyone who writes any news or articles which theaate internal or external security of the
State or the indivisible integrity of the State lwits territory and nation, which tend to incite
offence, riot or insurrection, or which refer t@assified state secrets or has them printed, and
anyone who prints or transmits such news or agitdeothers for the purposes above, shall be
held responsible under the law relevant to thetanoés. Distribution may be prevented as a
precautionary measure by the decision of a judg@) oase delay is deemed prejudicial, by
the competent authority explicitly designated hy.lahe authority preventing the distribution
shall notify a competent judge of its decision wittwenty-four hours at the latest. The order
preventing distribution shall become null and vordess upheld by a competent judge within
forty-eight hours at the latest.

No ban shall be placed on the reporting of eveexsept by the decision of judge issued
within the limits specified by law, to ensure profnctioning of the judiciary.

Periodical and non-periodical publications may éeed by a decision of a judge in cases of
ongoing investigation or prosecution of crimes #pext by law; or by order of the competent
authority explicitly designated by law, in situat®owhere delay may constitute a prejudice

with respect to the protection of the indivisiblaegrity of the State with its territory and
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nation, national security, public order or publionas and for the prevention of crime. The
competent authority issuing the order to seizel stalfy a competent judge of its decision
within twenty-four hours at the latest; the orderseize shall become null and void unless
upheld by a judge within forty-eight hours at theekt.

General provisions shall apply when seizing andisoating periodicals and non-periodicals
for reasons of criminal investigation and prosesuti

Periodicals published in Turkey may be temporasigpended by court ruling if found to
contain material which contravenes the indivisiblegrity of the State with its territory and
nation, the fundamental principles of the Repubiational security and public morals. Any
publication which clearly bears the characterist€sbeing a continuation of a suspended
periodical is prohibited; and shall be seized bgiglen of a judge.”

Article 32 of the Constitution titled "Right of rification and reply” indicates: ‘The right of
rectification and reply shall be accorded only &ses where personal reputation and honour is
injured or in case of publications of unfounde@@éition and shall be regulated by law.

If a rectification or reply is not published, thedpe decides, within seven days of appeal by
the individual involved, whether or not this pulliion is required.’

First Article of the Press Law No. 5187 titled ‘@bjive and Scope’ regulates "The purpose
of this Law is to regulate freedom of the press thredexercise of this freedom.

This Law covers the printing and publication ofippeid works."

Article 3 of the aforementioned Law titled "Freedoithe Press " states: "The press is free.
This freedom includes the rights to acquire andetisnate information, and to criticize,
interpret and create works.

The exercise of freedom of press may only be sttiin accordance with the requirements
of a democratic society for the protection of teputation and rights of others as well as of
community health and morality, national securityplic order, public safety and territorial
integrity; for the prevention of the disclosuresthte secrets and commission of crimes, and
for safeguarding the authority and impartialityjudicial power."

Article 9 of the Law on Regulation of Publicationsa the Internet and Combating Crimes
Committed By Means of These Publications No. 5@Bted "Removal of the content from
publication and blocking of access" states: "(1plR®ersons, legal entities and institutions
and organisations may, if they assert that thghtsi have been violated as a consequence of
content published in the internet environment, ap@ removal of publication of that content

by means of a warning to the content providerfahe content provider cannot be contacted,
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to the hosting provider, or they may also appledly to a Criminal Peace Judge/magistrate
judge to request denial of access to the content.

(2) A response shall be provided within a maximur@déhours by the content and/or hosting
provider to requests made by persons, who assartthikir rights have been violated as a
consequence of content published in the internat@mment.

(3) A judge may order blocking of access within goepe of this article in accordance with
the demands of those whose personal rights have \bekated by content published on the
internet.

(4) The judge shall primarily issue decisions tockl access within the scope of this article by
means of blocking of access to the particular gahilbn, part or section of the content (in the
form of URL etc) which is alleged to have occaspbribe violation. No decision shall be
given to block access to the whole of the contérarinternet site other than where this is
unavoidable. However, if the judge is convincedt ttiee violation cannot be halted by
blocking access by specifying the URL address, siag rule that all access to everything
published on the internet site in question mudblbeked, on condition that s/he specifies the
grounds for such a ruling.

(5) Decisions given by the judge to deny acceshiwithe scope of this article shall be sent
directly to the Union.

(6) The judge shall make a decision on an apptioathade under the scope of this article
within a maximum period of 24 hours without holdiaghearing. An objection to such a
decision may be made on the basis of the Crimimakd®lure Code, No. 5271 dated
4/12/2004.

(7) If the blocked content is removed from pubiicaj the judge’s decision automatically
becomes invalidated.

(8) A decision to block access sent by the Uniothtoaccess provider shall be implemented
by the internet access provider immediately, withimaximum of four hours.

(9) If the publication subject to a decision bydge for blocking of access due to violation of
personal rights within the scope of this articke,aiso published in other internet sites, the
existing decision shall also be applied to tho$eoaddresses if an application is made by the
person concerned to the Union.

(10) A responsible person who fails to comply irpper and timely fashion with the
decision of the Peace Judge in Criminal Matterspasified in the terms of this article, shall

be punished by a criminal fine equivalent to frawe fhundred days to three thousand days."
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In Article 9/A of the Law titled "Blocking access tontent on grounds of the confidentiality
of private life" rules: "(1) Persons who assertt ttee confidentiality of their private life has
been violated by a publication in the internet emwinent may, by applying directly to the
Presidency, request that access to that conteibbked.

(2) Such a request shall specify the full addres3L() of the publication which is the cause of
the violation of the right, shall explain the n&twf the violation, and shall provide details
verifying the identity of the applicant. Any ap@iton which does not contain these details
shall not be processed.

(3) The Presidency shall immediately inform the dwnin order to ensure that this request is
implemented, and access providers shall carry bet request immediately, within a
maximum of four hours.

(4) Denial of access shall be accomplished by hhaclaccess to the video, picture, part,
section, or publication (in the form of the URL )etehich is violating the confidentiality of
private life.

(5) Persons who demand blocking of access shalnguiheir demand for prevention of
access on the grounds that the publication comesented in the internet environment is a
violation of the confidentiality of their privatefé to a Peace Judge in Criminal Matters
within twenty four hours of the demand for blockioigaccess. The judge shall assess whether
or not the confidentiality of their private life $ideen violated by publication of the content
presented in the internet environment, shall anoceums/her decision within a maximum of
forty-eight hours, and shall send the decision alliyeto the Presidency. Otherwise, the
measures for denial of access shall automaticallyfted.

(6) An objection to such a decision may be madethgy Presidency on the basis of the
provisions of the Law No. 5271.

(7) If the content which is the subject of the @¢mif access is removed from publication, the
judge’s decision shall automatically become invetidi.

(8) In circumstances where it is considered théydemay present a risk of violation of the
confidentiality of private life, the denial of agseshall be carried out by the Presidency upon
the direct instructions of the President. (Repeatstdence: 26/2/2014-6527/article 18)

(9) (Addition: 26/2/2014-6527/article 18) A decisito block access issued by the President
under the terms of the eighth paragraph of thislarshall be submitted by the Presidency for
approval by a Peace Judge within 24 hours. The stratg shall announce his/her decision

within 48 hours."
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Freedom of expressing opinions is one of the irehspble fundamental rights and freedoms.
The press is one of the most important and effeci#ays to exercise this freedom. Press
freedom includes the right to information, to deseate, criticize, interpret information and
create works. Freedom to express thoughts and fseextom are fundamental rights both for
those utilizing them and also for the persons awodgs who have the right to learn the truth.
(Centro Europa 7 S.R.L. and Di Stefano, 8 131).sTlmwess freedom is, on the one hand the
freedom to impart news and opinions related topielic, on the other hand, it is public's
right to be informed of such information. In thaayy the press being crucial for the public's
right to information can have the role of an "obserof the society" or "watchman".

In pluralist, liberal and democratic societies, tteedom of expression is not only interpreted
as the expression of general knowledge, unharmfuiivgal thoughts but also of opinions
which are offensive, worrying, shocking and are aygtroved by some parts of the public.
The press has the duty to raise awareness forottial problems among the public, release
correct and truthful information, enlighten the palmbjectively vis-a-vis ongoing problems,
incidents and events, form discussions encourat@gublic to think further, criticize, warn
and monitor the administrators. The press mustaseleright, recent and non-pejorative
information which is in the form of statements,tictm and value judgment, in the best
interests of the public, the form of the releaseirdbrmation and its subject must be
correlated intellectually. However, it must notfbegotten that the press freedom contains the
right of the press to resort, in a certain extengxaggeration and provocation.

Freedom of expression of the press and other noedans offers to the public one of the best
tools to spread the opinions and behaviors of atn&tors and to criticize them. It is beyond
doubt that the exercise of the freedom of expres@iy persons such as journalists) carries
with it "duties and responsibilities”. Article 1( the Convention provides that guarantee
provided that journalists offer "correct and créeliinformation in line with the deontology
of journalism and they act in good faith (Goodwan39; Mc Vicar, 8§ 83-86; Colombani, 8§
65).

In circumstances where press freedom contradidts tve human values, it is unlikely that
the legal order can preserve both the press freetahthe human values at the same time.
One of these concepts will eventually be more gizad than the other, as a result, it will be
possible that the less prioritized concept be pveskless than the more prioritized concept,
under certain circumstances. Public benefit iskhsic criterion here. While the printed and
visual press exercise their duty, they must enthatkthe publication be genuine, to the public

benefit and interest the public, also the subjectinrent and lastly the balance between the
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form and essence be preserved. The press mustolundgthin the boundaries of objectivity.
The press should not be held responsible for thdiqadions of the events, if they turn out to
be unreal afterwards.

For the past twenty years, internet has been sioiggadry fast in our country, and this spread
carried with it the concept of freedom of expressibhat is to say, all principles valid for the
freedom of the press are also valid for the interAgicle 10 of the Convention does not only
guarantee the freedom to give, impart informatibalso contains the right of the public to be
informed (Observer et Guardian, 8§ 59). As the meesites are easily accessible and contain
enough capacity to store and impart substantialuatof knowledge, this enables public to
access current information speedily and thus heglmissemination of the knowledge.
Therefore, freedom of expression allows the foramatf archives on the internet. (Limited
no 1 and 2, § 27).

In the judgment of Handyside v. The United Kingdoamdered by the European Court of
Human Rights (Application no. 5493/72, 07/12/1978),is stated that: "Freedom of

expression is applicable not only to "informatian”""ideas" that are favourably received or
regarded as inoffensive or as a matter of indiffeeg but also to those that offend, shock or
disturb the State or any sector of the populatmch are the demands of that pluralism,
tolerance and broadmindedness without which tlen®i"democratic society".

In the judgment otingens v. AustrigApplication No: 9815/82, 08/0701986), it is inalied
that: "In this connection, the Court has to reth#it freedom of expression, as secured in
paragraph 1 of Article 10 (art. 10-1), constitu@mse of the essential foundations of a
democratic society and one of the basic conditfonsts progress and for each individual's
self-fulfillment. Subject to paragraph 2 (art. 19-2 is applicable not only to "information” or
"ideas" that are favourably received or regardethaensive or as a matter of indifference,
but also to those that offend, shock or disturbchSare the demands of that pluralism,
tolerance and broadmindedness without which theer®i'democratic society' (see the above-
mentionedHandyside v. United Kingdojudgment, para. 49).

These principles are of particular importance as$athe press is concerned. Whilst the press
must not overstep the borders set, inter aliatHfer protection of the reputation of others”, it
is nevertheless incumbent on it to impart informatand ideas on political issues just as on
those in other areas of public interest.

The limits of acceptable criticism are accordingiger as regards a politician as such than as
regards a private individual. Unlike the latterg tformer inevitably and knowingly lays

himself open to close scrutiny of his every word deed by both journalists and the public at
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large, and he must consequently display a greagree of tolerance. No doubt Article 10
para. 2 enables the reputation of others - thiat say, of all individuals - to be protected, and
this protection extends to politicians too, evenewtthey are not acting in their private
capacity; but in such cases the requirements df puatection have to be weighed in relation
to the interests of open discussion of politicalies." (See above the judgment of Lingens v.
Austria, para 41-42). The judgment of Scharsach deds Verlagsgesellschaft v. Austria
(39394/98, 13/11/2003) states that: "Considerimgthe one hand, that Mrs Rosenkranz is a
politician and, on the other, the role of a jouistaind the press of imparting information and
ideas on matters of public interest, even thoserttay offend, shock or disturb, the use of the
term “closet Nazi” did not exceed what may be coased acceptable in the circumstances of
the present case." (See above Scharsach and Nelagdgesellschaft decision, para. 45).

In the judgment of Von Hannover v. Germany dated 07/02/2012 (No.2) (N0.40660/08 and
60641/08), Grand Chamber of the European Court of Human Rights made detailed
evaluations concerning " freedom of expression" and determined certain criteria in this
regard:

ii. Freedom of expression

101. Freedom of expression constitutes one of #sergial foundations of a democratic
society and one of the basic conditions for itsgpees and for each individual's self-
fulfillment. Subject to paragraph 2 of Article 1i0js applicable not only to “information” or
“ideas” that are favourably received or regardethaffensive or as a matter of indifference,
but also to those that offend, shock or disturkchSare the demands of pluralism, tolerance
and broadmindedness without which there is no “deat@ society”. As set forth in Article
10, freedom of expression is subject to exceptiavisich must, however, be construed
strictly, and the need for any restrictions museb&blished convincingly (see, among other
authorities, Handyside v. the United Kingdom, 7 &aber 1976, 8 49, Series A no. 24,
Editions Plon v. France, no. 58148/00, 8 42, ECHRA42IV; and Lindon, Otchakovsky-
Laurens and July v. France [GC], nos. 21279/023&48/02, § 45, ECHR 2007-1V).

iii. The margin of appreciation

104. The Court reiterates that the choice of thamaecalculated to secure compliance with
Article 8 of the Convention in the sphere of thiatiens of individuals between themselves is
in principle a matter that falls within the Contiag States’ margin of appreciation, whether
the obligations on the State are positive or nggafihere are different ways of ensuring

respect for private life and the nature of the €sabbligation will depend on the particular
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aspect of private life that is at issue (see X #nd the Netherlands, cited above, § 24, and
Odiévre v. France [GC], no. 42326/98, § 46, ECHR320I).

Likewise, under Article 10 of the Convention, then@racting States have a certain margin of
appreciation in assessing whether and to what exennterference with the freedom of
expression protected by this provision is necesgg Tammer v. Estonia, no. 41205/98, §
60, ECHR 2001-1, and Pedersen and Baadsgaard,atitece, § 68).

105. However, this margin goes hand in hand wittogean supervision, embracing both the
legislation and the decisions applying it, evensthdelivered by an independent court (see,
mutatis mutandis, Peck v. the United Kingdom, né647/98, § 77, ECHR 2003-l, and
Karhuvaara and lltalehti, cited above, § 38). lareising its supervisory function, the Court’s
task is not to take the place of the national suotit rather to review, in the light of the case
as a whole, whether the decisions they have takesupnt to their power of appreciation are
compatible with the provisions of the Conventiofiee on (see Petrenco v. Moldova, no.
20928/05, § 54, 30 March 2010; Polanco Torres andillM Polanco v. Spain, no. 34147/06,
§ 41, 21 September 2010; and Petrov v. Bulgarianigsibility dec.), no. 27103/04, 2
November 2010).

107. Where the balancing exercise has been uneéerthly the national authorities in
conformity with the criteria laid down in the Cosrtase-law, the Court would require strong
reasons to substitute its view for that of the dstecourts (se®GN Limited v. the United
Kingdom no. 39401/04, 88 150 and 155, 18 January 20H1Palomo Sanchez and Others v.
Spain[GC], nos. 28955/06, 28957/06, 28959/06 and 28%H4 57, 12 September 2011).

(iv) Thecriteria relevant for the balancing exercise

108. Where the right to freedom of expression isd®alanced against the right to respect
for private life, the criteria laid down in the ealw that are relevant to the present case are
set out below.

(i) Contribution to a debate of general interest

109. An initial essential criterion is the contriloun made by photos or articles in the press to
a debate of general interest (34 Hannovercited above, 8§ 6Q;eempoel & S.A. ED. Ciné
Revue cited above, § 68; arStandard Verlags GmhHtited above, § 46). The definition of
what constitutes a subject of general interest eebend on the circumstances of the case.
The Court nevertheless considers it useful to pmintthat it has recognised the existence of
such an interest not only where the publicationceomed political issues or crimes (see
White cited above, § 2Egeland and Hanseid v. Norwayo. 34438/04, § 58, 16 April 2009;

and Leempoel & S.A. ED. Ciné Reyugted above, § 72), but also where it concerned
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sporting issues or performing artists (d&kowitz and Verlagsgruppe News GmbH v. Austria,
no. 5266/03, 8§ 25, 22 February 20@hlaco Mestre and SIC — Sociedade Independente de
Comunicacéo, S.A. v. Portugalos. 11182/03 and 11319/03, § 28, 26 April 2@0dSapan

v. Turkey no. 44102/04, § 34, 8 June 2010). However, timowred marital difficulties of a
president of the Republic or the financial diffice$ of a famous singer were not deemed to
be matters of general interest (&tandard Verlags GmbH, cited above, 8 52, and Haehe
Filipacchi AssociégICI PARIS), cited above, § 43).

(i) How well known isthe person concerned and what is the subject of the report?

110. The role or function of the person concernedl the nature of the activities that are the
subject of the report and/or photo constitute agmotimportant criterion, related to the
preceding one. In that connection a distinctiontbdse made between private individuals and
persons acting in a public context, as politicgufes or public figures. Accordingly, whilst a
private individual unknown to the public may claparticular protection of his or her right to
private life, the same is not true of public figeirgseeMinelli v. Switzerland(admissibility
dec.), no. 14991/02, 14 June 2005, and Petrented @bove, § 55). A fundamental
distinction needs to be made between reporting fea@pable of contributing to a debate in a
democratic society, relating to politicians in tb&ercise of their official functions for
example, and reporting details of the private difean individual who does not exercise such
functions (se&/on Hannovercited above, § 63, arfstandard Verlags Gmhktited above, §
47).

In the decision of the General Criminal Board ofu@mf Cassation dated 13/02/2007, Case
No. 2007/7-28, Decision No. 2007/34, the followiagaluation was made concerning the
requests of reply and correction within the scop¢he Press Law No. 5187; "Democratic
societies are based on fundamental rights anddreedIn such societies, the State is tasked
with preserving and developing fundamental rightd reedoms. The freedom of thought
and expression is indispensable among other funai@ineghts and freedoms. The press is
one of the most important ways by which this freadm@mn be utilized.

Whilst the press has the duty of enlightening thblip objectively and truthfully, relating to
all events which concern or are likely to concene society, forming discussions which
would encourage the public to think further aboatiaus problems, providing public with
correct and realistic knowledge regarding social palitical events, criticizing, warning and
monitoring the administrators and raising awarerssadividuals concerning the problems
of the society and all individuals therein, thegsrés vested with certain rights in order to

utilize when fulfilling its above-mentioned dutieBhese are the right to receive and impart
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information, right to criticize, right to interpreind right to create works. These rights which
emanate from Article 28 and following articles betConstitution and which are regulated
under Article 3 of the Press Law No. 5187 congtitgiasons of compatibility with the law, in
case of crimes committed through the press. Forigihs to impart, criticize and interpret the
information to be accepted, the information in ftbem of statements, criticism or value
judgments should be correct, current and in the imsrests of the public, an intellectual
correlation should be present between the formt®frélease and its subject, also the
explanations should not include 'derogatory’ remark

In a political system where its criticism is noloated, there can be no freedom. Criticism of
the politicians is an indispensable element ofdamocratic administration system. Persons
with political identities should be more tolerantrude, severe and offensive criticism than
others.

In the first paragraph of Article 9 of the Law N8651, it is stated that " (1) Real persons,
legal entities and institutions and organisatiorasy/ nif they assert that their rights have been
violated as a consequence of content publishedeimternet environment, apply for removal
of publication of that content by means of a wagrio the content provider or, if the content
provider cannot be contacted, to the hosting peayidr they may also apply directly to a
Peace Judge to request denial of access to thentdnthrough this regulation, it is ensured
that persons, if they assert that their individugihts have been violated as a consequence of
content published in the internet environment, rapply for removal of publication of that
content by to the content provider or, if the comtprovider cannot be contacted, to the
hosting provider, or they may also apply directyatPeace Judge to request denial of access
to the content. As there is no explicit definitioggarding "violation of individual rights"
under the Article, whether there is violation ot sbould be evaluated in accordance with the
explanations above.

In the present case related to request of reversal the interest of the law (extraordinary
appeal);

Regarding the news titled "What does the repottzs prepared in Bursa and sent to Prime
Minister Erdgan contain 2" stating that "on the date of crimencotted, MHP General
Secretary and Deputy of Burdamet Biiyikataman supported a political party caateid
which was introduced to him by a close friend dof, lprior to the local elections and that
candidate won the elections because of him, irmgtie was awarded with flats constructed
by municipal contractors as well as with villas amdrs” that was published on

www.gazetebursa.com.tbn the date 09/12/2014, the appealing authorigessed whether
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individual rights of claimanismet Biilyiikataman were violated or not, in accordawith the
criteria of the aforementioned decisions. In acaaog with Article 9 of the Law No. 5651, it
has been agreed that "individual rights have nehheolated as a consequence of the content
published on the internet" and it has been decidatithe appeal, made against the decision
on refusal of request to block access to the contenthe grounds in line with the case and
the scope of the file, be inadmissible.

For the reasons above, it has been unanimouslgett@n 16/01/2017, that the request of
reversal in the interest of law by the Court of €2d®n Chief Public Prosecution Office be
REJECTED, on the grounds that it is not deemedugpiate.

Presiding Member Member Member Member
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ANNEX-III CERTAIN DECISIONS OF THE SUPREME COUNCIL OF RADIO AND
TELEVISION AND THE COURT DECISIONS GIVEN UPON THE A PPEALS
AGAINST THESE DECISIONS

I- In the Decision No.7 dated 10.03.2016 of the Radamd Television Supreme Council,

it is briefly said that;

In the prime-time news broadcasted@iin Radyo ve Televizyon YayS.Avith Ozgir Giin
TV logoon 05.01.2016, there was a news about the dea2wafmen and the detentions in
Silopi, with sub-titles " 2 Kurdish Woman Politiciat Murdered in Silopi" and " 27 People
under Detention in Silopi" and with the sub-voi€ebple's decisive resistance against attacks
and blockade continues in the district " and laterduring the news, HDBirnak Deputy
(Member of Parliament/MoP) Ferhat Encl called thegmam via telephone and upon the

speaker's question like " As we mentioned in ouwsjeprohibitions continue, attacks
continue but also the murder of civil people com¢inas well. Today we have reached at the
funeral of three women who have not been heardnakesyesterday. What will you say on
this regard?" Encu said:

R There is a brutality here for 24 daysWe are faced with a power mentality, a state
mentality that deems proper all sorts of tortudé,sarts of massacres and in an effort to
legitimize these massacres. We have repeatedlyeapoére through your means that this is
such a barbarity which both forces our people tgrate and causes houses to be bombed,
plundered and collapsed, our people killed in thddhe of the streets, our mother's funeral
was kept in the middle of the street for 7 days famerals are still being kept in the streets
for 22 days. Unfortunately, only the people of Bilare resisting against this brutality,
against this barbarism for 24 days..... unfortugatihese attacks was made with tanks and
artilleries, putting forward all war arguments wbuld like to express here that we are
confronted with a DAESH-style gang with no humanéa mentality and that violates the
war law." and added:

".....We are going through a period in which we experiencing a practice that does not only
include raising their voices against this brutalipgainst these massacres, we are now
experiencing a practice where words become measagWe are now in the belief that the
words, acts and thoughts should be put into practitherwise, they are likely to add our
mothers, old fathers and children to the 3 comrades were murdered today, because the
attack is still ongoing, there are condensed astack

In its reasoned decision, the Radio and TeleviSapreme Council, mentioning the expert

report, reached at the decision that the princgfle "media services shall not violate the
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existence and independence of the State of thelfiemi Turkey, the indivisible integrity of
the State with its country and nation" in Articl€l8) of the Law No. 6112 is violated stating
that the statements in the TV program accused tidte ®f applying terrorism and these
accusations damage the integrity of people withstage, and the principle of "media services
shall not inflame society to hatred and hostility discriminating on the basis of race,
language, sex, class, region, religion and sectshall they form hatred within society” in
Article 8 (1b) of the Law No. 6112 is violated, tatg that there is a call for practicing the
thoughts by favoring ethnic origins.

Therefore, it is decided that, concerning Giin Ragydelevizyon Yay. A. with Ozgur Giin
TV logo;

1- Due to violation of the provision of "(Media s&res) shall not be contrary to the existence
and independence of the State of the Republic dfej) the indivisible integrity of the State
with its territory and nation” in_Article 8(1a) dhe Law No. 6112, by considering the
seriousness of violation as well as the medium ama of the broadcast, pursuant to first
paragraph of Article 32 of the same Law,

a) By considering that the corporation's commerc@mmunication income declaration
amounts to TL 53.390,00 belonging to December d@1&hich the violation is detected, it
will be penalized with an ADMINISTRATIVE FINE amoting to TL 14.359 since the
administrative fines for television corporationgkimot be less than TL 10.000 (ten thousand)
(TL 14.359 determined pursuant to revaluation rearcd?016);

c) It will be notified about that transactions slibbe made according to the provision of " If
the same violation is repeated within a year foitapthe notification of the sanction decision
resulting from the violation of the principles iukgparagraphs (a) and (b) of the first
paragraph of Article 8, it will be resolved thaketbroadcast of the media service provider
shall be suspended up to ten days; and in casbeokdcond repetition, its broadcasting
licence shall be revoked.." in fifth paragraph atidle 32 of the Law No. 6112 in case of
repeatition of the same violation within one year,

2- Due to the detection of repeated violation witbne year, of the provision of "(Media
services) shall not incite the society to hatred hastility by making discrimination on the
grounds of race, language, religion, sex, claggpreand sect or shall not constitute feelings
of hatred in the society. " in Article 8 (1b) okthaw No. 6112,

a) It's broadcast to be suspended for one day gotrsa fifth paragraph of Article 32 of the
Law No. 6112,
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b) The corporation will be notified about the fétwat it's broadcasting license will be revoked
pursuant to fifth paragraph of Article 32 of thewL&lo. 6112 in case the mentioned violation
is repeated for a second time.

[I- In the Decision No0.27 dated 01.07.2015 of the Radand Television Supreme
Council, it is briefly said that;

It was concluded that the speeches made in the mOgram titled "Derin Baks" on
Samanyolu Haber Yayincilik HizmetleriSAon 21.03.2015 contained broadcasting that was
contrary to the indivisible integrity of the staad the nation, affecting the judicial process
and its impartiality and comprising insults andnglar beyond the limits of criticism. There
were statements as "if Abdullah Ocalan is a testpthen Atatirk, also, is a terrorist ",
"GULTEKIN AVCI said: Everything's changed now. The conditifor being a patriot,
prerequisite for being a patriot became to lovel@rcd,

"GULTEKIN AVCI said: ‘...In Turkey, AKP is only addressingdse who are in its own
harmony. It treats as a terrorist and coup pldtiethose who are out of its own harmony.
Everyone goes through these benches. Judgeshi@siminal Court of Peace (Magistrate
judges) are the gearwheels of those benches. Prapec... As Mr. Remzi said, they are
project courts. They are carrying out the projemisning to them......You are in arms of
DAESH, You are in arms of El-Kaide. You are in arofsPKK. You are sleeping with all
terrorist organizations.", and Giiltekin Avci sdidbsolutely. If Ocalan was the president, he
could not increase the value of PKK this much.d8<clear. | mean he could not provide such
room to PKK. He would not do it as it would attréloe attentions insofar. But thanks to AKP
and Erdgan, they really flourished the star of PKK in aergdible manner and somehow
provided it to be completely integrated with itggaments."

In the reasoned decision including detailed infdramafrom the expert report;

"it is proven that clauses (a) and (¢) of paragrapbf Article 8 of the Law No. 6112 is
violated through statements towards "division, s&foa@n, establishing another state of Kurds"
in the broadcasting subject to the violation as aelexpressions having the nature of insult
and slander beyond the limits of criticism agathstgovernment and judiciary members.

It is understood from the records of the SupremenCib that warning sanction was imposed
on the mentioned corporation pursuant to ArticlaécB(of the Law No. 6112 for their
broadcastings on 26.06.2013, 22.08.2013 by Supf@ouncil Resolutions No. 48, 21taken
priorly in the meetings dated 06.08.2013, 24.09324id No. 2013/46, 2013/54, respectively.
Since there are more than one violation of broadwagrinciples by the same broadcasting

and since both of the violations require administeafine sanction, and since it is prescribed
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that the heaviest punishment (single) will be giv@mncerning the mentioned violations
pursuant to Article 15(1) of the Misdemeanors Lawe. Nb6326, it is decided that "
Administrative Fine" sanction should be imposediwe mentioned broadcasting corporation
due to the violation of Article 8(1a) of the Lavw. 6112 pursuant to Article 32 of the Law ."
Consequently;

1- Concerning the mentioned broadcasting;

a- It is_unanimously decided that there is violatxd the provision of "(Media services) shall
not be contrary to the existence and independehtie Gtate of the Republic of Turkey, the
indivisible integrity of the State with its terripand nation ..." in Article 8(1a) of the Law
No. 6112,

b- It is unanimously decided that there is violatad the provision of "(Media services) shall
not be contrary to human dignity and the principferespect to privacy, shall not include
disgracing, degrading or defamatory expressiongiaggpersons or organizations beyond the
limits of criticism." in Article 8(1¢) of the Law bl 6112,

2- Since there are more than one violation of breating principles by the same
broadcasting and since both of the violations megadministrative fine sanction, and since it
is prescribed that the heaviest punishment (singl#)be given concerning the mentioned
violations pursuant to Article 15(1) of the Misdeamers Law No. 5326; due to the violation
of the provision of "(Media services) shall netdontrary to the existence and independence
of the State of the Republic of Turkey, the indbfis integrity of the State with its territory
and nation ..." in Article 8(1a) of the Law No. 61aRd "'(Media services) shall not be
contrary to human dignity and the principle of mspto privacy, shall not include disgracing,
degrading or defamatory expressions against persomsganizations beyond the limits of
criticism." in Article 8(1¢) of the Law No. 6112 dmpursuant to Article 32 of the same Law, it
is decided that;

a- ADMINISTRATIVE FINE amounting to TL 13.601 shalibe imposed on SAMANYOLU
HABER YAYINCILIK H iZMETLERI A.S. broadcasting with SAMANYOLU HABER logo,
by considering that the corporation's commerciahicmnication income declaration amounts
to TL 77.689,10 belonging to February 2015 in whiiecl violation is detected and since the
administrative fines for television corporationgimot be less than TL 10.000 (ten thousand)
(TL 13.601 determined pursuant to revaluation ragrd?015),

c) The broadcasting corporation shall be warnedth@nissue that; pursuant to the fifth
paragraph of Article 32 of the Law No. 6112; ‘letkame violation is repeated within a year

following the notification of the sanction decisiaesulting from the violation of the
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principles in subparagraphs (a) and (b) of thd pexagraph of Article 8, it will be resolved
that the broadcast of the media service providal fle suspended up to ten days; and in case
of the second repetition, its broadcasting licestta! be revoked.’

Samanyolu Haber Yayinciik Hizmetleri f. applied to Administrative Court for the
annulment of the Decision. In the judgement of Aaka8. Administrative Court dated
02.11.2016 Docket No. 2015/2199 No. 2016/3181, dpplication was decided to be
dismissed as the way of appeal is open, stating gheeches in violation of the State's
indivisible integrity were supported in the mengdnbroadcast, there were slander and
insults, the broadcasters acts in a way to moregithe speakers.

llI- In the Decision No. 40 dated 22.04.2015 of the Radand Television Supreme
Council, it is briefly said that;

Newscaster: "Dear audience..... Selim Kiraz, thielipyprosecutor of Berkin Elvan case, has
been taken hostage in his room....The crisis coasirright now, the illegal organization has
some demands, claims and announced that theyak@l negative actions against Selim Kiraz
unless the mentioned demands are met. Kamil Matharrgporter of Bugiin newspaper, is at
Caglayan Courthouse right now. Kamil Maman, could yellius, what's going on there right
now?

Newscaster: "Turkey woke up to an interesting dagay. Power interruption and taking
hostage of the public prosecutor. It's making anestion between the two events. If this
incident is a reflection of this, it gives a vemyportant idea, this event may have happened as
a result of such an interruption. Dear audiencethen6th floor of Cglayan Courthouse, the
hostage action continues.... It is alleged thainSKiraz, Istanbul Public Prosecutor of Berkin
Elvan case has been taken hostage. Omgak;aalso, just expressed this hostage actios. It i
alleged that the action has been carried out by PHKterrorist organization. Two militants
of the DHKP-C terrorist organization are allegedctory out this action, two militants are
alleged to carry out this action. Allegedly, thea® people, two members of the DHKP-C
terrorist organization entered the room, entered e room of the public prosecutor
Mehmet Selim Kiraz. They forced out the woman decyeand locked the room. Then, they
wrapped M. Selim Kiraz's mouth and photographeakithere is a gun on his head and then
shared it via Twitter account. At that time, thdig®were interfering here. The police came
to the door but it is claimed that two gunshots evéred at that time. These are initial
information, of course. Later, the police were edlback and special teams came here, as
Omer Calak has just told. By saying special teams, Omegldkashared with you the
information that the negotiator teams came herés lbave a brief look at who is Prosecutor
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Mehmet Selim Kiraz? Mehmet Selim Kiraz is the poader investigating Berkin Elvan case,
dear audience. His room is on the 6th floor. 6tloiflof C&layan Courthouse. Of course, an
important question here is that, was this secwtutyerability experienced due to the power
failure, and was it possible for those peoplertteeinto with weapons? We said that a photo
of the prosecutor was shared with a gun on his .hBgdmembers of the illegal terrorist
organization on Twitter. Such a photo of the prasecwas shared. In this photo, we see that
the person holding the gun at the time is a pers@nsuit. But how could this person who is
well dressed put the gun in? This is a questionkmBid this happen due to a security
weakness, a security weakness that could be cathedth this power interruption? This is a
question mark. ...... the terrorist organizations ldame demands. They want those demands to
be met. (Image match) Here are the operations tedwas audience. Special teams reflected
in the camera in this way. Dispatched togl@gan Courthouse. The hostage crisis continues
on the 6th floor. Negotiator teams are also heral they will try to negotiate with these two
alleged members of the DHKP-C terrorist organizgtior the negotiation process may have
already begun at this moment. As we said, thes@lpeavho are mentioned as DHKP-C
members, have some demands and want their demadsmet. They have given a certain
period of time. If the demands are not met durlng time, they have certain threats related to
the prosecutor...... Hostage crisis continues tedsn, dear audience. Today is a very active
day for Turkey. There was an electricity shortageabout 40 cities. There were some
negative developments in the result of this powégrruption. We attracted attention to the
intersection of transportation and the traffic, the specialists attracted attention that there
may be some other consequences of this situatiorparlticular, they talked about the
consequences regarding the country's defense.islardifferent view. We do not know right
now. Is this event on the 6th floor of gayan Courthouse is related with that? Is the sgcur
weakness caused due to the power failure? Thessuegly the questions to be answered. Is
not there any other security protocol applied wisesh a power failure occurs? This is
important. If this event is carried out in connentiwith the power interruption, why and how
could it be possible for those who took the gursde? These are important questions. Of
course, we expect the authorities to explain this..

The fact that terrorist actions are widely coveiredhe media unconsciously and occupying
news agendas may lead to terror fact spread toy @ast of the society and lead to negative
consequences such as the fact that the terrogsinmations' beliefs may increase to what

they do and defend, movement of other terrorigganizations, direction of terrorist
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organizations on the agenda of the country, hetioizaof organization members and new
participation, and show terrorist organizations enpowerful than they actually are.

There are important regulations in Europe and tB& {br the presentation of terrorist news.
The 8th and 10th paragraphs of Recommendation DackRec 1706 (2005) on Media and
Terrorism, adopted by the Parliamentary Assemblyhef Council of Europe, are of great
importance. iv. To avoid acting towards the inteses terrorists by adding fear to the public
or providing a platform for propaganda to the tests

British public service broadcaster BBC's terrorigatated publications show the following
principles:

- Terrorism news should be given responsibly; @t not be forgotten that the rumors about
terrorism are lethal.

- The BBC should not be a tool for terrorist progaga and promotional purposes.

- The language used by terrorists should not bé ase member of the press.

The US, British and Spanish media did not showhtloedy views after the attack to Twin
Towers in the USA and the actions in London and mdad the past, but they make the
propaganda of terrorists through the broadcastdioey so many terror attacks in our country
and they merely prove Thatcher's words as "Promigethe oxygen of terrorism ".

There has been views as "Consequently, the medieagrovider corporation broadcasting
with BUGUN TV logo is thought to have violated thge of "(Media services)shall not
glorify and encourage terror; shall not displaydest organizations as powerful or justified
and shall not portray terrifying and deterrent fiea$ of terrorist organizations. They shall not
present the act, the perpetrators and the victimermr in a way serving for the interests of
the terror." stated in article 8(1d) titled "Priplkgs for Media Services" of the Law on the
Establishment of Radio and Television Enterprises Bheir Media Services No. 6112.",

As a result of analyzing decipher records and videages belonging to the mentioned
broadcast; it is understood that, in the mentidmeddcast, images of Prosecutor Kiraz were
brought to the screen with guns attached to hisl,hesuth-wrapped and handcuffed in
Caglayan Courthouse during the news given relatinghi® hostage action by DHKP-C
members against Prosecutor Mehmet Selim Kiraz argehof carrying out the investigation
on Berkin Elvan case.

It has been evaluated that the broadcasting oplimograph served by the members of the
terrorist organization on the screen in such actlinty that would serve to propaganda of the
organization and cause indignation in the socieiy thus violate Article 8(1d) of the Law
No. 6112.
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Therefore, due to violation of Article 8(1d) of thaw No. 6112, pursuant to the provision of
first paragraph of Article 32 of the Law, it hasebedeemed appropriate to impose
"administrative fine " sanction concerning the niemed Broadcasting Corporation.

Decision: Concerning the corporation titted BUGUNELEVIZYON VE RADYO
PRODUKSYON A.S.; due to the violation of the provision of "(Medsarvices) shall not
glorify and encourage terror; shall not displaydgst organizations as powerful or justified
and shall not portray terrifying and deterrent tiees of terrorist organizations. They shall not
present the act, the perpetrators and the victimermor in a way serving for the interests of
the terror." stated in article 8(1d) titled "Priplas for Media Services" of the Law No. 6112,
it has been decided pursuant to first paragraghriofle 32 of the same Law, that;

1- ADMINISTRATIVE FINE amounting to TL 13.601 shalbe imposed on the mentioned
corporation, by considering that the corporation@mmmercial communication income
declaration amounts to TL 212.341,08 belonging @ébrBary 2015 in which the violation is
detected and since the administrative fines fagvielon corporations shall not be less than
TL 10.000 (ten thousand) (TL 13.601 determined wams to revaluation ratio for 2015)."
Bugin TV applied to administrative court for annemlmh of the decision. In its
judgementdated 09.03.2016 Docket No. 2015/1595 dietiNo. 2016/773 of Ankara 12.
Administrative Court, it is said that; news bulietiand live broadcasts are made with certain
periods on media service provider corporation wischroadcasting with Bugiin TV logo, the
screen was divided into two while latest develophepression was on the screen during the
live speech of Kemal KILICDARGLU, party leader of CHP, on 31 March 2015, it is
determined that cornering the taking hostage ofli@Wrosecutor Mehmet SelimiRAZ
charged inistanbul Cglayan Courthouse, by terrorist organization miligan images of
Prosecutor Kiraz were brought to the screen withsgattached to his head, mouth-wrapped
and handcuffed that are served to media by tetrorganization members were brought o
screen with sub-title " Latest News- Action in @zyan Courthouse- lllegal Organization
members took hostage the Public Prosecutor”, urmett is evaluated as violation of Article
8(1d) of the law No. 6112 stating that showing sanhimage openly on screen may serve as
a propaganda for the organization and may leachdagmation in the public and therefore
administrative fine was imposed, and then it isaratbod that the case for annulment of the
administrative fine is filed with a claim statingat it is unlawful to impose administrative
fine by handling only some parts of the broadcagstnot all of it.

In this case, since the role of media is so sigmaifit in increasing the efficiency of terrorist

actions, news on terror should be different fromnmad news, the principle of broadcasting to
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be taken into account must be responsibility rathan competition and rating, the media
which might be the best advertisement tool for aiershould avoid fear and concern
environment in society so as to go beyond freedbexpression, and since its evaluated that
broadcasting the image of Prosecutor Mehmet Selirazkcharged in Gaayan Courthouse
served by the terrorist organization members tontleelia while guns attached to his head,
mouth-wrapped and handcuffed is in the nature teesas a propaganda for the organization
and may lead to social indignation, there is nallegolation to impose administrative fine
amounting to TL 13.601,00 on the plaintiff pursuémtfirst paragraph of Article 32 due to
violation of Article 8(1d) of the Law No. 6112." drthe demand is decided to be dismissed as

the way of appeal is open.
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