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Report on the effectiveness of national remedies irespect of excessive length of proceedings
Adopted by the Venice Commission at its 69Plenary Session (Venice, 15-16 December 2006)




I Introduction

1. In December 2002, in its opinion on the impletagon of the judgments of the European Court of
Human Rights (hereinafter “the Court” or “the Strasbourg Colrthe Venice Commission expressed the
view that it would be useful if the Committee of iMiters of the Council of Europe woutkbvelop
guidelines on what measures are to be taken byeipndent States following the finding by the Cofbir

a breach of a particular provision of the Europ&wonvention on Human Rights (hereinafter “the
European Convention” or “the Convention”), so tmémber States may know in advance what
consequences they may face. These guidelines, vghichld be inspired by both the practice of the
Committee of Ministers and a more explicit case-lafvthe Court in this respect would, in the
Commission’s opinion, allow for a stricter approdghthe Committee of Ministers to the supervisién o
the execution of the Court’s judgments.

2. Following a request by the Romanian authoritiesrduthe Conference on “The European Convention
on Human Rights: from integrating standards to sigapolutions” (Bucharest, 8-9 July 2004), the \deni
Commission decided to carry out a comparative stmyexisting national remedies with respect to
allegations of excessive length of proceedingd) &itiew to proposing possible improvements inrthei
availability and effectiveness.

3. The Secretariat subsequently prepared a queatieron the kind, nature and characteristics tbnal
remedies which currently exist in Council of Eurapember States (CDL(2004)124). Replies to this
guestionnaire in respect of 45 European countB&d (2006)026) were provided by Venice Commission
members or were obtained through the valuabletassis of the Registry of the European Court of
Human Rights, as well as of the Department of Eecwf judgments of the European Court of Human
Rights and of the Secretariat of the Committee xjpelts for the improvement of procedures of the
protection of human rights (DH-PR), Directorate &whll of the Council of Europe.

4. The Venice Commission also worked in close cerajpn with the European Commission for the
Efficiency of Justice (CEPEJ), a body establishedl® September 2002 by Resolution Res(2002)12 of
the Committee of Ministers of the Council of Eurgpeith the aims “(a) to improve the efficiency ahe t
functioning of the justice system of member statéth a view to ensuring that everyone within their
jurisdiction can enforce their legal rights effgety, thereby generating increased confidence ef th
citizens in the justice system and (b) to enableetier implementation of the international legal
instruments of the Council of Europe concerningcigfiicy and fairness of justice”.

5. A conference, co-organised by the Venice Coniarisgnd the Ministry of Foreign Affairs of Romania
within the framework of the Romanian Chairmanshighe Committee of Ministers of the Council of
Europe, was held in Bucharest on 3 April 2006 oerfiedies for unduly lengthy proceedings: a new
approach to the obligations of Council of Europember states”. On this occasion, representativeéigeof
Venice Commission, the Strasbourg Court, the Dorateé General Il of the Council of Europe, CEPEJ,
Government Agents and representatives of the Ra@maauithorities discussed about possible guiding
principles in the identification of effective reniesl for unreasonably lengthy proceedings. The tesil
these discussions are fed into this study.

6. The present study is based on contributions bgsé. Bogdan Aurescu (substitute member, Romania);
Pieter Van Dijk (member, Netherlands); Elsa GaMaltras de Blas (expert, Spain); Franz Matscher
(expert, Austria) and Giorgio Malinverni (membewi&erland). It was drafted by the Constitutional-C
operation Division of the Secretariat, and disctismed adopted by the Venice Commission at it 69
Plenary Session (Venice, 15-16 December 2006).

Il The scope and aims of the present study

7. It is important at the outset to clarify whatthe scope of the present study. The length of the

t Opinion on the implementation of the judgmentthef European Court of Human Rights, CDL-AD(2002)8402.

www.coe.int/cepej.



proceedings is a very complex problem which manpfgean States experience with different degrees of
gravity: for some of them it is a generalised peatl a “systemic” one”, whereas for others it masher
be seen as an occasional dysfunction of an otheeffiective system of administration of justice.

8. The identification of the causes of excessietyd is a complex exercise. It is certainly na th
ambition of the Venice Commission to proceed withtsidentification. Other bodies are better equippe
and more specialise) primis the European Commission for the Efficiency of des{CEPEJ), whose
tasks are, amongst others, to analyse the regdits fudicial systems, to identify the difficulieghey meet
and to define concrete ways to improve, on thehamel, the evaluation of their results, and, oncther
hand, the functioning of these systems.

9. Indeed, CEPEJ has looked into the causesdaexbessive duration of proceedihgad has identified
them through the analysis of the case-law of theofi@an Court of Human RigHtsCEPEJ has also
prepared a “Compendium of “best practices” on tim@agement of judicial proceedingsThe Venice
Commission refers to the CEPEJ analyses, andatteto be neither equipped nor tasked with these
analyses. Issues relating to the functioning digasand the concrete management of court proceduies
outside of the scope of competence of the Venigar@igsion.

10. The Venice Commission stresses however thatbees States of the Council of Europe have
obligations in respect of the length of proceedisigsnming not only from Article 6 § 1 but also from
Article 13 of the European Convention on Human RighAs the European Court of Human Rights put
it, “by becoming a High Contracting Party to ther@&@ean Convention on Human Rights the
respondent State assumed the obligation to seocuesdryone within its jurisdiction the rights and
freedoms defined in Section 1 of the Conventiorfabt, the States have a general obligation toesolv
the problems that have led to the Court findingadation of the Convention. This should therefoee b
the primary goal of the respondent State. Shoubthtions of the Convention rights still occur, the
respondent States must provide mechanisms witldir tespective legal systems for the effective
redress of violations of the Convention rightsAs the Committee of Ministers pointed dutin
addition to the obligation of ascertaining the txige of [...] effective remedies in the light of the
case-law of the European Court of Human Rights [Sthtes have the general obligation to solve the
problems underlying violations found”.

11. The obligations under Article 13 of the Corti@m i.e. the provision of effective remedies @spect

of breaches of the reasonable time requirementarthe direct object of the work of CEPEJ. They a
dealt with by the Committee of Ministers with thesitance of the Department of the Execution of
judgments of the Directorate General Il of the Gulusf Europe.

12. The Commission intends to deal with the oliligs of Council of Europe member States to provide
effective remedies against the excessive lengtprateedings within the meaning of Article 13 of the

Convention. Inevitably, acceleratory remedies wilhcern the management and functioning of national
courts: in this respect, the Venice Commission @fitourse again refer to the work of CEPEJ.

13. The present study aims at assisting the Cdserof Ministers and the Directorate General [hva#

as the Council of Europe member States, in addigesisis problem in a global manner, with a view to
identifying solutions based on the national expeds, the case-law of the European Court of Human
Rights and the know-how of the Council of Europe.

14. The Commission expresses the hope that dy stay also assist the Parliamentary Assemblyef th

8 See the following documents: Length of court pemtings in the member States of the Council of feifzased on the

case-law of the European Court of Human Rights, EEF006)15; Length of court proceedings in the mem$tates of the
Council of Europe based on the case-law of the fi2ap Court of Human Rights - Summary, CEPEJ(2006REzslucing
judicial times in the countries of Northern Europ&PEJ(2006)14.

4 CEPEJ(2006)15, pp. 27-43.

5 CEPEJ(2006)13.

6 ECtHR,Lukenda v. Slovenimdgment of 6 October 2005, §8 94 and 95.

! CM Rec (2004)6, adopted on 12 May 2004, at tht $4ssion of the Committee of Ministers (12-13 Mag4).

8 See also Interim Resolution ResDH(2005)114 caricgrthe judgments of the European Court of Humaht? and

decisions by the Committee of Ministers in 2183ssamgainst Italy relating to the excessive lengfbdicial proceedings.



Council of Europe, which has endeavoured to cantkilo the speedy and effective implementatiomef t
judgments of the European Court of Human Rightspdrticular, the Assembly’'s Committee of Legal
Affairs and Human Rights is currently examiningesaselating to five countries in which, due to majo
structural problems, unacceptable delays of impteation have ariseh.

lll.  The right to an effective remedy before a nationahuthority in respect of the unreasonable
duration of proceedings: the international guarante

A. The right to a hearing within a reasonable timeaih at stake
15. Article 6 8 1 of the European Convention on Humaghk provides as follows:

“In the determination of his civil rights and obtions or of any criminal charge against
him, everyone is entitled to a fair and public hiegrwithin a reasonable time by an
independent and impartial tribunal established dowy.I

16. In requiring cases to be heard within a “reabée time”, the Convention underlines the impar¢aof
administering justice without delays which mighiperdise its effectiveness and credibilityExcessive
delays in the administration of justice constitateimportant danger, in particular for the resmgdhe
rule of law™*

17. The Convention requires proceedings to be waad “within areasonabletime”. The notion of
reasonableness must reflect the necessary balatveedmexpeditiousproceedings antir proceedings?
A careful balance needs to be struck between puoaksiafeguards, which necessarily entail the excst
of lengths that cannot be reduced, and a conceprdmpt justice?

18. Celerity of proceedings responds to the neetbfal certainty, for both citizens and the Statel to
the need to further, and restore as soon as pastibl peaceful coexistence of individu&e¢htsfrieden
Indeed, the economic life too suffers from consituations which remain unsettled for too longng-
lasting disputes disturb such peaceful coexistejndicial proceedings may not be pursw@etinfinitum

not even when this prolongation may eventually leadubstantive justice. Decisions must at some
foreseeable point become final.

19. The duration of judicial proceedings certagffigcts the interests of at least one of the gmtt such
proceedings: indeed, overstepping the reasonabke requirement of Article 6 of the Convention may
result in (procedural) breaches of other impor@moiivention provisions, such as Article 3 (in theecaf
unreasonably slow investigations into allegatiohéi-reatment, for example. Article 5 (in the case of
lack of a speedy decision by a court dmheas corpuaction, or Article 8 (in the case of undue deliays
custody proceedings which may result in the deofadetermination of the issue submitted to the court
before it has held its hearint).

20. Justice delayed is justice denidthe undue postponement of judicial decisions mayltrén a denial
of justice for the parties to the proceedings @lth it may happen that parties delay the procgedin
purpose). In more general terms and in the longerit risks to affect the confidence which the eyah
public places in the capacity of the State to dispgustice, to decide disputes, and, very imptytaio
punish crimes as well as to prevent and deterduttimes. This may cause or even incite the reedoys

9 See PACE, Implementation of judgments of the geiam Court of Human Rights, Report of the Committed_egal

Affairs and Human Rights, 18 September 2006, D&620.

10 ECtHR,Katte Klitsche de la Grange v. Italydgment of 27 October 1994, § 61.
n Committee of Ministers of the Council of Eurofes DH(97)336, Length of civil proceedings in Itadypplementary
measures of a general character, 27 May 1997.

2 ECtHR, Niderdst-Huber v. Switzerlangdidgment of 18 February 1997, § 30; mutatis mutamtquaviva v. France
judgment of 21 November 1995, Series A no. 333-A, 71 § 66.

13 CEPEJ(2004)19rev2, A new objective for Judicigbt®ms: the processing of each case within an aptirand
foreseeable timeframe, availablenatw.coe.int/cepgjp. 7.

1 ECtHR,Labita v. Italyjudgment of 6 April 2000, §§ 133, 136.
1 ECtHR,W. v. the United Kingdojudgment of 8 July 1987, § 65.



individuals to alternative means of dispute setletmor dispensation of punishment. The deleterious
effects on the rule of law of such a situationexielent.

21. The public interest in the proper functioniagd use of justice, including in its cost-effective
management, is another important element.

22. Celerity, however, must not be sought to thiment of the good administration of justifeDue
consideration must always be given in the first@lto the need to ensure the fairness of the polowe
the other guarantees implied in Article 6 of then@mtion, notably the right of access to a cotme, t
equality of arms, the adversarial principle, argl iight to dispose of adequate time and faciliiieshe
preparation of one’s defence, must not be undedhinaffected by a rushed conduct of the procedure.

23. The quality of the legal reasoning and theerxto which judgments are motivated and made
transparent to the parties and to the public, ése extremely important and need to be given due
consideration. As CEPEJ pointed out, “meticuloustigfting a decision, weighing up the reasons for it
and making it clear and comprehensible are allagfpers that take time”, which may prompt a decison
“lighten the requirements for providing reasonsdaiecision”. However, “a decision with clearlytsth
reasons allows the parties to accept it more edSihpd decisions at first instance have the efééct
reducing appeals”. The Strasbourg Court has stated in this respatt“fince the remittal of cases for re-
examination is usually ordered as a result of srommitted by lower courts, the repetition of soddters
within one set of proceedings may disclose a sedeticiency in the judicial syster”

24. The requirement of celerity must not impinge tbe need to preserve the independence of the
judiciary in organising its own procedures withantlue internal and external control.

25. In conclusion, each case must be processédhwaihoptimumtime-frame. The CEPEJ places great
importance on thdoreseeabilityof such time-frame. It notes in fact that “one bé& tmost awkward
problems for court users is that they are unablprédlict when proceedings will end. (...) Users need
foreseeable proceedings (from the outset) as maiem aptimum time. However, it must be noted that a
foreseeable time-limit is ngeer sean acceptable time-limit

26. The assessment of the reasonableness of th#oduof any set of proceedings must never be
mechanical. It necessarily depends on the spegiifiomstances of the case and must reflect theeconc
of ensuring the right balance amongst all the difieguarantees set out by Article 6 of the Coriwar?

B. The reasonableness requirement in Article 6 ofdbevention: an outline

27. The requirement that proceedings must be apeduwithin a reasonable time applies to the
determination of both criminal charges and cights and obligation’. Article 6 applies to criminal and
civil, but also to certain disciplinafyand administrative proceedings, which are qualiéis “civil” or as
“criminal” by the case-law of the ECtHR.

28. As regards the period to be taken into congiid®, in civil cases it normally starts when tase is
brought before the competent judicial authority, emen before, if a preliminary claim before an

16 ECtHR,Gast and Popjudgment of 25 February 2005, § 75.

v CEPEJ (2004)19rev2, pp. 8, 9.

8 ECtHR, Silc v. Slovenigudgment of 29 June 2006, § 3&jerciszewska v. Polarjddgment of 25 November 2003, §
46.

1 CEPEJ (2004)19rev2.

2 See F. Tulkens, « Le droit d'étre jugé dans Uaidéisonnable : les maux et les remedes », CDO§P®4, p. 4.
2 Numerous issues have arisen before the Couregards the scope of Article 6. They are far too glemto be
addressed in this study, for which they are of ineatl relevance.

2 ECtHR, Engel and others v. the Netherlanfigigment of 8 June 1976, § 83ztiirk v. Germanyudgment of 21
February 1984, § 56.

= With the notable exceptiomter alia, of the disputes “which are raised by public setsavhose duties typify the

specific activities of the public service in so fas the latter is acting as the depositary of pudlithority responsible for
protecting the general interests of the State loeropublic authorities”: ECtHRRellegrin v. Francgudgment of 8 December
1999, § 66. For procedures concerning the admissimhexpulsion of aliens, see ECtHR, Maaouia, jugfgnof 5 October
2000, and for taxation cases, see ECtHR, Ferragailgment of 12 July 2001.



administrative authority is necessétyin criminal cases, it starts when the person éstiaed”, that is
when he or she is informed of criminal proceedinaging been instituted against him or’fier suffers
important repercussions on account of such proogetfi

29. The final point is normally the date whenjti@gment becomes final (it is either filed with twurt's

registr237/ or notified, or the deadline for appealinigas expired etc., depending on the applicableeastic
rules):

30. In the assessment of the reasonableness lefitt of a set of proceedings, regard must bedtee
circumstances of the case and the criteria laichdavthe Court's case-law, in particular the comjpyeof
the case, the applicant’s conduct and that of dnepetent authorities, and the importance of what ata
stake for the applicant (the parties) in the disput

31. Special diligence is required on the parthef tompetent authorities, for instance, in casesnwh
parties to the proceedings are affected by illrgssein labour disputes, child-care cd%esd claims of
compensation for health damage allegedly resulinogn medical malpractic€. It is also generally
required in criminal cases, in particular whenabeused is detained on rem&hd.

32. Article 6 8 1 of the Convention imposes am @ontracting States the duty to organise theicigid
systems in such a way that their courts can meetetuirements of this provisidh Accordingly, the
Court does not accept backlogs or administratiféicdities as justification for procedural delays.
However, exceptional political or social situatiois the country concerned may be taken into
consideration for a transitory peridt.

33. The obligation to organise its judicial systema manner that complies with the requirements of
Article 6 8 1 of the Convention also applies toan&itutional Court. However, “when so appliedatnot

be construed in the same way as for an ordinaryt.civsl role as guardian of the Constitution maikes
particularly necessary for a Constitutional Coarnstimes to take into account other consideratioas

the mere chronological order in which cases areredton the list, such as the nature of a casetand
importance in political and social terms. Furthemmaovhile Article 6 requires that judicial procergs be
expeditious, it also lays emphasis on the morergépenciple of the proper administration of justi®

C. The right to an effective remedy before a natiomathority under Article 13: an
outline

34. Ubi jus ibi remediumWhen there is a right, there should be a remdgsuant to Article 13 of the
Convention:

“Everyone whose rights and freedoms as set fortthi; Convention are violated should
have an effective remedy before a national authaeritwithstanding that the violation has
been committed by a person acting in an officiglacity”.

2 ECtHR,Jorg Nina Jorg and others v. Portugaldgment of 19 February 2004, § 30.

% ECtHR,Deweer v. Belgiurjudgment of 27 February 1980, Series A no. 324p § 46,Wembhoff v. Germarjudgment
of 27 June 1968, Series A no. 7, p. 26, 8Riigeisen v. Austrigdgment of 16 July 1971, Series A no. 13, p.&500;

% ECtHR, Foti and others v. Italjjudgment of 10 December 1982, Series A no. 5618.8 52;Lavents v. Latvia
judgment of 28 November 2002, § 85.

2 ECtHR,Barattelli v. Italyjudgment of 4 July 2002, § 1Battoccia v. Italyjudgment of 25 July 2000, § 75.

% ECtHR,Scordino v. Italjjudgment of 29 March 2006 [GC], § 177.

29 See, amongst others, ECtHR,v. the United KingdonBeries A no. 120-B, § 88lsson no. 2 v. SwedeBeries A no.
250, § 103Hokkanen v. FinlandSeries A no. 299-A, § 7Ruotolo v. ItalySeries A no. 230-D, § 17.

30 ECtHR,Marchenko v. the Russian Federatjodgment of 5 October 2006, § 40.

st ECtHR,Debboub v. Francgudgment of 9 November 1999, § 46.

32 ECtHR,Bottazzi v. ltaljudgment of 28 July 1999, § 22.

s ECtHR,Kolb and others v. Austrimidgment of 17 April 2003, § 54.

3 ECtHR, Milasi v. Italy judgment of 25 June 1987, §8 17-20; ECtMRItzan and Others v. Germamlgecision of 2

March 2005 (GC).
* ECtHR,Gast and Popp v. Germajydgment, cit. § 75.



35. The effectiveness of human rights largely ddpeon the effectiveness of the remedies which are
provided to redress their violation. The right teeenedy in respect of an arguable claim of a viafadf a
fundamental right or freedom is expressly guarahtby almost all international human rights
instruments?®

36. Theinternational guarantee of a remedy implies that a State haprihmary duty to protect human
rights and freedoms first within its own legal gyst Article 1 of the Convention requires the Casttrey
States to “secure” the rights and freedoms under Gonvention. The European Court exerts its
supervisory role subject to the principle of sutasity,®” i.e. only after domestic remedies have been
exhausted or when domestic remedies are unavaitahieeffective. The right to an effective remedy
established in Article 13 of the Convention sterinsatly from this principle.

37. Although the principle of the rule of law, whiis contained in the Preamble and in Article 3hef
Statute of the Council of Europe, of which it ciuses one of the three pillars (together with deraoy

and respect for human rights), would justify thghtiof an effective remedy as an autonomous one|ér

13 does not contain a general guarantee of eféeltyal protection; it exclusively refers to thasses in
which the alleged violation concerns one of théntsgand freedoms guaranteed by the Convention. It
cannot be invoked independently but only in coniancwith one or more articles of the Conventiorobr
one of its Protocols. Naturally, the scope of thégation under Article 13 will vary depending dmet
nature of the applicant's complaint under the Cative*®

38. Notwithstanding the literal wording of ArticlE3, the existence of an actual breach of another
(“substantive”) provision of the Convention is rtprerequisite for its applicatidh.According to the
case-law of the Court, Article 13 requires thatewta claim of a violation under the Conventionns a
“arguablé one, a remedy allowing both to have such claintidksl and subsequently to obtain
appropriate relief, must be availaBfeThe arguability test requires that a claim “onbeds to raise a
Convention issue which merits further examinatitin.”

39. The “national authority” competent for prowidi the remedy must not necessarily bgudicial
authority*? On the other hand, the powers and procedural giggs of an authority will be relevant when

36 See for example, in addition to Article 13, A& of the Universal Declaration on Human Rightsl &reedoms,
Article 2.3 of the International Covenant on Ciaild Political Rights, Article 6 of the Convention the Elimination of Racial
Discrimination, and Article 6 of the Convention e Elimination of All Forms of Discrimination agesit Women.

s ECtHR,Z. and Others v. Ufudgment of 10 May 2001, § 103.
38 See for exampleChahal v. UK cit., 8§ 151-152.

39 SeeKlass and Others. Germanyjudgment of 6 September 1978, § 64.

4 See among otherglass and Otherscit., § 64;Kaya v. Turkeyjudgment of 19 February 1998, pp. 329-30, § 106.
However, Article 13 cannot be interpreted so aetpire a remedy in domestic law in respect of supyposed grievance under
the Convention that an individual may have, no emdtow unmeritorious his complaint may Boyle and Rice v. the United
Kingdom judgment of 27 April 1988, § 5FBowell and Rayner v. the United Kingdojodgment of 21 February 1990, §§ 31-
33).

4 See European Commission of Human Rights befareCiburt inBoyle and Rice v. theUnited Kingdpg 53. Non-
arguable is not the same as manifestly ill-founidetthe sense of Article 35(3) of the Conventionwdwer, although originally
the Court seemed to leave open the possibility dhedmplaint that is declared manifestly ill-fouddmay still be deemed to
have been arguablBgyle and Rice v. the United Kingdo$53), it conceded that “it is difficult to coriee how a claim that is
“manifestly ill-founded” can nevertheless be “arbled and vice versa” (ibidem, § 54). And in Powatid Rayner the Court
held in so many words that the “dual [i.e. domesticl European] system of enforcement is at riskedfig undermined if
Article 13 (...) is interpreted as requiring natiofel to make available an 'effective remedy’ fogreevance classified under
Article 27 8§ 2 [the present Article 35 § 3] (...) bsing so weak as not to warrant examination omisits at international
level” (ECtHR, Powell and Rayner v the United Kingdo®33). It is now standing case-law that if a ctaimg under a
substantive right is declared manifestly ill-fouddéhe arguability of that same complaint undeiicdt13 is denied on the basis
of the same reasoning (e.g. ECtHBor Vrabec v. Slovakigudgment of 5 October 2004). At the admissibiktiage, if a
complaint about access to court or the reasonahbke tequirement under Article 6(1) is declared axhibile, the Court will
adopt the same position with respect to any claicheu Article 13 without a separate examination @&tJonasson v. Sweden
judgment of 30 March 2004). At the phase of theitsiethe Court will usually find concurrent breashaf the reasonable time
requirement under Article 6(1) and the requiremeitn effective remedy under Article 13 (ECtHRachevi v. Bulgaria
judgment of 23 September 2004, 8§ 60-68 and §8049-1In some cases, however, the Court finds reasdhoroughly
examine the existence of an effective remedy dffteas found a breach of the reasonable time remént. And, indeed, in
certain cases the Court treated the complaint eoimgeArticle 6(1) as being absorbed into the exaation of the more general
obligation under Article 13 (ECtHRKaya v. Turkeyudgment of 19 February 1998, § 105).

42 See for exampléGolder v. the United Kingdonjudgment of 21 February 1975, § 3®ander v. Swedefudgment of



determining whether a particular remedy is effectivAny such remedy must be effective in practice as
well as in law**

40. The effectiveness of a national remedy withie meaning of Article 13 does not depend on the
certainty of afavorable outcome®® Effectiveness is to be assessed in respect opdissibility of
redressing the alleged violation of the right gntéead by the Convention, possibly by cumulating
available remedies. Indeed, even when none ofdheedies available to an individual would satisfy
the requirements of Article 13 taken alone, sdlggregate of remedigwovided for under domestic law
may be considered as “effective” in terms of thiicke.*® In other terms, there is no particular form of
remedy required, the Contracting States being ééftora margin of discretion in conforming to their
obligations under this provisidi.

41. To be considered effective and thus conformAtiicle 13, a domestic remedy must allow the
competent national authority both to deal with shiestance of the relevant Convention complainttand
grant “appropriate relief® This can entail, for example, the ending, modifim, non-application or
annulment of the challenged action, or obtainimgaration of damages resulting from the violatiohe T
principle of effectiveness also implies that thegedure of obtaining domestic remedies must not be
unjustifiably hindered by acts or omissions of dlhorities of the State concerrféd.

D. The relationship between Article 6 8 1 and ArtitBof the Convention

42. Until fairly recently, the Convention organssiglered that, since the requirements of Article&e
stricter than those of Article 13, in case a violatof Article 6 8 1 was found, it was unnecessary
determine whether there had also been a breachtiofeAlL3; the requirements of the latter beingrelyt
“absorbed” by those of the form&rThis was the case when the claim concerned trenaéswithin the
national legal system, of a body competent to emantiie claim that the length of proceedings was
excessivé! or of any means to shorten or terminate the eikeefesigth of procedur®.

43. Such reasoning was not without critics evethiwithe Court itself. Judges Matscher and Pinheiro
Farinha, in their separate opinion falone v. the United Kingdonmwhile recognizing the “obscure”
nature of Article 13, contested the adequacy ofatigeiments put forward by the Court to justify a-no
examination of the allegation of a breach of thisicke>® They, however, noted that the “absorption

26 March 1987.

4 Thus for example, the possibility of applyingthe judge responsible for the execution of senteneenot be regarded

as an effective remedy for the purposes of Artice as he is required to reconsider the meritsidfolwn decision, taken
moreover without any adversarial proceedings @emenichini v. Italy judgment of 15 November 1996, § 42) In the same
sense, see alsGalogero v. Italy judgment of 15 November 1996, § 41.

a4 See among otherthan v. Turkeyjudgment of 27 June 2000, §§ 61-62.

® See for examplé&/ilvarajah v. the United Kingdopjudgment of 30 October 1991, § 122.

4 See among many othefSijver and Others v. the United Kingdpjmdgment of 25 March 1983, § 113 a@tahal v.
the United Kingdomudgment of 15 November 1996, § 145.

4 SeeChahal v. the United Kingdaruit.

a8 See for exampleSmith and Grady v. UKudgment of 27 September 1999 135; Aksoy v. Turkeyjudgment of 18
December 1996, § 95

a9 ECtHR,Altun v. Turkeyudgment of 1 June 2004, § 70

50 SeeAirey v. Ireland judgment of 9 October 1979, § 35. Another obstaalthe applicability of Article 13 to the issue

of the excessive length of proceedings, put forwlaydthe former European Commission on Human Rightss its non
application in cases where the alleged violatiaktplace in the context gdidicial proceedings (Report dartolomeo Pizzetti
v. ltaly, of 10 December 1991).

51

See for exampléGiuseppeTripodi v. Italy, judgment of 25 January 2000, § 15.

52 See for exampldouilly v. France judgment of 7 December 1999, § 27.

53 “... We recognise that Article 13 (art. 13) congés one of the most obscure clauses in the Caomeahd that its

application raises extremely difficult and compiézhproblems of interpretation. This is probably thason why, for approximately
two decades, the Convention institutions avoidedyaimg this provision, for the most part advanddagely convincing reasons. It is
only in the last few years that the Court, awarésofunction of interpreting and ensuring the agapion of all the Articles of the
Convention whenever called on to do so by thegsdr the Commission, has also embarked upon téprietation of Article 13).
We refer in particular to the judgments in the sasieKlass and Others (Series A no. 28, parast 6&ce), Sporrong and Lonnroth
(Series A no. 52, para. 88), Silver and Others€Séx no. 61, paras. 109 et seq.) and, most rgc&@dimpbell and Fell (Series A no.



argument” may be correct in so far as the procédywarantees of Article 6 of the Convention are
concerned. In fact, national law generally doesvige for specific procedural remedies which are
“stronger” than that of Article 13 in respect obpedural guarantees of Article 6, whereas to a wident
this is not the case regarding the excessive lesfgihoceedings. It is with respect to this speqifart that
Article 13 has its faison d’étré.

44. The change in reasoning with regard to thet ig an effective remedy in respect of the exwessi
length of proceedings came in 2000, viiirla v. Poland*

45. In this judgment, the Court considered “in liigat of the continuing accumulation of applicao
before it concerning the alleged violation of tight to a hearing within reasonable time” that “thee
has come to review its case-law” according to whiclcase of a violation of that right (Article 618,
there would be no separate examination of an alegeach of the right to an effective remedy (Aetic
13). In support of this review the Court noted tingportant danger that exists for the rule of lawhin
national legal orders when excessive delays inatirainistration of justice occur in respect of which
Iitiganltﬁs5 have no domestic remedy”, that it ha@adly pointed out in its previous case-law relatethis
matter’

46. According to the Court, the requirements dfode 13 should be considered as “reinforcing” tho$
Article 6 81, rather than being absorbed by théabtibn to prohibit inordinate delays in legal peedings
under Article 6 § £°

47. The Court also underlined the subsidiary dtaraof the machinery of complaint to the Court,
recalling that by virtue of Article 1 of the Convem, “the primary responsibility for implementiragnd
enforcing the guaranteed rights and freedoms @ dai the national authoritied”” This subsidiary
character of the Strasbourg system of complaiattisulated precisely in Articles 13 and 35 § liluf
Convention. Article 13 establishes an additionahrgnte€® According to thetravaux préparatoires
Article 13 aims at according a means whereby iddiais may obtain relief at national level for vi@as

of their Convention rights before having recoursé they are of the opinion that no (satisfactamgijef
has been given — to the Strasbourg CBurt.

IV.  The supervision by the Committee of Ministers of th Council of Europe in respect of the
implementation of length-of-proceedings casé&%

48. In pursuance of Article 46 § 2 of the Conwvaemtithe task of supervising the execution of the
judgments issued by the Court lies with the Conemittf Ministers. It has a general duty to scrudirai
measures taken by the State concerned to abideiynal judgment of the Court.

49. Like the obligation of the States under Aetidb(1) to abide by the judgments of the Courninease

80, paras. 124 et seq.), where the Court hasHeidouindation for a coherent interpretation of finsvision. Having regard to this
welcome development, we cannot, to our regret,wgonith the opinion of the majority of the Court evfelt able to forego examining
the allegation of a breach of Article 13. In sodpithe majority, without offering the slightessiification, has departed from the line
taken inter alia in the Silver and Others judgmeitiich was concerned with legal issues very sintdahose forming the object of
the present case. Indeed, applying the approdowéal in the Silver and Others judgment the Cought, in the present case, and to
the same extent, to have arrived at a findingwabkation of Article 13, Malone v. the United Kingdopjudgment of 2 August 1984,
Series A no. 82.

54 ECtHR,Kudla v. Poland judgmerdf 26 October 2000. The Court's change of positiasst have also been inspired by
concerns of judicial economy, as a “radical effad"find an antidote to its ever-increasing backi®ge J-F Flauss, Le droit a un
recours effectif au secours de la régle du délsomaable: un revirement de jurisprudence histerign : Revue trimestrielle des
Droits de 'Homme, 2002, pp. 179-201. See also urgBrgue-Larsen, De l'art de changer de cap, ibertés, justice, tolérance :
mélanges en hommage au Doyen Gérard Cohen-Jor(&tblat), Bruxelles, Bruylant, 2004, pp. 343-347 Ahdriansimbazovina,
Délai raisonnable du proces, recours effectif o dé justice ?, in : Revue frangaise de droit astratif, 2003(1), pp. 85-98.

s Ibidem § 148. See alsBottazzi v. Italyjudgment of 28 July 1999, § 22.

% ECtHR,Kudla v. Polandcit., § 152.

57 Ibidem § 152.

58 ECtHR 28 July 199&elmouni v. France8 74; ECtHRKudla v. Polandudgment of 26 October 2000, § 152.

59 Collected Editions of th&avaux Préparatoiresvol. Il, pp. 485 and 490, and vol. lll, p. 651.

60 In this respect, see also the Venice Commissiopigion on the implementation of the judgmentshef European

Court of Human Rights (CDL-AD (2002) 34, §8§ 28-38188 41-42).



to which they are parties, the power of supervigibthe Committee of Ministers under Article 46(2)
extends to measures pertaining to the individuae®ageneral measurésand the award of just
satisfaction. The Committee of Ministers issuednal fresolution when it deems to have discharged it
functions under Article 46 § 2.

50. When supervising the implementation of judgimefinding a breach of the reasonable time
requirement, the Committee of Ministers most ofemjuires, as an individual measure, the accelerafio
the proceedings in question if these are still pepndSuch speeding up, which may be seen as adbrm
restitutio in integrumwill often be the result of a judgment by theaSbrourg Court, even in the absence of
a specific remedy under domestic law.

51. The Committee of Ministers insists on the-festking of proceedings in particular in thoseesais
which the Strasbourg Court imposes a “special efili” (see para. 31 above) or when the breach
concerns the failure to enforce a domestic coud€sision or concerns the continuing breach of a
substantive Convention provision (the right of @, for example§?

52. In case the proceedings complained about baded in the meanwhile, in addition to possible
damages the taking of general measures to preimaitarsviolations in the future with respect to the
applicant and in other cases will be the main me&maplementation of the Court's judgment.

53. When a State refuses to execute a judgmehedtourt, the Committee of Ministers may decide to
open a procedure of monitoring in respect of ttate% commitments.

54. In the late Nineties, the Committee of Ministendertook a series of activities aimed at imjpigpthe
compliance with commitments accepted by membee$§tat particular through better functioning of the
judicial systent? In 2000, the Ministers’ Deputies thus decided testsmonitoring the effectiveness of
national judicial remedies with respect to the tangf proceedings (judicial control of deprivatiof
liberty and trial within reasonable time), andte execution of judicial decisiofiSIn particular, in 2002
the Committee of Ministers set up the European Cssion for the Efficiency of Justice (CEPEith

the aim to address the major problems of the jablsystems of member States and define ways to
improve their efficiency and functionirf§.In 2004, CEPEJ set out a Framework Programmedeehti

new objective for judicial systems: the processafigeach case within an optimum and foreseeable
timeframe™®’ which recommended lines of action aimed at remjishis objective. The Task Force on
timeframes of proceedings was charged with the tdskanslating these lines of action into concrete
measures enabling them to improve procedure timmefsan the member States. In 2006, CEPEJ decided
in particular to act as a Centre for judicial tim@nagement (SATURN Centre) aimed at collecting
specific information necessary to the knowledggudicial timeframes in the member States and detall

6 Such as measures necessary to ensure that ffeawatop put, insofar as possible, in the sameasiin as he or she enjoyed

prior to the violation of the Convention. These maatail, for instance, the need to put an endyskible retroactively, to an unlawful
situation.

62 Such as legislative amendments, in order to ptefuether violations of a similar natur8ee Interim Resolutions DH

(99) 436 and DH (99) 437 concerning excessive feraft proceedings before the administrative courtd aivil courts,
respectively, in Italy, where the Committee of Mieirs decided to resume its examinatiohthe question as to whether the
announced measures will effectively prevent nelatidms of the Convention”.

63 See Mr Lobov, « L'exécution des arréts relatifa durée excessive de procédures judiciairesxpégence du Comité

des ministres » , CDL(2006)035, p. 3.

64 See document on “Compliance with member Statsingitments”, CM/Monitor (2001)14 of 15 November 20®art

I. General comments.

& Ibidem In 2001, the Committee of Ministers instructed 8teering Committee for Human Rights (CDDH) todiexne
ways and means of assisting member States witbva tai a better implementation of the Conventiothiir domestic law and
practice, including the provision on effective rafies”® The CDDH, in turn, entrusted the work of following this decision
to its Committee of Experts for the ImprovemenPaobcedures for the Protection of Human Rights (0#)-FSee the Report of
the 5F' meeting of the CDDH (27 February — 2 March 20@iggument CDDH (2001) 15, § 11. In September 2008, t
Secretariat of the CDDH prepared a memorandum itom¢gaa comparative overview of national practicghwrespect to
effective remedies and mechanisms for reparatiarages of violation of the Convention by nationgharities. This document
shows that in various member States, legislativttvides or discussions on this matter were in pesg (See document
“Implementation of the European Convention on HurRéghts — Effective remedies at national level”, PR (2002) 001rev,
10 September 2002).

66 See para. 4 above.

o7 See CEPEJ (2004) 19 Rev2.



enough to enable member states to implement polidreing to prevent violations of the right to feial
within a reasonable time protected by Article @hef European Convention on Human Ridfts.

55. The ever-increasing number of applicationtheoEuropean Court of Human Rights in connection
with unreasonably long proceedings cast doubts #eeteffectiveness of the existing national ree&dn
May 2004, the Committee of Ministers adopted it€dRe@mendation on the improvement of domestic
remedies (hereinafter: “the Recommendati§A"The Recommendation recalled that, in additionht® t
obligation of ascertaining the existence of effecthational remedies in the light of the case-ldthe
Court, member States have the general obligatiogolee the problemsinderlying violations found
(emphasis added). The member States are thus t@liedbarticular:

- “review, following Court judgments which point tgctural or general deficiencies in national law o
practice, the effectiveness of the existing dornagtinedies and, where necessary, set up effective
remedies, in order to avoid repetitive cases biaingght before the Court; and

- pay particular attention /.../ to the existence déafve remedies in cases of an arguable complaint
concerning the excessive length of judicial prooegs].

56. Further to this Recommendation, the Steeriom@ittee for Human Rights (CDDH)decided to
resume the study started in 2001, on means oftiagsimember States in the implementation of the
Convention in domestic law and practice, with tia af producing a report on the existing national
practices in the field of effective remediéghe preparation of the report is in progré&ss.

V. Existing domestic remedies in respect of allegedigngthy proceedings in the Council of
Europe member States: a comparative survey

A. Ingeneral

57. The right to a hearing within a reasonableetis today enshrined in the constitutiohand/or
legislatior* of almost all Council of Europe member Statemay also be provided for through the direct
application of the European Convention on HumarhRign domestic legal systerfisHowever, even
without specific provisions in domestic law, it & general principle of procedure to speed up the
procedures, and the activities of the courts is thspect are under the supervision of the Ministry
Justice (annual reports of the courts, periodioatrols etc.).

68 See “Terms of reference of the Working Group wvalwation of judicial systems (CEPEJ-TF-DEL)” adegptby the

CEPEJ. See also “Terms of reference of the Growpeilbtage of the SATURN Centre for judicial timeanagement”,
CEPEJ(2006)9, Appendix II.

6 See footnote 7.

n Through its Committee of Experts for the Improesmof Procedures for the Protection of Human RigbH-PR).

n See document: “Improvement of domestic remedietiow-up to the implementation of the RecommeratatRec

(2004)6 — Information received by the Secretarigti-PR (2004) 012, 6 October 2004.

” The information transmitted by the Secretariathef DH-PR has been used to fill in questionnaivéh respect to

several countries.

. Albania, Andorra, Croatia, Czech Republic (thea@ér of Fundamental Rights and Freedoms), Germiaejand,
Italy, Malta, Poland, Portugal, Romania, San Mar{ttee Declaration of the rights of the citizens asfdthe fundamental
principles of the San Marino legal order), Sloval8&venia, Spain, Switzerland, Turkey (the righpiovided only for persons
under detention).

" Hungary, Iceland, Italy, Latvia, Lithuania, Moldn Montenegro, Netherlands, Romania, San Marie)i&, Sweden,

“the former Yugoslav Republic of Macedonia”, Unit&shgdom.

s Countries recognizing the supremacy of intermatidreaties over conflicting national law: Albanfndorra, Armenia,

Azerbaijan (although international treaties dotaie precedence over conflicting constitutionalsions and acts accepted by
way of referendum), Bosnia and Herzegovina, Bulgdtiroatia, Czech Republic, Estonia (although Eatoray not conclude
international treaties which are in conflict witls iconstitution), France, Georgia (as long as thermational treaties do not
contradict the constitution), Greece, Moldova, Nefgnds, Poland, Romania, Russian Federation, SamiMand “the former
Yugoslav Republic of Macedonia”. Countries priaiitig generally recognized principles of internagiblaw: Austria, Portugal.
Constitutions of some countries provide that thetional legislation shall comply with generallycapted principles of
international law: Georgia, Hungary, Italy and Soia. The Constitution of the Swiss Confederatisavides that the
Confederation and the Cantons shall respect iierra law. The Belgian Constitution provides tifedleral authorities may
temporarily substitute themselves for councils anthmunities “in order to ensure respect of intéamal and supranational
obligations”. The Latvian Constitution provides tththe State shall “recognize and protect fundanieinteman rights in
accordance with the constitution, laws and intéonal agreements binding upon Latvia”.



58. In a number of countries there is no generglirement with respect to the reasonablenesseof th
length of judicial proceedings, but provision isiatheless made for a maximum time-limit for exangni
and deciding a cagé.

59. Generally speaking, in the majority of the @wbLiof Europe member States there exists a praekdu
venue allowing an individual to complain about éxeessive length of proceedirds.

60. The remedy may be constituted lyeaeral actiorf® in the form, for example, of an action for breach
of a constitutional or conventional right, or ailcaction for tort against the State.

61. Numerous States providsgecific remedjor the breach of the reasonable time requirefientthe
form for instance of a request to accelerate thegadings in question or an action against the &iathe
damage caused by non-compliance with the obligatiagive a decision within a reasonable delay. Some
countries have established specific remedies b#eing been faced with the limits of the ordinazydl
remedies and having been urged by the findingshef European Court of Human RigAtsSome
additional countries are currently preparing legish aimed at introducing a specific remedy or
improving the existing onés.

62. In a number of countries, both general andipeemedies are availabfé.

63. Remedies for excessive length, be they geperspecific, are often contained in legislatdrihey
can be foreseen in the Constitution, when they thkeform of an individual complaint before the
Constitutional Courf? or they can be praetoriéh.

64. The precise scope of application and the pgubcedural modalities of the different remedies
guestion vary greatly from one country to the atfidrey will therefore not be dealt with in detailthis

7 For example in Armenia (the Code of Civil Procedprovides for a fixed timeline for examining amadking decision

on cases), Azerbaijan (a fixed timeline for exartioraof cases is established), Georgia (the Cod€rahinal Procedure
provides for terms of detention on remand, the Cafd@ivil Procedure provides that the proceduraloacshall be exercised
within a term established by law. In case a procaderm is not established by law, it shall beed@ined by a court), Norway,
Ukraine (the Code of Criminal Procedure providesdoms of pre-trial investigation).

” Save for Armenia, Azerbaijan, Greece, Latvia, Roia, Turkey. The effectiveness of the existingcpdural venues

within the meaning of Article 13 ECHR may howeverduestionable.

I Albania, Luxembourg, Malta, San Marino, Spain.

79 Bulgaria, Croatia, Cyprus, Estonia (only in casfedelays in administrative proceedings), Finlatikorgia (a

disciplinary action may be initiated in case of amreasonable delay of examination of a case),, [tdtyrway, “the former
Yugoslav Republic of Macedonia”.

8 Croatia, Czech Republic, France (by means ofleageltaly (by means of legislation), Poland, tegal, Slovakia, Slovenia.
& For example: Czech Republic (The draft law madidythe Law No. 82/1998 has been submitted to #réaent. The
draft law provides an adequate compensation fomfiicants suffering from undue delays during gheceedings. The draft
law will be applied retroactively: if the applicahés his length of proceedings case pending béfer&uropean Court, he has
the possibility of asking for compensation withineoyear from the entry into force of the draft la@yeece (see document
CM/Del/OJ/DH (2005) 922, Vol. I, p. 18), Ukraine.céording to the information provided by Mr FranaesCrisafulli,
Government Co-Agent of Italy during the Workshop the improvement of domestic remedies with paréic@mphasis on
cases of unreasonable length of proceedings, helteanitiative of the Polish Chairmanship of tBeuncil of Europe on 28
April 2005, Italy is also working on the improventer the existing remedies.

82 Andorra, Austria, Bosnia and Herzegovina, Belgi@rech Republic, Denmark, France (a specific rgnegrovided

for administrative proceedings), Ireland, Germamgiecific remedy was developed by the case-lawghtenstein, Lithuania,
Moldova, Montenegro (like in Serbia, the specificnedy is a measure of internal control and hadamirdstrative character),
Netherlands, Poland, Portugal, Russian Federe@ierbia, Slovakia, Slovenia, Sweden, Switzerlandaldle, United Kingdom.

83 Andorra, Austria, Bosnia and Herzegovina, Bulgazech Republic, Estonia, Finland, France, Gaprgungary,

ltaly, Latvia, Lithuania, Luxembourg, MontenegroetNerlands, Norway, Poland, Portugal, Russian Rk¢ider Serbia,
Slovakia, Slovenia, Spain, Sweden, Switzerlandg fétmer Yugoslav Republic of Macedonia”, Ukraine.

84 Albania, Andorra, Austria, Bosnia and HerzegoyiBeoatia, Cyprus, Czech Republic, Germany, Liet$tesn, Malta,

Slovakia, Slovenia and Spain.

8 In France, the remedy envisaged in Article L.18tf the Code of Judicial Organisation was congdeass being

effective only as a result of the developmenth@national case law. In Iceland, the possibilftyedlucing a sentence in light
of the excessive duration of the proceedings iprmtided for in the General Criminal Code, but basn developed by judicial
practice.



study. The analysis will be limited to a generamiew of the domestic remedies currently exisimthe
Council of Europe member States with respect tgations of unreasonable delay in administrativé, c
and criminal proceedind$,on the basis of the information availaBleyith a view to identifying the main
kinds of remedies available and their main features

65. Several kinds of categorisation of the remedieailable for allegations of excessive length of
proceedings are possible.

- Preventiveor acceleratoryremedies are designed to expedite the proceeitiraygler to prevent them
from becoming excessively lengthy, whilempensatoryemedies provide the individual with redress
for delays that have already occurred (regardieadether or not the proceedings have ended).

- Pecuniaryremedies provide a financial reparation for the agenncurred (material or non-material, or
both). Non-pecuniaryremedies provide a moral reparation (for examiple,acknowledgment of the
violation or the mitigation of a sentence).

- Certain remedies aravailable for both pending and terminated procegdirand others arenly
available for pending proceedingkdeed, when the proceedings are over, accelgramedies are
clearly of no use, and the remedy may only comsisbmpensation for the damage resulting from the
allegedly excessive duration of proceedifigs in a disciplinary action against the dilatonjterity >

- Certain remedies may kapplicable to any kind of proceedings (civil, adistirative or criminal)
while others arapplicableonly to criminal proceedings

66. These categories, however, are not cleattdatdifficult to say, for example, whether a d@mary
action against a dilatory judge is only a preventiemedy or if it is also compensatory (as theiegmpl
may see itf° Further, these categories often overlap with etioér.

67. It should be noted indeed that in most coesittiifferent forms of redress coexist and may Ipdieap
cumulatively?®*

68. For the sake of simplicity, and in the liglttlee practical approach which is sought, in thespnt
study the existing national remedies will be présgnaccording to the kind of proceedings
(civilladministrative and criminal) to which theyeaapplicable. Due to what has been explained above
some repetitions and inaccuracies will be inevitabl

B. State of Art
1. Remedies available for civil/administrative procdeed

69. In most of the Council of Europe member Staiesventiveremedies are available for administrative
and civil proceedings in the form of the possipifitr the party/ies to lodgeraquest for the acceleration

8 Enforcement proceedings will not be treated.

&7 The Secretariat has relied on the informatiomsttbd by Venice Commission members in reply to dnestionnaire

(CDL(2004)124), on the information provided by tbepartment for the Execution of Judgments of theofean Court of
Human Rights of Directorate General Il of the CduotEurope, by the Registry of the European Cafiuman Rights and
by the Secretariat of the DH-PR, and on the inféiomait has itself obtained from direct sources famm Permanent
Representations.

8 In Croatia the compensation for damage resuftiogn excessive duration of proceedings can be @difor pending

proceedings.

89 In Bulgaria a disciplinary action against a difgtauthority may be initiated only during pendjpmgceedings.

0 While a disciplinary sanction will only concetmetpersonal position of the responsible judge etheing no direct and

immediate consequence for the proceedings whicle lgaxen rise to the complaint, a disciplinary actisill most often be
preceded by a complaint to a supervisory organchvban give (generally non-binding) instructionsatdilatory judge. At the
same time, the risk of an ensuing disciplinaryacthay have a certain (although indirect) effectpdeding-up the proceedings
in question as well as a general preventive effect.

o Almost all countries providing, in case of an essive delay, for a remedy in the form of an ackedgment of the

violation, foresee this as a general form of resifes all types of proceedings. Both acceleratony @ompensatory remedies are
always preceded by an ascertainment that the rebkotime requirement has been violated.



of the proceedings
70. Such requests for acceleration may be lodged:

- with a superior authority/cougither directly” or through the court dealing with the proceedings.
In the latter case the court concerned will transrto the competent court/authoritypr
- with the dilatory court?

71. The measures taken in response to the abguwests may consist in:

a) fixing an appropriate time-limit for the relevanithority to
i. take a particular procedural step (holding a hearabtaining an expert's report, issuing
another necessary order or taking an act whicledheerned authority has failed to take),
or/fand
i. decide on the merits of the case or terminate ibeepdings® or
b) transferring jurisdiction to a different court osaperior authority’

72. In most countries, acceleratory remedies ¢si-&¥ith compensatory oné¥ In a few countries,
however, pecuniary compensation for damage remaimss far - theonly possible remedy an applicant
can claim in respect of delay of proceedifigs.

73. Compensation can be sought:

- from the same authority which decides on the re#sleness of the length of the proceedifigs,
- orin separate proceedings.

74. Reparation may be granted on account of:

- afault of a judge or another officer of the cdft,

- the heavy workload of the tribunafs,

- an irregularity in the conduct of proceedings, udahg non-compliance with the obligation to
perform an act or give a decision within the strutime-limit,***

- an unlawful act or omission committed in the cowfsgroceedings®

92 Bulgaria, Estonia, Switzerland.

s Austria (if the dilatory court takes all the prooeal steps specified in the request within four keeef receipt, and
informs the party concerned, the request is deemitirawn unless the party declares within two veeaker service of the
notification that it wishes to maintain its reqye§tzech Republic, Poland, Slovenia (a motion feadiine).

94 Denmark, Lithuania, Montenegro, Netherlands. NorwSerbia, Slovenia (a supervisory appeal), Spain.

9 Austria, Cyprus, Czech Republic, Denmark, Estd¢a@ministrative proceedings), Lithuania, MaltalaPd, Slovakia,
Slovenia.

96 Austria, Bosnia and Herzegovina, Croatia, Cyp8leyakia.

o This possibility exists in Austria, where a payadministrative proceedings may request thatése be remitted to a

superior authority, in the last resort to the Adistirative Court, which must then decide itself witla statutory time-limit, and
in Cyprus, where the Supreme Court can order ekéty a different court.

% Austria, Belgium, Bosnia and Herzegovina, Croaflgprus, Czech Republic, Denmark, Estonia, Frgaceeleratory

remedies are available for administrative procegg)inGermany, Hungary, Ireland, Liechtenstein, wéthia, Montenegro,
Netherlands (to a limited extent only), Poland,téigal (acceleratory measures are used only in eahproceedings), Serbia,
Slovakia, Slovenia, Spain.

9 Italy.

100 Bosnia and Herzegovina, Croatia, Cyprus, Denmigaky, Malta, Netherlands (in administrative predegs where a
punitive sanction is at issue; there the sanctiag be lowered as a means of compensation); PdBlodakia,

101 Netherlands (tort action); Poland, Spain (the pensation claim may be lodged with the MinistryJaktice after the
termination of the main proceedings).
102 Lithuania, Netherlands.

103 Belgium.

104 Czech Republic and Slovakia.

105 Netherlands, Poland, Portugal, Sweden.



or, more in general, on account of:

- amalfunctioning of justice or denial of justit’8 or
- aviolation of the right to a hearing within a reaable time®’

75. Several high and supreme jurisdictions of mem8iates have expressly declared that a violafion
the reasonable time requirement as guaranteed ftigteAB § 1 of the Convention is to be treated as a
“fault”, an “unlawful act”, a “malfunctioning of adinistration of justice”, a “denial of justice”, @n
“irregularity in the conduct of proceedingiat engages the responsibility of the State arfidesbit to
repair the ensuing damatf&.

76. As regards thidnd of compensatigrit may take different forms: pecuniary compemsafof material
or non-material damage or both); assumption ofcisiten in the applicant’s favour; disciplinary ston
to the dilatory judge; exemption from legal cdSfdpwering of an administrative sanctibti.

77. As for pecuniary compensation, in a numbestafes, it is only awarded foon-materialdamage, in
particular in cases where the proceedings argpstiltling***

78. As to the amount of pecuniary compensatiomtich a victim of the excessive length of procegdin
may be entitled, its determination generally remairthin the discretion of the jurisdiction conocedn
Taking into account the fact that when assessiagéhsonableness of the duration of proceedings in
case before them, the competent authorities ofmiaber States generally refer to criteria appligthle
Court with respect to Article 6 § 1 of the Conventiit might be assumed that this will also bedase
when they are called to determine the amount ofpemsation. Yet, such assumption is not cefim
fact, only a few replies to the questionnaire dpetly indicate that in determining the amount of
compensation, the competent authority refers tegen the amounts of pecuniary compensation gtante
by the Court*?

79. In certain countries, in relation to admiritite proceedings, in the event that a public aitthfails
to take a decision within the prescribed time-ljntitshall be deemed to have made a decision to the
applicant’s favour™*

80. Finally, the possibility for a party in juditiproceedings to bring a disciplinary action agag
dilatory authority is mentioned by a number of &aas a remedy in respect of excessive delaysin th
proceedings®®

2. Remedies available for criminal proceedings

81. In most cases, the above-mentioned remedsesiloled for civil and administrative proceedings ar
not exclusive of these jurisdictions, but may abeoapplicable in criminal proceedintfs Therefore,

106 France, Spain.

107 Croatia, Italy, Lithuania, Switzerland.

108 Belgium, Czech Republic, France, Poland, Portugakden.

109 Denmark. In Iceland, an award to legal costhéodther party may be ruled, if the unnecessargydehs been caused

by that party intentionally or by negligence.

110 Netherlands.

1L In Croatia, Poland and Slovakia. When proceedarggerminated and it can be established thaappécant has been

delayed in the enjoyment of certain rights, peaynitamages may be also given in France, Italy,riRbla

1z ECtHR,Scordino v. Italjjudgment, cit.

13 Denmark, Lithuania, Poland, Slovakia. In Italye tevel of compensation granted by the nationattsdor breaches of

the reasonable time requirement was problematice@xtent that it was not sufficiently relatedhat granted by the European
Court. (see the Pinto law).

14 Belgium, Italy, Sweden.

15 Bosnia and Herzegovina, Bulgaria, Finland, Genrdialy, Lithuania, Montenegro, Portugal, Russkederation,

Serbia, Slovakia, Sweden, “the former Yugoslav Répwf Macedonia” and Ukraine.

e Unless it results otherwise from the specificpgcor nature of the concrete remedy, for exammeetfect of positive



general constitutional or legal actions aimingre ticceleration of the proceedings, the reparation
damages or a disciplinary action against the juchgsy also derive from an alleged breach of the
reasonable length of proceedings in a criminal.tdse

82. As for_preventive remediess characteristic of criminal proceedings is thmageneral, the trial phase is
preceded by an investigative phase. Depending endifferent systems, the investigation might be
entrusted to a court or bdd?/other than the one which must decide on the mafritse case. In this sense,
some countries provide for specific preventive réiegewhich aim at speeding up investigative ortpet-
proceedings by allowing for complaints or requefsis acceleration to be lodged with the superior
prosecuting or judicial authorify?

83. Measures taken in response to the above medti@quests range from a dismissal of the apiglicat
if the delays are unjustifiable, an investigatintoithe causes of the alleged delays or a reqoieiliow-
up reports, to the fixing of a time-limit to condki the investigative phase, hierarchical instrastio
between Prosecutors including on how to handlect#se, or the adoption of disciplinary meastfes.
Specific preventive remedies related to the tfi@ge appear to be less commidn.

84. As to compensatory remedigscriminal proceedings there is a specific famhredress by means of
which the excessive delays incurred during the ggdings are taken into account, ex officio or at th
request of a party, in the assessment of the apar®punishmentn some countries this remedy has been
incolrgorated into legislatidf? whereas in others it appears to have been set datveloped through case-
law.

85. A remedy of this kind is always of a compensatharacter, for its effects necessarily demeenfthe
acknowledgement that a delay has already occuseeh if in some countries such effects can be
anticipated by discontinuing the proceedings ongitmeinds of delays before the case is broughtdo th
court that decides on its merité.

86. In the majority of cases, however, the couilt @onsider the issue of the length of proceedings

silence is exclusive to administrative proceedings.

17 Therefore the fact that specific information nelyag criminal proceedings was only provided for d&untries -

Austria, Belgium, Bulgaria, Cyprus, Denmark, EsggriFinland, Germany, Netherlands, Portugal, Swe8eitzerland and
United Kingdom - does not imply that generic renasdire not applicable in such cases. For exanmplate 2005 the Swedish
Supreme Court ruled that pecuniary and non —pegudimages are available in unduly prolonged crntases.

18 For example investigative judges, prosecutionises, police.

19 For example Belgium (where the request can bgedchot only by the defendant but also by the AttgrGeneral),

Bulgaria, Denmark and Portugal (where any party ieguest that the proceedings before the Prosec&®govices or those
taking place in a court or before a judge be expddwhen the time-limits provided by law for anyopedural step are
exceeded).

120 Disciplinary measures have been referred to ie tontext as preventive remedies, whereas they atsy be

considered to be compensatory.

21 Only Denmark has referred to the possibility sking the court dealing with the case to scheduleritrial. Belgium

expressly refers to the lack of such a legal speediiechanism.

122 For example Belgium, (Article 21ter Preliminarytld of the Criminal Procedure Code), Finland (Griai Code

Chapter 6, Article 7), or Sweden (Chapter 29 Sacticand Chapter 30 section 4 of the Penal Codeprilany to the latter,
“Courts in criminal cases shall both in their cteo@f sanction and in their determination of therappate punishment, take into
account whether an unnaturally long time has ethpsee the commission of the offence”.

123 For example, the Estonian Supreme Court or then@e Constitutional Court. In the Netherlands, Supreme Court

has developed general guidelines for criminal casésis respect. In Switzerland the Federal Cbag determined the possible
consequences of a breach in the reasonable lehgtbaeedings in criminal matters, and specifieat the judge must explicitly
mention the violation of this principle in his jutignt and state what account was taken of it.

124 For example Belgium, where this decision candken by the “Chambre du Conseil” or the “Chambreviiges en

Accusation” before the investigate phase is coreduand the case is passed on to the Court thdttakela decision on the
merits. Specific mention must be made to the Siagutules in England and Scotland which impose {iimis on the
institution of proceedings, particularly when indivals charged with crimes are held in custody, mag lead to the barring of
prosecution or the discontinuance of proceedingstwithstanding their effectiveness, such rules seeone related to the
guestion of statute of limitations and the expifywerall or specific procedural time-limits (foxample, for remand on custody
or commencement of the trial) than to the issuethef reasonable length of proceedings. The same eomapplies to
Switzerland, where the “violation of the “reasoreabine” principle may give rise to the releasehsf tefendant when the time-
limit for legal action has run out”.



together with the decision on the merits. If aaidian of the reasonable time requirement is foankktve
occurred, the court may decide to give redressehany means of:

- areduction or mitigation of the senteriég;

- amere declaration of gufft®

- anacquittal?’ or

- adecision to stay the prosecution or discontiheeptoceeding&®

87. Finally, this remedy of individual redress n@so be applied in administrative proceedings wiser
punitive sanction is at stake so that the recagmivf an excessive duration of proceedings majytriesits
mitigation*%°

VI.  The assessment of the existing national remedies llye European Court of Human
Rights

A. Ingeneral

88. Since the requirement of Article 13 constigusm obligation of result, the Contracting Statageh

some discretion as the manner in which they provide the retiefjuired:*° “Subject to monitoring by the
Committee of Ministers, the respondent State resnia@e to choose the means by which it will disgbar
its legal obligation under Article 46 of the Contien, provided that such means are compatible thith

conclusions set out in the Court’s judgment”.

89. Until recently, the Court, respecting the nrargf appreciation given to the Contracting States,
refrained from indicating a specific form or typé an “effective remedy” with respect to an alleged
violation of the right to a hearing within a reaable time. It nevertheless assessed the remediéatde

in the Contracting States in the light of the galigestablished “effectiveness” critefis.

90. It should be noted in this respect that, algtoStates often refer to particular types of ddimes
remedies as being available for allegations ofekeessive length of proceedings, according to the
Court’'s assessments a significant number of thesgedies can not be considered as effective in
practice.

91. The Court has recently adopted a more direcjproach to what remedy is to be considered as
effective within the meaning of Article 13 of the@ention. Indeed, it has given explicit indicagon
as to the characteristics which an effective domeasimedy in length-of-proceedings cases should
have!®?

125 This appears to be the most common effect. Seeefample Denmark, Estonia, Finland, Germany, twmbla

Netherlands or United Kingdom. Belgian law spesifighat the reduction of sentence will consist gbeaalty lower than the
minimum set by the law will be imposed.

126 For example Belgium, Denmark (where penaltiesosenl might be suspended), or Switzerland (whermptien from

punishment may be granted even if the defenddatiisd guilty).

127 Case-law seems to favour a restrictive interficetan the sense that acquittal does not autoriétiderive from the

acknowledgement of a delay in criminal proceedisge for example Estonia and Finland).

128 These remedies are only used “in exceptionalstg&ermany, Netherlands, Switzerland). In the &thiKingdom it is

usually necessary for the prosecutor to have beéuwt in causing the delay and, even then, tiz will be stayed only if the
defendant can show that because of the delay &ighiwill not be possible and that he will themef be prejudiced. The trial would
not be stayed if the effects of unfairness coulddzgt with in the course of the trial. Similaity,Belgium to take this decision (which
seems to entail the impossibility to rule on thel eiction) the delay must have affected the adstiaiion of evidence or the defence
rights.

129 For example Austria, Netherlands.
130 See for examplé§aya v. Turkeyjudgment of 19/02/1998, ECHR 1998-I, § 1@halal v. the United Kingdoycit., §
145.

181 The present chapter does not include the Cougtevant case-law with respect to all member Stdtesorder to

provide a general overview of the effectivenesgatticular types of existing domestic remedieanérely invokes several
country examples with pertinent illustrations oé@ssments made by the Court. It is to be notedjththat in certain cases, the
effectiveness patent is only partial as the corestmemedies can only be used for some types oga@ts of proceedings (for
example, only criminal proceedings in case of Rgatwand Spain), for pending proceedings only (fareple, in Croatia and
Poland), or only with respect to proceedings belmneer courts (for example, in Austria, France #aty).

182 ECtHR Scordino v. Italjudgment, cit., § 183.



92. In addition, the Court is increasingly assggdhe States’ obligations under Article 46 of the
Convention. In doing so, it examines draft legisikator intended measures and states whether i find
that these represent “reassuring improvemehitstailing which it could “indicate [...] general
measures at national level that could be callednftihe execution of [...] a judgment®*

93. The Court has expressly encouraged certaiponetent States to proceed speedily with a
prospected legislative initiatiVé®> or to amend the existing range of legal remediesdd new
remedies so as to secure genuinely effective redfes violations of that right, following the
indications as to the characteristics of an eféectemedy given by the Court itself in the judgnséit

B. Remedies available for civil/administrative prodees
a) Remedies found to be effective :
i. Austria

94. The Austrian legal system provides for sevacakleratory remedies. In this respect, the Guld
that the transfer of jurisdiction to the superiatherity in case of a delay by the competent aitthor
making a decision (as provided for in Section 78hefGeneral Administrative Procedure Act) contgidu

an effective remedy to be used for the allegeddred a reasonable time requirement with respect to
administrative proceedind?’ although not in every ca$®

95. In the case dfiolzinger v. Austriathe Court found that a request for the supearrtcto impose an
appropriate time-limit for the competent courta&e particular procedural steps (under Sectionf3tieo
Austrian Courts Act) could, in principle, constéwn effective and sufficient remedy which haddaibed

in respect of complaints about the length of cpurteedings®

ii. France

96. The Court found, in the caseGiummarra and others v. Francthat national case law indicated the
existence of an adequate remedy in respect of eéeaptivil proceedings. Thus Article L.781-1 of the
Code of Judicial Organisation as interpreted indhse-law was considered an effective remedy for th
purposes of Article 35 §4°

i ltaly

97. In its decisiorBrusco v. Italy*** the Court considered that the remedy providedHhey“Pinto
Act”, which had been introduced in Italy to provideremedy for the excessive length of proceedings
following numerous findings by the ECtHR of breasl{and even a pattern) of Article 6 § 1 of the
Convention, was an effective remedy for the purpagéArticles 13 and 35.

98. The level of damages awarded by the Italiamrtsoproved however, in some later cases, to be
inadequate, which led the Court to consider thise@y as ineffectivé®? This problem was corrected
by the Italian Court of Cassation in a judgmendafnuary 2004, as noted by the Court irDitSante

133 ECtHR,Lukenda v. Slovenimdgment, cit., § 98.

134 ECtHR,Sirmeli v. Germanjdgment, cit. § 139.

135 ECtHR,Sirmeli v. Germanjdgmentit., § 139.

136 ECtHR,Lukendacit. § 98.

187 Egger v. Austrigdec.), no. 74159/01, 9 October 2003.
138 Kern v. Austriajudgment of 24/02/2005.

139 Holzinger v. Austrigudgment of 30/01/2001, 8§ 24-25. On the same dla¢éeCourt held irHolzinger v. Austria (No.
2), that this remedy was not effective where thers aleeady a substantial delay by the time the ltip® took effect.

140 Giummarra v. Francedecision of 12/06/2001Broca Texier-Micault v. Francgudgment of 21 October 2003 (with
respect to administrative proceedings).

141 ECtHR,Brusco v. Italy decision of 6/09/2001.
142 ECtHR Scordino and ors. (no. 1) v. ltalgecision of 27/03/2003.



v. Italy decision**?

99. The Grand Chamber delivered nine judgmentinsgéaly concerning the effectiveness of the
Pinto Law** The Court (in particular in the pilot judgment®¢ording outlined the principles which

it intended to apply in assessing the effectivernefsdomestic remedies.The Court found that the
proceedings under the Pinto law were not entirelffident and therefore did not deprive the

applicants of their victim status for the purpo$ninging a case to Strasbourg.

100. The victim status of the applicants was basiedipally on the manifestly unreasonable natdirdne
amounts awarded by the ltalian authorities (inclgdsums as low as 8% of what the Court itself would
have awarded). In addition, in all these case® &aScording the Court found it unacceptable that the
applicants had waited more than six months to vedbie compensation awarded by the national courts.

iv. Poland

101. The Court considered a number of cases coimgethe effectiveness of the Polish Law of 17
June 2004 (“the 2004 Act”, according to which,lietsuperior court finds a violation of Article 6 of
the Convention, it instructs the lower court todakeasures to accelerate the proceedings and/or
awards the complainant compensation), which Polamdduced as a remedy for excessive length of
proceedings cases in response to judgments of @ElFE In the leading decisions dfichalak v.
Poland*® andCharzynski v. Polantf® the Court held that the applicants were requiceeixhaust this
remedy before bringing their case to Strasbourgs &pplied even to applications registered with the
Court before the entry into force of the 2004 Agtien that the latter explicitly allowed complaints

be lodged by those who had already brought a easrasbourg, provided that the Court had not
already adopted a decision on the admissibilitthefcase. The Court further stated that the 2004 Ac
was capable of preventing alleged violations ofrigat to a hearing within a reasonable time and of
providing adequate redress for any violation ttat already occurred.

V. Portugal

102. In its decision in the case R&ulino Toméas v. PortugAt’ the Court ruled that an action in tort
against the State for excessive length of civilcpealings, based on Legislative Decree 48051 of 21
November 1967, could be said to constitute an &ffiecemedy within the meaning of Article 35 of the
Convention only after the publication of the judgini the Pires Nino case in which the administeati
court held that the excessive length of proceedingtd constitute grounds for State responsibility.

b) Remedies found to be non effective
i. Bulgaria

103. The Court considered that a complaint basedhe direct applicability of the Convention in
Bulgarian law was not an effective remedy withie tmeaning of Article 13 of the Conventiti.A
remedy a “complaint about delays” was introduceduly 1999 with the adoption of new Article 217a of
the Code of Civil Procedure of Bulgaria, accordimgvhich a litigant is entitled to apply to the aparson

of the higher court when the examination of theec#ise delivery of judgment or the transmittingaof
appeal against the judgment has been unduly delapedthe chairperson has the power to issue lgindin
instructions to the court examining the case. fteaent case, the Court found that this remedy night
considered prima facie effective, although in thespnt case it had not proved so. The Court sttesse

143 ECtHR,Di Sante v. Italydecision of 24/06/2004. The Court took the vieattthis new development in national law
became widely known to the public should by 26 R094: applications lodged after this date wouler¢fore be barred for
non-exhaustion of domestic remedies.

144 ECtHR,Scordino v. Italycit., Cocchiarella v. Italjjudgment, cit.Riccardi Pizzati v. ltalyjudgment, cit.Musci v. Italy

judgment; Giuseppe Mustacciuolo v. Italy (no. jidgment, cit.;Procaccini v. Italyjudgment, cit.;Zullo Ernestina v. Italy
judgment, cit.;Apicella v. Italyjudgment, cit. Giuseppe Mustacciuolo v. Italy (no.jRfgment, cit..

145 ECtHR,Michalak v. Poland decision of 1/03/2005.

146 ECtHR,Charzynski. Poland, decision of 1 /03/2005.

147 ECtHR,Tomas v. Portugaho. 58698/00, decision of 27/03/2003.
148 ECtHR,Rachevi v. Bulgarigjudgment of 23/12/2004, § 100.



however the absence in Bulgarian law of any pdggitef seeking pecuniary compensation for the
excessive lengtHy?®

104. As regards the possibility to make informahelaints to the Supreme Administrative Court and t
the Ministry of Justice, the Court held that theseld not be described as a remedy. “The posgildit
appeal to various authorities in the absence gfeziic procedure cannot be regarded as an eféectiv
remedy, because such appeals aim to urge the iethtw utilise their discretion and do not giitegants

a personal right to compel the State to exercisgipervisory powers®’

. The Czech Republic

105. The Court assessed the effectiveness of sittional appeal, as well as of an action for dges
against the State under Law no. 82/1998. Accortlirthe Czech legislation, the Constitutional Court,
case of finding that proceedings which have led wonstitutional appeal have been held up by delays
imputable to a particular court, can order theetatb put an end to the delays and continue the
proceedings. In the Court’s view, while such aneonthay speed up the proceedings in question it i
acted upon immediately, the Czech legislation dasenvisage any sanction for failure to complysth
depriving the Constitutional Court of the possipilio take practical steps to expedite the procesdi
Neither can the Constitutional Court award any cemsation for delays that have already occurred.

106. As for the possibility of bringing an actifun damages against the State under Law no. 82/1868
applicant can not be awarded compensation for eompary damage. Therefore it can not provide
adequate redress for violatidn'*

107. Neither can appeals to a higher authorityearded as an effective remedy since they doiwet g
litigants a personal right to compel the Statexereise its supervisory powers?

108. The remedies provided for in the Czech latii are therefore assessed by the Court as beimg
effective, since they do not make it possible tmpel the court to expedite proceedings or to pevid
compensations for damagé¥

il. Germany

109. In arecent case, the Court examined thetaf@ess of four remedies which existed in Gertaan
against the undue length of civil proceedingsebpect of the constitutional complaint, the Cobdenved

that the right to expeditious proceedings was guaeal by the German Basic Law and that a violaifon
that right could be alleged before the Federal @atisnal Court. Where that court found that
proceedings had taken an excessive time, it dectaggr length unconstitutional and requested thetc
concerned to expedite or conclude them. Howeverf#deral Court was not empowered to set deadlines
for the lower court or to order other measurepé®d up the proceedings in issue; nor was it aldevard
compensation. Under these circumstances, the @mund that a constitutional complaint had not been
proved to be capable of affording redress for #oessive length of pending civil proceedings.

110. As regards an appeal to a higher authohigyQourt noted that the Government had not advanced
any relevant reasons to warrant the conclusiorttiaatremedy, provided for in the German Judiciecy;
would have been capable of expediting the procgsdinquestion.

111. As regards a special complaint alleging inacthis remedy had no statutory basis in Gerraan |
Although a considerable number of courts of appadlaccepted it in principle, the admissibilityteia
for it were variable and depended on the circuncstaof the case. The Federal Court of Justicdtsor
part, had yet to give a ruling on the admissibitifysuch a remedy. Having regard to the uncertahtut

149 ECtHR,Stefanova v. Bulgarigudgment of 11 January 2007, §§ 64-74.
150 ECtHR,Dimitrov v. Bulgaria judgment of 23/09/2006, § 80.

151 ECtHR,Hartman v. the Czech Republjadgment of 03/12/2003, §§ 67-68.
12 Idem. § 66.

153 Idem. §§ 81-84Bartl v. the Czech Republijudgment of 22/06/2004, Idem. § S8pneny v. the Czech Repuhlic
judgment of 26/10/2004, § 85.



the admissibility criteria for this remedy and topractical effect on the proceedings in questioaCourt
considered that no particular relevance shouldtaeteged to the fact that the Court of Appeal haduled

out such a remedy in principle. Moreover, the Fald@onstitutional Court had not declared the applis
constitutional complaints inadmissible for failure exhaust domestic remedies. Accordingly, the Cour
concluded that a special complaint alleging inactiould not be regarded as an effective remedken t
applicant’s case.

112. Finally, as concerns an action for damagesCourt noted that a single judicial decisionhsas the
one relied upon by the Government , was not acseffi indication that there had been an effective
remedy available in theory and in practice. In amgnt, the Court noted that even if the courts reefo
which an action for damages was brought were tolada that there had been a breach of judiciakduti
on account of excessively lengthy proceedings, Wayld not be able to make an award in respecbof n
pecuniary damage, whereas in cases concerningtigéhl of civil proceedings the applicants above all
sustained damage under that head. The Court therefmsidered that none of the four remedies
advocated by the Government could be consideredtafé within the meaning of Article 13. Nor could
the aggregate of these remedies be so considered.

iv. Russian Federation

113. InKormacheva v. the Russian Federatitiie Court determined that the recourse to theehigh
judicial and other authorities could not be regdrde effective remedy since it could neither expeitiie
determination of the case nor provide the applié@anthe adequate redress for delays already aedtuim

the Court's view, the disciplinary action concertiieel personal position of the responsible judgesdiul

not result in any direct and immediate consequénrcéhe proceedings. The Court therefore concluded
that the applicant had no domestic remedy wherbbycsuld enforce her right to a “hearing within a
reasonable time” as guaranteed by Article 6 §thefConventiori>*

V. Slovenia

114. The Slovenian legal system sets out a nuef@medies that may be used in respect of defays i
court proceedings. Ihukenda v. Slovenitne Court had to determine whether an adminisgatttion:>

a claim for damages in civil proceedings, a regf@sisupervision and a constitutional appeal, taken
individually or in aggregate, could be considerBfdative legal remedies within the meaning of Agi85

of the Convention.

115. According to the Court, the Government fatiedghow clearly that the judgments and decisidns o
the administrative courts could speed up undulyracted proceedings or award reparation for viofegi
that had already occurred. The absence of speuifiesures (i.e. to decide a case or take specific
procedural measures within a fixed time-limit) kpedite the procedures was also stressed by the: i@ou
Belinger v. Sloveni&®

116. As for the claim for tort the Court considktéat it could only provide redress when the main
proceedings had already been ended. Even in thés ¢he Government failed to show that compensation
for non-pecuniary damage could be awarded.

117. As regards the remedy under section 72 ofltaécature Act, the Court held that the request fo
supervision was a measure in the framework of jadiadministration and not within the judicial
systent=>’ The remedy did not provide for a guarantee to acats procedures, or provide redress in the
form of compensation. At the same time the meadisr@ot have any legally binding effect on the tour
concerned>® Moreover no right of appeal was provided by thuslation.

154 ECtHR,Kormacheva v. the Russian Federatiprigment of 14/07/2004, §§ 61-64.

155 However inSirc v. Sloveniaase (decision of 16/05/2002) where the courttdei#th the length of proceedings before

administrative organs, the Court found that inekient of lack of reply from the administrative awrity, the applicant can and
should seek a decision directly from the AdministgCourt. This remedy was therefore found effexfor proceedings before
administrative authorities.

156 ECtHR,Belinger v. Sloveniadecision of 2/10/2001.

157 Idem.

158 Idem.



118. Finally, in respect of the constitutional gamt the Court stressed that a constitutionakappn
principle, could only be lodged after domestic reies (an administrative action or a claim for téwd
been exhausted. In tigelingercase the Court found that the efficiency of thestitutional appeal was
already problematic in view of the probable lengtthe combined proceedings. The opinion was
confirmed inLukenda v. Slovenia

C. Remedies available for criminal proceedings
a. Remedies found to be effective
i. Austria
119. The remedy mentioned in paragraph 95 abevepplicable also to criminal proceedings.
. Denmark

120. InOhlen v. Denmark®® the Court found that the redress afforded at domksel (reduction of
sentence) for the violation of the applicant’s tigh trial within reasonable time was adequate and
sufficient.

iii. Germany

121. The mechanism established in the Germanlaasevhereby redress is given by taking the bredich
the reasonable time requirement into account whermining the sentence, was considered as being
“capable of proving suitable”. However, the Coudoanoted that the national jurisdiction must diear
acknowledge that a specific measure of redresshidmitbeen taken, is directly linked with the over-
stepping of the “reasonable time” in the meaningtitle 6 § 1 of the Conventiol?®

iv. Norway

122. The Court held that “the mitigation of a sewe on the ground of the excessive length of
proceedings does not in principle deprive the iddil concerned of his status as a victim withia th
meaning of Article 34 of the Convention. Howeves theneral rule is subject to an exception when the
national authorities have acknowledged in a suffity clear way the failure to observe the reasienab
time requirement and have afforded redress by negutie sentence in an express and measurable
manner®! Thus, the delay element being a direct factorrfiatking a decision on mitigation of the
sentence, the Court considered the remedy to betigH.

V. Portugal
123. In its judgmenTomé Mota v. Portugi® the Court held that an interlocutory applicatignvhich
the Judicial Service Commission or the Attorney-&ehis requested to fix a time-limit for taking a
procedural measure which the competent court oligpplosecutor have failed to take, as envisaged in
Articles 108 and 109 of the Portuguese Code of i@ehprocedure, constituted an effective remedyeo
exhausted by an applicant.
b. Remedies found to be non effective

i. Bulgaria

124. After having examined the effectiveness efréimedies in respect of the unreasonable length of
criminal proceedings in Bulgarf4® the Court concluded that the possibility of anesifto the various

159 ECtHR,Ohlen v. Denmarkudgment of 24.05.2005.

160 ECtHR,Eckle v. Germanyudgment of 15.07.1982, § 94.
161 ECtHR,Beck v. Norwayjudgment of 26.09.2001.

162 ECtHR,Tomé Mota v. Portugatlecision of 2.12.1999.
163 ECtHR,Djangozov v. Bulgarigiudgment of 8.07.2004



levels of the prosecution authorities (such adXisérict Prosecutor’s Office, the Regional Prosecst
Office, or the Chief Prosecutor’'s Office) could ri¢ regarded as an effective remedy since such
hierarchical appeals aimed to urge the authorttestilise their discretion and do not give litigara
personal right to compel the State to exercisauipgrvisory powers.

ii. Finland

125. InKangasluoma v. Finlarid* the Court had to determine whether the remediemgbe Finnish
legislation could meet the “effectiveness” criteffdne Court found that the remedies referred tahey
government such as a complaint to the Chancelldustice or the Parliamentary Ombudsman, as well as
submission of a request to accelerate proceedinte tcourt considering the case could not be degaas
being effective both in law and in practice. As opossibility of an action in tort, it could noée b
considered as effective within the meaning of Aegti@3, since a mere delay, where no erroneous or
negligent act had been committed and where the theld not resulted in any damage, was not as such a
ground for compensation.

iii. Ireland

126. In its judgmenBarry v. Ireland®® the Court held that the judicial review proceedingere not
capable of expediting the decision by the crimomlirts. The aim of the judicial review proceedings

to stay future criminal proceedings, not to expeditem. Moreover the judicial review proceedings
themselves were not sufficiently swift to be preméime of future delay®® They were neither capable of
providing adequate redress for delays that haddyreccurred.

127. Furthermore according to the Court “the judgmof the Supreme Court made clear that, in
determining the applicant’s judicial review procieed (based on, inter alia, delay), the domestigtso
would not take into account delays caused by atigrma authorities other than the D.P.P. Given that
judicial authorities (both the judiciary and thefhaities responsible for listing cases) were rasfie for

a considerable part of the delay in this case,iths further reason for concluding that the remefly
judicial review cannot be considered an effective.d®’

iv. Ukraine

128. The Court surveyed the existing remediedablaiin the Ukrainian legal system and found there
were no effective and accessible remedies whiclldmiused to obtain redress for the excessivehesig
the criminal proceeding$®

129. In respect of the possibility to file complaiwith the superior prosecutor provided by theditan
legislation, the Court observed that the latteddcaot be considered effective and accessible dimee
status of the prosecutor in the domestic law asdbhiticipation in the criminal proceedings agathst
applicant did not offer adequate safeguards foindapendent and impartial review of the applicant’s
complaints.

130. The Court noted that, although since the amemt of 21 June 2001 (with effect as from 29
June 2001), Article 234 of the Code of Criminal ¢&dure of Ukraine provided for the possibility to
complain to the courts about the resolutions ofrarstigating officer/prosecutor in the course loé t
administrative hearing or in the course of the @®gration of the case on the merits, this remedy di
not satisfy the criteria of accessibility, as itggasted that complaints against the length of the
investigation of the case could be made after itivestigation had finished, but left no possibilify
appeal in the course of the investigation. As ®mamendments to Article 234 of the Code of Criminal
procedure, allowing for complaints to be lodgedhe course of the investigation, the Court held tha
the Government failed to show what its practicgplications were. The law did not specifically state

164 ECtHR,Kangasluoma v. Finlangudgment of 14.06.2004.

165 ECtHR,Barry v. Ireland judgment of 15.03.2006.

166 ECtHR,Doran v. Irelandjudgment of 31.10.2003, §§ 57 and 65.
167 ECtHR,Barry v. Ireland judgment cit., § 55.

168 ECtHR, Merit v. Ukraing judgment of 30 October 2004.



whether Article 234 was a remedy for the lengttpaceedings in a criminal case and what kind of
redress could be provided to an applicant in trenewef a finding that the length of the investigati
breached the requirement of “reasonablen&ss”.

VII. The requirements of Article 13 of the Convention inrespect of unreasonably lengthy
proceedings according to the case-law of the Europe Court of Human Rights

131. The Strasbourg Court, in assessing the effeetss of various domestic remedies in respettteof
excessive length of proceedings, has elaborategtalesriteria and principles. Recently, the Cowas h
even given certain explicit indications as to tharecteristics which an effective domestic remedy i
length-of-proceedings cases should have. It dithsgo far as the parties appear to link the isgugctim
status to the more general question of effectieinéthe remedy and seek guidelines on affordieg th
most effective domestic remedies possibl&”.

132. The Venice Commission welcomes the Court'dingihess to provide such explicit indications. It
recalls that, in its opinion on the implementatidrjudgments of the European Court of Human Rights,
had expressed the view tliatvould be appropriate for the Court “to addrdss question of whether and
to what extent concrete reparation is possiblegrpid examining whether and to what extent it is
appropriate to award, instead or in addition, gatisfaction.” And that “the Court would need toei
indications as to what would constitute adequaiaregion in the type of case under consideratioorder

to express its view as to whether such reparatmiidvbe possible, wholly or in part, under the aygtile

national legislation**

133. Guidance by the Court will certainly assi&t&s in providing for an “incontestably” effective
remedy in their domestic legal systéfh.

134. Below is an outline of the principles whicancbe derived to-date from the case-law of the
Strasbourg Court.

A. As regards the kind of remedy

135. As was previously underlined, in terms of @wurt's case-law, it is aobligation of resulthat is
required by Article 13. Even when none of the reie®dvailable to an individual, taken alone, would
satisfy the requirements of Article 13, thggregate of remedigwovided for under domestic law may be
considered as “effective” in terms of this artitf@.

136. The Court has indicated in the first place tthe best solution [to the problem of excessevgth of
proceedings] in absolute terms is indisputablynasany spheres, preventibh:*

137. Where the judicial system of a State is @@fidn terms of ensuring compliance with the reatdte
time requirement, “a remedy designed to expedégthceedings in order to prevent them from becgmin
excessively lengthy is the most effective soluti®ach a remedy offers an undeniable advantageeover
remedy affording only compensation, since it alsvents a finding of successive violations in respé
the same seLgf proceedings and does not meredyr the breacta posteriorj as does a compensatory
remedy [...]."

138. While stating expressly that such acceleyatamedy would be “the most effective solutione th
Court has refrained from indicating that the primvisof such a remedy igquired by Article 13 of the
Convention. This reluctance is, no doubt, in camity with the general principles of internationa and
motivated by the need to afford the ContractingeSta certain discretion as to the manner in witiely

169 Idem, § 65.

170 ECtHR,Scordino v. Italyjudgment, cit., § 182.

i CDL-AD(2002)34, §§ 64-71.

2 ECtHR,Cocchiarella v. Italyjudgment [GC] of 29 March 2006, § 60.
s See para. 9 above.

174 ECtHR Scordino v. Italjudgment , cit., § 183irmeli v. Germanjdgment, cit., § 100.

75 ECtHR Scordino v. Italjudgment, cit., § 183.



provide individuals with the relief required by isfe 13 and conform to their Convention obligatiorder
that provisiort"®

139. The Court does, however, express a cleaerprefe for an acceleratory remedyer a mere
compensatory remedy, at least within legal systetrish have consistently proven unable to secure the
right to a trial within a reasonable time. In théspect, it may be taken that the Court's positias
somewhat shifted from that previously expre$Setiat Article 13 offers an alternative betweenmedy
which can be used to expedite a decision by theisolealing with the case, and a remedy which can
provide the litigant with adequate redress for yieldat have already occurred. The latter, in faly
offer ana posterioriremedy and are unable to prevent successiveiviuat

140. The same preference for an acceleratory netmasi been expressed by the United Nations Human
Rights Committee, which has stated that all staffisdicial proceedings must take place withoutued
delay and that, to make this right effective, acpoure must be available to ensure that this apjpliall
instances. Furthermore, according to the Commiitee,mere possibility of obtaining compensatioregf
and independently of, a trial that was unduly pngked does not constitute an effective remedy” fier t
purposes of the International Covenant on Political Civil Rights:"

141. Where “the proceedings have clearly alreaeBnbexcessively long”, mere prevention may not
be adequat&? In this case, compensatasmedies may be appropriate instead.

142. Indeed, the Court indicates that a combinatfadwo types of remedyne designed to expedite the
proceedings and the other to afford compensatiay,appear as the best solutt8h.

143. A compensatory remedy may take the form ainfamal reparation of the damage (pecuniary and non-

pecuniary) suffered

144. Other kinds of “compensatory” rememhay constitute an appropriate redress for thetisi of the
reasonable time requirement and an “effective rgiriedhe sense of Article 13. This is true, forsexple,
for a discontinuance of the prosecutfBha mitigation of sentend& an exemption from paying legal
costs:®® an acquittat® the suspension of the sentence, the loweringfioleaand the non-deprivation of
civil and political rights®® (possibly more than one form of redress beingiegplt the same time). These
measures must be taken in an express and measwatnier-*

145. The guashing of a ruling on a proceduraki¢sicluding the non respect of the relevant tinmeit)i
following complaints by the applicant does not antdio an appropriate redress to the extent thiat it
irrelevant for and incapable of expediting the peatings or providing the applicant with redresstlier

176 ECtHR, Kaya v. Turkeyjudgment of 19/02/1998, ECHR 1998-l, § 1@halal v. the United Kingdontit., § 145;
Kudla v. Polangcit., § 154.

w7 ECtHR, Kudla v. Poland cit. § 158;Mifsud v. France decision of 11 September 2002, Reports 2002-\811,7,
Djangozov v. Bulgariacit., § 47,Paulino Tomas v. PortugaDecision of 22 May 2003, Reports 2003-VIIl, p. 9.

18 See the UN Committee on Human Rights’ General @ent 13 (Article 14), § 10, 21 session 1984 (Coatjuh of
General Comments and General Recommendations Atlbgteluman Rights Treaty Bodies, UN Doc. HRI/GER@yY.1 at 14
(1994). This view was confirmed in its conclusi@is31 October 2002, on the application no. 864/1998®nso Ruiz Agudo
v. Spain§ 9.1.

179 ECtHR Scordino v. Italjudgment, cit., § 185.
180 ECtHR Scordino v. Italjudgment , cit., § 186.

181 ECtHR, Eckle v. Germanyudgment of 15 July 1982, Series A no. 51, §8 B86aéd 94; European Commission on
Human RightsConrad v. Germanydecision of 13/04/1988, D.R., 56, p. 264;v. Germanydecision of 6/07/1983, D.R., 33, p.
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p. 156;Hozee v. the Netherlandsdgment of 22 May 1998, § 5Beck v. Norwayjudgment of 26 September 2001, ECHR 404
§ 27;0hlen v. Denmarjudgment of 24 February 2005, § 27.
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delays occurretf’

146. The favourable outcome of the proceedingsual sannot be considered to constitute adequate
redress for their length®

147. A disciplinary action against the dilatordge may amount to an effective remedy against thetfeng
of the proceedings in terms of Article 13 of then@ention only if it has a “direct and immediate
consequence for the proceedings which have gigertoithe complaint”. This entails that the disogy
action must present certain specific features. & hasst be an obligation for the supervisory orgetake

up the matter with the dilatory judge, if a comptais lodged. The applicant must be a party to the
proceedings. The effect of any decision taken mmastmerely concern the personal position of the
responsible judg&®

148. Whatever form the redress takes, it mustdupled with the acknowledgement of the occurred
violation. Indeed, the national jurisdiction must acknowkedggat the reasonable-time requirement has
not been met and a specific measure has to be twikiethe aim of repairing the over-stepping of the
“reasonable time” in the meaning of Article 6 §fltlre Conventiort® This acknowledgement needs
to be made “in substance at ledst".

149. Such acknowledgement is an indispensablajgthaot a sufficient?> component of any
effective remedy set up under Articles 6 and 1thefConventiort?®

150. In conclusion, according to the StrasbourgrC&tates have to:

- organise their legal system so as to prevent uomalte procedural delays from taking place;

- if excessive delays occur, acknowledge the viatatibArticle 6 of the Convention and provide
adequate redress;

- when their legal system is deficient in terms ais@nableness of the length of proceedings,
provide an acceleratory remedy;

- if they chose not to do this, and also in caseswveheessive delays have indeed already taken
place, provide a compensatory remedy, in the fofreither financial compensation or other
forms such as mitigation of the sentence and disae@nce of the prosecution.

B. As regards the legal basis for the remedy andat#tyaccessibility

151. Article 13 does not require the provisiora@pecificremedy in respect of the excessive length of
proceedings? a general constitutional or legal action, suchaasaction to establish non-contractual
liability on the part of the State, may be suffitieSuch action, however, must be effective bothwand

in practice.

152. In the absence of a specific legal basisatadability of a remedy and its scope of appl@amust
be clearly set out and confirmed or complementethbypractice of the competent organs and/or thiroug
appropriate case-latv®

153. Whatever measure may be ordered by a conipatémority, a domestic remedy in respect of

187 ECtHR,Kuzin v. the Russian Federatiprdgment of 9 June 2005, § 45.
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unreasonable delays will conform to the requiresi@iftthe Convention only when it has acquired a
sufficient legal certaintyin theory and in practice, enabling the applidanhave used it at the date on
which an application is lodged with the Cotift.

154. If the remedy is set up through legislatiomill acquire “a sufficient level of certainty” aihe date of
entry into force of that legislation, independentf the existence of any case-law confirming its
applicability, provided that the wording of the &gext in question is clear and indicates thais it
specifically designed to address the issue of #uessive length of proceedings before the domestic
authorities:®” Mere doubts as to the effective functioning ofeavly created statutory remedy does not
dispense the applicant from having recourse’tf it.

155. If the effectiveness of a general remedy $peet of claims of unreasonable duration of prdogsd
is acquired or proved after its entry into forceotigh specific case-law, a certain lapse of tinterahe
judgment concerned may be necessary before aienfflevel of certainty is acquired. Such lengttiroie

may vary'®°

156. In respect of a remedy consisting in progdinancial compensation for the excessive lendth o
proceedings, the legal basis for the State’s itgid pay damages and the criteria of how suchatp®s
would be calculated or what amount of damages dueileixpected must be clét.

C. Asregards the general characteristics of the reahptbcedure

157. A remedy in respect of the excessive lenfjjbdicial proceedings must be effective, suffi¢ciand
accessiblé®*

158. A national “complaint about delays” must hetmerely theoretical: there must exist sufficizage-
law proving that the application can actually resnlthe acceleration of a procedure or in adequate
redres$”

159. In the absence of specific case-law, a remedybe considered “effective” when the wordinghef
legislation in question clearly indicates thasispecifically designed to address the issue oéxkbessive
length of proceedings before the domestic autbsfit?

160. The possibility to apply to a higher authofdr speeding-up proceedings (imposing an appatgpri
time-limit for the taking of necessary procedutals or putting forward a hearing) will not be ddesed

196 See, among many others, 8aimmarra and Others v. Franagecision ¢it.), where the Court has held that having

regard to the developments in the case-law, theilpiby to request reparation of damages resultirmm breach of the
reasonable time requirement was an effective renfiedthe purposes of Article 34 § anly for those applications that are
lodged with the Court before 20 September 1@98phasis added). The reference to the date ochwhie application was
lodged is subject to exceptions which may be jiestiby the particular circumstances of each caseBaumann v. France
judgment of 22 May 2001, Reports 2001-V, § 47) tiew a specific remedy was clearly designed to addreer alia, the
problem of the unreasonable delay of proceedirgysyas the case in Croatia, Italy and Slovakia (Eeesxample Giacometti
and Others v. ltalydecision of 8 November 2001, Reports 2001/Xliéigolica v. Croatia decision of 5 September 2002 and
Andrasik v. Slovakiecit.).
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effective in the absence of a specific procedureerwthe result of such application depends on the
discretionof the authority concerned and where the applicanbt given the right to compel the State to
exercise its supervisory powefs.

161. The efficiency and sufficiency requirementsaiérin particular that the duration of the remédia
procedureneeds to be reasonably short, and indeed reqtspeial attention” on the part of the
competent authorities in order to avoid infringetseaf Article 6 in this respect (this applies te th
remedial proceduréf® An unreasonable duration of the remedial procedway amount to a
disproportionate hurdle to the effective exercigam applicant of the right to individual applicatiwithin
the meaning of Article 34 of the Convention andrepean individual from the obligation to exhaustft

162. The duration of the phase of enforcementoisibns on the reasonable time requirement igatruc
the payment of the awarded compensatinst be made within six months from the date wthen
relevant domestic decision becomes enforceblindeed, in order to be effective, a compensatory
remedy must be accompanied by an adequate budgetatigionso that effect can be given to decisions
of the court awarding compensation within six menhtheir being deposited with the registry (amnir

the date when they become enforceatife).

163. With regard to the requirement that a renaftyding compensation complies with the reasonable
time requirement, it may well be that the procetuntes are not exactly the same as for ordinary
applications for damages. It is for each Statesterthine, on the basis of the rules applicablesijudicial
system, which procedure will best meet the requérgnof “effectiveness”, provided that the procedure
conforms to the principles of fairess guaranteedtticle 6 of the Conventiof?®

164. Special rules concerning legal cdgiarticularly fixed expenses such as the feesgistration of
judicial decisions) in the remedial procedure wdugdappropriate (lower than in ordinary proceediings
order to avoid that excessive costs may constiotenreasonable restriction on the right to lodggh s

claims?°

165. Reparation refers to both pecuniary and remxgiary damageThe existence and quantum of the
pecuniary damagare to be determined by the domestic courts. AthBbnon-pecuniary damage, there is
a strong but rebuttable assumption that such damétiebe occasioned by excessively lengthy
proceedings It may however be minimal or even nastent; domestic courts have to provide sufficient
reasons to prove such to be the éase.

204 ECtHR Djangozov v. Bulgariadecision of 8 October 2004Horvat v. Croatia cit., 8 47;Hartman v. the Czech
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166. The sufficiency of the remedy may dependherlgvel of compensatioithe determination of non-
pecuniary damage for excessive length of procesdimgst be done in a legally defined framework sinc
reference has to be made to the amounts awardesimitar cases, by the Strasbourg Court. Some
divergence is permissible, within reasétt’.

167. A compensation that is lower than the amaosoally awarded for comparable delays by the Court
itself may nevertheless be considered “adequattieitight of the specific circumstances of theecasich

as the standard of living in the State concerrteg ptomptness of the finding and award by the natio
court as well as the promptness of the paymentirwitie national legal systeffi A lower level of
compensation awarded by a Stateich has introduced a number of remedies, omehath is designed to
expedite proceedings and one to afford compensasi@tceptable, provided that it is not unreasonable
and that the relevant decisions are consonant twghegal tradition and the standard of living le t
country concerned, are speedy, reasoned and esteriequickly’*

168. The remedy must be available both for prdogedhat have already ended and for those thattiidre

pending™*®

VIIl.  The Venice Commission’s proposals concerning thefettiveness of domestic remedies in
respect of excessive length of proceedings

A. As concerns the kind of remedy

169. The Venice Commission has previously expeeiseview that, in general, in case of breachra o
of the rights laid down in the European ConventionHuman Rights, concrete reparatioesfitutio in
integrum) is preferable to the award of pecuniampensatioq®

170. In the case of excessive length of procesdifighe proceedings have ended or if they atke sti
pending but a breach of the reasonable time regeime has occurred, reparation (pecuniary or non-
pecuniary) is certainly acceptable, essential emaelation to that breach

171. However, the right to a trial within a reasiole time is, by its very naturecantinuousone, as much
as its violation is; it develops with the develomnef the proceedings themselves: undue delaysozur

at all times until the proceedings are over. Neeabhes of Article 6 of the Convention are therefore
always possible as long as the proceedings arenmgHd The grant of pecuniary compensation for an
undue delay which has already occurred does naidxthat another undue delay will occur. It thoesl
not close the issue of reparation, including préverand acceleratory remedies.

172. Preventing and putting an end to undue déairerefore of the utmost importance, and coesrto
be essentiaeven afterthe past proceedings have already been excesdiwety Speeding-up the
proceedings is the only means of ensuring compdiamith Article 6 ECHR in relation to the future
conduct of that set of proceedings.

173. The Commission is thus of the view that eBaie-party to the European Convention on Human
Rights should provide, in the first place, accatesaremediesln additionto — and not as an alternative to
— these acceleratory remedies, States must provitg@ensatory remedies for breaches of the reagonabl
time requirementvhich may have already occurred

212 ECtHR,Scordino v. Italjjudgment, cit. § 146Dhlen v. Denmarjudgment of 24 February 2008§ 30-31.

213 ECtHR,Bako v. Slovakiadecision of 15 March 2005.

214 ECtHR,Scordino v. Italjudgment, cit. § 208Dubjakova v. Slovakjalecision of 10 October 2004.

215 ECtHR,Soc v. Croatigudgment of 9 August 2003, § 9Raulino Tomasdec. cit.;Mifsud v. Francecit , § 17.

216 See Venice Commission’s Opinion on the implentémaof judgments of the European Court of Humaght®i, CDL-

AD(2002)034, § 64.
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S.A.GE.MA S.N.C. v. Italjudgment of 27 April 2000, §§ 12-14. See alemgerakis v. Cyprygudgment of 9 November 2006,
§ 68.



174. If there exists an effective national remedpable of speeding up the proceedings, no further
guestion of reparation would arise after this reyrieas been successfully used. If no such remedysexi
the procedure for an effective remedy granting peey reparation for undue delays may have to bd us
after each undue delay. In a country with systepridlems, undue delays would be likely to contitue
occur; the burden of a great number of pecunigrgregions might be assumed to constitute an ineenti
to introduce an effective acceleratory remedytthait does not appear to be always the case .

175. CEPEJ states that “the mechanisms whichiraieed to compensation are too weak and do not
adequately incite the States to modify their openat process and provide only one elensepbsteriori

in the event of violation proven instead of tryitg find a solution for the fundamental problem of
excessive delays®

176. The Committee of Ministers, within the franoekv of its supervision of the execution of the
judgments of the Strasbourg Court, mostly recomméndbtates, as general measures, those which allow
not only for the compensation for the delays alyeacturred in the past, but also for the accelsmatf
pending proceedings®

177. The Court itself, while leaving the choiceviln compensatory and acceleratory remedies to the
member States, expresses its preference for tke daid indeed seems to encourage States to hdopt t

by granting certain “privileges”, for example bycaading that lower damages may be awarded by those
States which have introduced “a number of remedies, of which is designed to expedite proceedings
and one to afford compensation”.

178. The Venice Commission wishes in additionridasline the following: acceleratory remedies ia th
form of a request to take the procedural step tidawnreasonable delay are to be seeoragentive not
compensatory. They do not amount teestitutio in integrumWhen an undue delay has taken place in a
certain phase of the proceedings, the possibififyutting an end to such delay to avoid an unreasgn
delayed trial as a whole does not represent aaéparin kind. The individual's entitlement not saffer
from an excessive delay derives from Article 6 &slsuch, not from the finding of a breach of that
provision.

179. If an undue delay has taken place in thegediogs as a wholeestitutio in integrumwill be
possible in the following forms:

- If the proceedings are still pendin@) If the proceedings are criminal, by way ofigaition of
the sentence or similar remedies (see para. 84eabdl/ the proceedings are civil,
administrative or criminal, by way éést-tracking the cas the extent possible. This means
that the threshold of reasonableness in the remaifdthe proceedings will be reduced, the
case will be dealt with more quickly than an ordjnane: in this manner, the undue delay will
be caught up (of course not arithmetically) anddludbal length of the proceedings will be
“reasonable” within the meaning of Article 6 § fi.this case, no pecuniary reparation will be
necessary.

- Ifthe proceedings are terminateide only possibility will of course be pecuniaeparation.

180. The Venice Commission also underlines thaStnesbourg Court has stressed the importancesof th
subsidiarity principle: individuals should not bgstematically forced to refer to the Court in Shasg
complaints that could otherwise, and in the Cowgpimion more appropriately, have been addresstgtin
first place within the national legal system.

181. The Commission notes that individuals who mlain about the excessive length of still pending
proceedings before the Strasbourg Court may ohtainnly pecuniary reparation in application ofiglet

41 of the Convention, but also the acceleratiopesfding proceedings as a “natural” individual measu
urged by the Committee of Ministers within the feamork of the supervisory procedure. It follows thgt
going to Strasbourg, an individual may obtain, pplécable, both kinds of redress, compensatory and

28 CEPEJ(2004)19rev2, A new objective for Judicigbt®ms: the processing of each case within an aptirand

foreseeable timeframe, availableaatw.coe.int/cepgjp. 3.

29 See Mr Lobov, CDL(2006)035, p. 7.



acceleratory.

182. In cases where the national legal system doeprovide for acceleratory remedies (which s th
case for most domestic legal systems), the indalidsl not afforded before his own authorities an
equivalent redress to that which he may obtaintiasBourg; there, the subsidiarity principle isideht.
Under these circumstances, the individual may arpteto have lost his status of victim even after
obtaining (mere) pecuniary compensation in a ddmpsbcedure and may challenge his need to exhaust
the domestic remedy in question.

183. In conclusion, the Venice Commission considleat, in order to comply fully with the requireme

of Article 13 of the Convention in relation to theasonable time requirement laid down in Articlgl6of

the Convention, Council of Europe member Statesldhmrovide in the first placacceleratory remedies
designed to prevent any (further) undue delays fraking place at any time until the proceedings are
terminated.

184. In addition, they should provid®mpensatory remedidsr any breach of the reasonable time
requirement which may have already occurred irptbeeedings (prior to the introduction of the efifex
acceleratory remedies).

B. As concerns whether or not the compensatory reraddiethe excessive length of
proceedings should be specific

185. The Venice Commission observes that, paatityuin respect of compensatory pecuniary remedies,
some States providgenericremedies, such as an action for damages againStdle.

186. The possibility of such remedies in connectigth excessive delays in the proceedings must be
unequivocal, for example on the basis of estahlishase-law. Otherwise, their effectiveness is
guestionable.

187. In doubtful cases, it would be appropriate #ither the accessibility of the generic remenlyength
complaints be duly clarified at the national lewlthat a specific remedy be adopted.

C. As concerns the form of the remedies

188. The question of whether or not the remedyeshe excessive length of proceedings should be
contained in specific legislation needs to be asiure at this stage.

189. The replies to the questionnaire show thatmany States do have such legislation. Those sState
however which have been faced, or are expectingettaced, with a significant number of applications
before the Strasbourg Court on account of the sekeetength of proceedings have introduced remedies
for this problem through specific laws, which sgmpént or amend the relevant codes of procedure, or
equivalent legislation.

190. Specific laws present the matter of repardtia detailed manner, and therefore have thentalye

of clarity and comprehensiveness. They (are deetopdaddress the root cause of the length-of-
proceedings problem, regulate in detail all mattargl contain the necessary explicit referencebeo
case-law of the Strasbourg Court (notably as coascpecuniary reparation). They may be more easily
accessible to the public (and, in some cases,teviie courts) as well as to the instances of €l of
Europe.

191. Specific laws are not, however, indispensahtéare not required in those countries whictadlye
dispose of effective remedies for excessive lengttich are known by the authorities, the courts tued
public.

D. As concerns the various remedies

1. Civil and administrative proceedings

a. Ingeneral

192. The acceleratory remedies concerning cidlasministrative proceedings are: measures destgned



put an end to the undue delay (such as requebtida hearing, obtain an expert’s report, issuehean
necessary order or taking an act which the condeamthority had failed to take), disciplinary anso
against the dilatory judge by means of a compltna supervisory authority (in the limited sense
explained above), the possibility for a higher ttarestablish a time limit for the dilatory judgedeliver

a solution or/and give instructions to the dilatprgige (this measures might be joined by the datisf
the higher court to transfer the case to anotluzgu

193. The available compensatory remedies are:dimgacompensation for the damages that occur as a
result of lengthy proceedings (this remedy careeitie the only one, or it can be coupled with theve-
mentioned remedies that allow the speeding upeoptbceedings in question), and the possibilitiast-
tracking the case.

194. In civil proceedings, private parties oftevd different, even opposite interests, includiandaa as
the length of these proceedings is concerned. Tihcgnterest however cannot be but a fair sotutid
the litigation, within a reasonable time frame (thet that a party of a specific civil procedures libe
interest of delaying the trial and acts to thisgmse is generally considered, in many nationaslatpns,
as a procedural abuse, if certain limits are cdsse

195. Regarding administrative proceedings, itearcthat the public interest is both to ensurenmtoand
efficient decision making, and to enable individualho apply to administrative authorities or to
administrative courts to receive fair and equital#atment. Further to the measures described atieve
efficiency of the administrative proceedings cdogdimproved by the preventive measure of providlireg
so-called positive silent procedure, within a pribse time limit, for certain administrative acgi¢h as
authorizations, licences etc) to be issued or redefif a public authority fails to take a decisionthe
prescribed time limit, it shall be deemed to haaena decision in favour of the applicant). Howetrer
public interest involved as well as any intere$thiod parties will have to be given due considiera

b. Acceleratory remedies

196. Providing acceleratory remedies is, in then@ésion’s opinion, the most effective manner of
securing the right to a trial within a reasonalfeetand the right to an effective remedy for bresobf the
said right. All States should therefore providethie first place, acceleratory remedies, and itiquéar for
those cases in which the Strasbourg Court imposgeeial diligence on the part of the authoritisese(
para. 31 above).

197. The Commission wishes to draw attention @oGhecklist of indicators for the analysis of |drsgof
proceedings in the justice system, prepared by QEBE

198. Indicator FIVE (Means to promptly diagnoséage and mitigate their consequences) reads, inter
alia, as follows:

“While monitoring the duration of proceedings, thelicial system needs to have established
mechanisms for prompt identification of excessiwatibn (delays) and should instantly alarm
responsible persons and offices with a view to dying the situation and preventing further
dysfunctions.

Clear responsibility for prevention and suppressibalelays

7. Can responsibility for the identification andogdlance of undue delays be clearly determined?
a. Is there a person or office that is in chargenwbnitoring the regular course of particular
proceedings and locating delays with a view to oioly them, irrespective of the stage of the
proceedings (first instance, appeal)?

b. Does a responsible person or office have a ttutgport to the court, authority or office undue
delays? Can the responsible person take stepstivescurrent delays or prevent future ones and
speed up the proceedings? Are appropriate measw@able against the responsible person if
steps are not undertaken or results achieved?

c. Is there an office being responsible for appiaterlength of judicial proceedings at the national

220 CEPEJ(2005)12REV.



level? Has it authority to take action where delbgse been observed? (...)"

199. In the Commission’s view, it would be higlagpropriate not only to provide for the monitoring
structure suggested by CEPEJ, but étsoegard it as a means of preventing undue delasin the
meaning of Articles 35 and 13 of the Convention

200. The powers, scope of action and right ofitivte of the monitoring body should be coordinatgith
the relevant domestic rules on the already existingsures for accelerating the proceedings.

201. A duty should be imposed on the monitoringq@e or office to monitor and promptly intervene ex
officio.

202. In addition, the possibility to seek the imémtion of such monitoring authority should beegivto
parties to proceedings through their lawyer. Thesequence of the failure by a party, through it® ow
fault, to have recourse to it should entail thdeiture of the right to reparation for the undudagighat
may have occurred as a consequence of such failure.

203. As regards the concrete application of acaielyy remedies, it obviously impacts on the
management of the courts and the conduct of theepdings, a domain which falls outside the
competence of the Venice Commission and insteadidlti@ looked into by CEPEJ. In this respect, the
Venice Commission notes that in many States, whamo@edure has already exceeded a reasonable time,
the superior court may impart deadlines to thetatjacourt for the termination of the procedureeTh
Venice Commission wishes to underline the impoean€ linking such deadlines to the effective
management of the court: otherwise, this perempteagllines might affect the order of treatmentasfes
which may be more urgent in absolute terms. Far riison, the Venice Commission considers that the
possibility of imparting deadlines should be leftiational courts with a direct knowledge of theation

of the dilatory court and should even be exercisexordination with the authority that is in chargf the
court management.

c. Compensatory remedies

204. As concerns reparation of damages, the gepliehe questionnaire show that the grounds for
obtaining damages vary from the heavy workloadhefdourts, the malfunctioning or the denial ofifest
the fault of a judge or of another authority, aii@ation of the right to a hearing within a reasble time.

205. The Venice Commission, in the light of theestaw of the Strasbourg Court, considers thabitld/

be appropriate to award damages on the objectivengrof the “unreasonable” length of the procedure,
without referring to personal fault or malfunctiogi and without taking into consideration practical
circumstances such as a heavy workload, changgsersonnel etcetera. It is of evidence that in
appreciating the excessive character of the letigitthree criteria established by the ECtHR arbeto
taking into consideration, namely the complexitytiogé case, the behaviour of the applicant and the
conduct of the authorities, including the coursubsequent regress action could be introducduk ifatult

of an authority is under question. But for the @b the remedy, it should be based on the obgctiv
responsibility of the State.

206. It is very important that the amount of peéauncompensation for the victim be adequate and
sufficient, be awarded in conformity with the Eugap Court of Human Rights’ case-law on the matter
and by taking into account the specific circumstanghe standard of living) in the respective State

not be left to the total discretion of a jurisdicti Otherwise, an inaccurate amount of the damageki

not have the significance of a true reparatiornefiolation.

207. In this respect, the Venice Commission canrsithat the most appropriate solution would bettie
criteria for granting pecuniary reparation of matamage, as well as the general criteria for therdwof
pecuniary reparation of material damage, shoulspedied out clearly and in as great detail as plessait
the national level.

208. At least with reference to the countries Whaxe “systemic” length-of-proceedings problerhese
criteria should be submitted to the Committee ohisters through the Department of Execution of
Judgments of the Directorate General Il in ordertfeir compatibility with the Council of Europe’s
requirements to be assessed (ideally with a peetion of the European Court of Human Rights) pidor



their enactment.

209. As concerns the features of the remedialepares, it is essential for any compensatory renmedy
respect of excessive length of proceedings to hdwed in the swiftest possible manner. Compensato
procedures should follow simplified rules, possibfit be subject to three levels of jurisdictiond dre
governed by strict time-limits.

210. Normally, the quantification of the damageleast the moral one, should be made by the same
authority which rules on the existence of a viokatof Article 6 § 1 by reference to the criteriaveleped

by the Strasbourg Court. In case of a complex détetion of pecuniary damage, it should instead be
possible to refer the decision to more competedigiso but the duration of the relevant proceduraish

be carefully monitored (it might even be approgriat prioritise this kind of cases). It might beegpriate

to allow for the choice, to be made by the indigiduetween ordinary proceedings of determination o
pecuniary damage, possibly with three levels aggliction, and an abridged, simplified but cleddgt-
tracked procedure, with only a limited possibitifyappeal.

211. The decisions awarding damages should be dimitey enforceable, and provision should be made
for their enforcement within a maximum of six manfwhich entails adequate budgetary provisions).

212. Legal costs in the remedial proceeding shbeal#ept to a minimum, and indeed be charged on the
State, at least when the application is succedsSfulfixed expenses should be imposed in this kihd o
procedures.

213. Exemption from legal costs could indeed le® $&s a compensatory remedy (which is done inicerta
member States, such as Denmark), which would préseradvantage of providing the applicant with a
tangible, prompt, often significant form of pecugianeasure which would not necessitate to issue
proceedings. The matter of what State budget woeldffected by this exemption will of course deserv
consideration at the national level.

214. As regards disciplinary proceedingsly to a certain extent may they be considemredctual
“remedy” as regards undue delays, unless the tismip action may be initiated pending proceediagd
lead to instructions to or “removal” of the dilaggudge. On the whole, this measure may becomeirctos

a preventive remedy as to the future behaviourhef judge concerned and with a more general,
educational effect.. As the Court has pointed thig, measure may only be regarded as effectitends a
direct impact on the proceedings at issue (see péraabove).

215. Disciplinary measures during pending prosegsicould however, on the other hand, raise the iss
of judicial independence as well as the dangebaba by parties in the proceedings and by theigidic
hierarchy.

216. In any case, this compensatory remedy ofpliisary measures or instructions should not bétdich
to judges only, as the cause of delay may residmynother professional that participate in crirhijoa
other) proceedings. It should be made sure thponsibility can reach all of them (i.e. prosecutpice,
clerks, experts, etc).

217. In civil proceedings, the remedies for exeesgength should be adapted in consequence. For
example, if the length of proceedings is due toditegory manoeuvres of one party (left unsanctibbhg

the judge), the other party(ies) should be entitbealsk for the measures described above. Ane ietigth

of proceedings is due to the lack of diligence ftbe part of the applicant, the domestic legistatibould
provide the possibility for the judge to suspend gnocedure and even pronounce it obsolete. This is
beside a sanction for the lack of diligence, alseethod for assuring that a procedure once staitedot
continuesine die

2. Criminal proceedings
a. Ingeneral

218. The replies to the questionnaire indicaté thigh few exceptions, almost all existing remedige
compensatoryafter the breach of reasonable time has happened)

219. The Commission recalls that procedural dedergpiire special relevance in criminal proceedings,



because these proceedings affect basic individghtsr (together with the right to a fair trial, eth
guarantees linked to the right to defence and tsgpal freedom can be violated). Compensatory
remedies, capable of operating oalposteriorj do not appear fully satisfactory, and preventemedies
should be developed.

220. This can only be achieved if member Statstesatically collect information about their systeso
that they can identify where delays occur and hifisient the existing remedies are as to their pretion

or redress. At the same time the lawyer of therakfet should be vigilant from the very beginning to
challenge unnecessary delays, and should be ghesipdssibilities to effectively do so and to react
adequately.

b. Acceleratory remedies

221. Very few countries appear to have remedies #low to speed up proceedings before an
unreasonable delay actually occurs. In countrieglwhave acceleratory systems that are applicable t
both civil and criminal proceedings it would haeelte clarified whether the investigative phasehef t
criminal procedure is also covered. In other womis;elerating criminal proceedings must imply the
possibility of accelerating not only the hearingtrial itself but also the investigative or preatrphase.
Undue delays may happen in both. Procedural lawt allesv to obtain a remedy from the authority (i.e.
judge or prosecutor) that is actually dealing vifte proceedings, as criminal proceedings sometgoes
through different stages and different authorities.

222. For example, the interlocutory system deedriby Portugal (see para 123 above) seems very
effective: it can be addressed both to the prosexuaind to the judges depending on where the sase i
pending. It sets up a simple procedure, with tirmit$ to decide and the explicit possibility of atiog
acceleratory measures. It can be initiated by amypn the proceedings and from the moment a legal
time-limit has been exceeded. In fact, this lagiratteristic is not an element of the reasonabte ti
requirement; it would suffice for a similar mectamnito be efficient if it could allow to raise thiamn
about a stalling in the proceedings that could brecanjustifiable and to take measures thereirpgears
important that legitimacy to lodge such complaimtaild be as wide as possible and not only reduzed t
the defendant, but also to the public or privatsecutor, as the case may be, and any civil pawies

also have a legitimate interest.

223. In this sense it could also be appropriague public prosecutors the possibility or theigdion to
be kept informed of pending proceedings and theepeto either request the investigative judge esel
proceedings if the prosecutor has sufficient elémanbring charges, or take acceleratory measanes,
inversely the same could be applied to judges wiegase is in the hands of the prosecutors (Enmele
an order to decide on bringing charges), so thiit institutions could in a sense act as watchdogdhe
length of proceedings. It could be useful to previgrtain time-limits after which an obligationimdorm

of the progress of the proceedings could arisecolild also be useful if the possibility to adopt
management measures related to the handling ocbdeewas specifically provided.

224. Finally, almost no information has been mledi on remedies to accelerate proceedings as segard
the trial phase. These could include the possilititask for the conclusion of the investigativeagdn
and/or the setting of a date for the hearing, andeps to speed up this scheduling in specific cases
(dangers of undue delay considering the time ik tmoclose investigations, defendant held in cugtod
etc). Once again the question of expediting prdogsddepends on all the participants in the prdoged
and therefore, to the appropriate extent, remestiesld be applicable to all. For example in thesphaf

the hearing, the possibilities should be investigab introduce measures such as the power dfidge jto
take coercive or preventive measures such asgéttin-limits for experts to provide their input,decide

on fines or disciplinary sanctions if lawyers, extper witnesses do not appear before the courhwsbe
requested; to suspend the hearing only in excegtaases, etc.

c. Compensatory remedies specific to criminal procegi
225. As regards the possibility to adopt the dieisf discontinuing the case before it is brouogfore

the court,this solution has the obvious advantage of amtitig the effects without the need of going
through the trial and waiting for a decision on therits of the case.

226. However, due to the seriousness (substactizeacter) of the effects and in view of the public



other interests which are at stake in criminal peatings, it can also be argued that such a dechimnd
be taken cautiously, after a proper hearing anthégns of a motivated decision on the merits.

227. A balanced approach could be to welcomehemhe hand, that countries provide for a remealy th
can anticipate these effects to the “pre-trial”’qghaf the proceedings but at the same time considers

it happens now) that it should be reserved onlywésy exceptional cases. Moreover, “anticipatirtgg t
procedure might pose a problem of legal basis imties that follow the legality principle (mandato
prosecution) in which a specific legal basis wduddie to be provided to allow for the discontinuaote
proceedings before the final ruling.

228. In itself, the principle of taking into acauhe delays in the assessment of the punishmast be
considered to be an appropriate form of redreseriminal proceedings, in particular as regards the
mitigation of the sentence and a mere declarafiguid.

229. ltis true that these forms of redress mayradict other exigencies of justice and notabgytmay
cause a lack of “substantive justice”, when a dalaje justice system makes it impossible to guttie
offender or to punish him at the level that is camnfior the crime concerned, or they may lead to an
outcome of criminal proceedings on the basis ofgularal reasons, and not on the basis of the grafvit
the alleged crime. On the other hand, they maybe as the consequence of the fundamental guacintee
a trial within a reasonable time.

230. Even though the purposes of criminal law thedultimate aim of the punishment are retributod
justice from the point of view of society, (re)edtion and atonement on the part of the perpetratut,
satisfaction for the victim(s), the perspectivesaaheaningful fulfilment of each of these purposed
aims after a considerable lapse of time have twdighted against the public interest of a fair apdedy

trial and the interest of the person concernedmbe subjected to a long period of uncertaintyualice
outcome of the prosecution instituted against Honeaand not a mere application of the privateigast
principle “eye for an eye”. Consequently, takingoirconsideration serious delays in the trial in the
assessment of the punishment would appear acagdte social scope of the punishment can no longer
be achieved and the society is no longer interestednishing a crime committed a long time agolyOn
the retributive scope of the punishment can silidached by continuing the criminal procedure.

231. As regards more specifically the acquittal e discontinuance of proceedings, they predéest o
problems and once again raise the need to setalppreventive methods that avoid these extreme
solutions. They should in any case be applied agegtional cases as they may raise issues in coomect
with the possibility of declaring civil responsibjl “ex-delicto” (in countries that have this systeto
which Belgium seems to refer. This might imply e tbest of cases that the victim would not be able
get compensation at least in the criminal procegedind would have to initiate an independent civil
proceeding. In the worse of cases, this could @aety that the victim will not get any compensatitrall
because the offender has been found “not guiltyherexistence of the crime has not been deterngised
there has not been a decision on the merits.

232. The motivation used by the judge when asgpstie punishment against the length of the
proceedings is of great importance. The decisiostimglicate if and to what extent the defence sigint

the establishment of the truth were affected by lémgth of the proceedings. The link between the
assessment of the punishment and the breach oédlsenable time requirement must equally be made
explicit. It would also seem appropriate to indécathat sentence would have been applied in thenebse
of “compensation” due to the excessive length.

d. General compensatory remedies also applicablénxined proceedings

233. As regards reparation of damagescuniary or non-pecuniary) that occur as a resulengthy
proceedings, it may constitute some, although éatlimotivation for the reasonable time requirentent
be observed in criminal cases. The effectivenesthisfremedy also depends on whose budget it is
charged.

234. In some countries, reparation of damagesaapye be only possible in case of discontinuamce o
acquittal, and it seems that courts are usuallycteht to provide it cumulatively, even when that i
formally possible (see: the United Kingdom). Thigild be unfair for it is also possible that a delfent
who would have been acquitted in any case, iniaddsuffers from delayed proceedings to have hie ca



solved. The procedural situation of a defendamtriiminal proceedings pending a decision on his case
especially “sensitive” and might have for exampparcussions in social/professional life. In cake o
undue delays it seems important that compensatongdies include pecuniary redress of these possible
consequences. Another general suggestion is tdifsirtiee procedure to lodge and decide upon these
claims as they derive from the previous acknowletge of undue delay.

235. The possibility of introducing a claim forndages pending the allegedly lengthy proceedings may
raise concerns as to the effect of the pressureisgd in this way upon the prosecutor or judgasth
possibly leading to rendering decisions too quickhg, as a consequence, to a superficial solufitimeo
case.

IX. Main Conclusions

236. The Venice Commission is of the opinion thatright to a trial within a reasonable time, gueeed
by Article 6 8 1 of the European Convention on HaorRights, must be secured as such by Council of
Europe member States, and cannot be systematieplced by the payment of pecuniary compensation.

237. While the payment of pecuniary compensatiostrbe granted in cases where undue delays have
occurred pending the possibly necessary reforméamvements of the judicial systems and practites
should not be regarded or accepted as a formfififaht of the obligations stemming from Articlea@d

from Article 13 of the Convention.

238. The Venice Commission considers thereforeGbancil of Europe member States should provide in
the first place adequate procedural means of ewsthiat cases are processed by courts in a foldseea
and optimum manner. These procedural means respdhd first place to the obligation of securing th
reasonable time requirement. To the extent that¢ha be used also in cases when a delay has edcurr
they can also be seen asceleratory remediedHowever, the possibility of obtaining that thdaged
procedural step be taken upon application to aghigbdy, for example, should not be seereastutio in
integrum their effect being merely to obtain one’s rigndar Article 6 § 1 of the Convention, and not
reparation under Article 13.

239. States should provide in additicompensatory remedidsr any breach of the reasonable time
requirement which may have already occurred irptbeeedings (prior to the introduction of the efifex
acceleratory remedies).

240. In criminal cases, there exist specific foohsompensatory remedies which are to be considese
forms ofrestitutio in integrumthe discontinuance of the prosecution, the ntitigaor reduction of the
sentence; an acquittal; the low-fixing of a firtge hon deprivation of civil and political rightshdy may
cause however, in some cases, a lack of substajusieEe. Acquittal and discontinuance of the
proceedings should be only applied in exceptiorees. In the motivation used by the judge when
assessing the length of the proceedings, the &mkden the latter and the assessment of the pusighm
should be made explicit, and it would seem appatgrio indicate what sentence would have been
imposed if the duration had been reasonable.

241. In civil and administrative proceedings (atmbaresidually, in criminal ones) the ideal cormgagory
remedy would seem to be the fast tracking of theti# then delayed - procedure. If the case istdeith
faster than the ordinary ones, the previous undleydvill be caught up, and the global length @ th
proceedings will be “reasonable”. No need for p@&myrreparation will exist in such a case. In criadi
cases, it should be possible to accelerate thstige¢ive or pre-trial phase too.

242. Pecuniary reparation should be granted iescadien the delays are irreparable, that is when th
proceedings are over.

243. Pending possibly necessary national reforrasurmgary compensation will remain essential for
breaches which have already occurred.

244, In order not only to monitor, but also to e in the proceedings when they are being unduly
delayed, the structure suggested by CEPEJ in lodiE3VE of its checklist of indicators for the dyess

of length of proceedings in the justice system khbe set up and also used and regarded as a remedy
within the meaning of Articles 13 and 35 of the Gamtion.



245, Pecuniary compensation should be awarded ianamunt compatible with the case-law of the
European Court. The criteria for awarding moral dgenand the general criteria for calculating maleri
damage should be set out clearly and in detaifefably in the law itself. In respect of countrighich

face systemic problems of length of proceedingssehcriteria should be previously assessed by the
Committee of Ministers, ideally with the particijmet of the Strasbourg Court.

246. The remedial proceedings should be condustesivitly as possible, and possibly with fewer leve
of jurisdiction. Complex determination of materiidmage should either follow the ordinary way, or be
carried out by the authority competent to assessa@isonableness of the proceedings through aifghpl
but clearly fast-tracked procedure, the choice betwthe two being left to the applicant.

247. The adoption by Council of Europe member Staie specific laws on length-of-proceedings
remedies does not appear indispensable and iquired in those countries which already dispose of
effective remedies for excessive length, which lkarewn by the authorities, the courts and the public
However, the Venice Commission underlines that iipdaws present the matter of reparation in an
abstract and general manner, and therefore havadyentage of clarity and comprehensiveness. They
may be thus more easily accessible to the pubtid, (@ some cases, even to the courts) as well et
instances of the Council of Europe.

248. The Venice Commission stands ready to amsistountry which should wish to proceed with the
elaboration of a specific piece of legislationisgttout or improving the national remedies in respd
excessive length of proceedings, as well as then@ttee of Ministers and the Directorate Generahl|
their assessment of the general measures taketateg ursuant to Article 46 of the Convention.

Section |l

Questionnaire and Replies

QUESTIONNAIRE

1. Does your country experience excessive delaysdicial proceedings? Which proceedings (civil,
criminal, administrative, enforcement)?

2. Have such delays been acknowledged by court daesi@/hich courts (national/European Court
of Human Rights)? Please provide some examplergtidh or French or reference to ECHR case-law.

3. Does an explicit requirement of reasonableneskeofength of the proceedings equivalent to that
contained in Article 6 § 1 of the European Conwamnton Human Rights exist in the Constitution or
legislation?

4. Is any statistical data available about the extérihis problem in your country? If so, please
provide it in English or French.

5. Does a remedy in respect of excessive delays iprtieeedings exist in your country? If so, please
describe it (who can lodge the complaint, beforéctviauthority, according to what - ordinary/speeial



procedure, within what deadline etc.). Please gmwhe texts of the relevant legal bases in English
French.

6. Is this remedy also available in respect of pengingeedings? How?
7. Is there a cost (ex. fixed fee ) for the use of thmedy?
8. What criteria are used by the competent authanigssessing the reasonableness of the duration of

the proceedings? Are they the same as, or linketheccriteria applied by the European Court of ldom
Rights in respect of Article 6 § 1 ECHR?

9. Is there a deadline for the competent authorityule on the matter of the length? Can it be
extended? What is the legal consequence of a pessilore by the authority to respect the deadline

10. What are the available forms of redress:

- acknowledgement of the violation YES/NO
- pecuniary compensation
o] material damage YES/NO
o] non-material damage YES/NO
- measures to speed up the proceedings,
if they are still pending YES/NO
- possible reduction of sentence in criminal casesES/XO
- other (specify what)

11. Are these forms of redress cumulative or alterpativ

12.  If pecuniary compensation is available, accordmghat criteria? Are these criteria the same as, or
linked to, those applied by the European Court afmidn Rights? Is there a maximum amount of
compensation to be awarded?

13.  If measures can be taken to speed up the proceeilirguestion, is there a link between these
measures and the general case-management of ¢éhvantetourts? Is the taking of these measures co-
ordinated at a central or higher level? On thesbafsivhat criteria and what factual information ceming

the court in question (workload, number of judgesture of cases pending, specific problems ete} do
the competent authority order such measures?

14.  What authority is responsible for supervising thmeplementation of the decision on the
reasonableness of the duration of the proceedings?

15.  What measures can be taken in the case of noneenfient of such a decision? Please indicate
these measures in respect of each form of rednegsravide examples.

16. Is an appeal possible against a decision on tlsemableness of the duration of the proceedings? Is
there a fixed time-frame for the competent autiidit deal with this appeal? What would be the legal
consequence of non-compliance with this time-limit?

17. Is it possible to use this remedy more than onceegpect of the same proceedings? Is there a
minimum period of time which needs to have elagsetseen the first decision on the reasonableness of
the length of the proceedings and the second apiplicfor such a decision?

18. Is there any statistical data available on the afs¢his remedy? If so, please provide it in
English/French.

19. What is the general assessment of this remedy?

20. Has this remedy had an impact on the number obgasssibly pending before the European Court
of Human Rights? Please provide any availablessitatiin this connection.

21. Has this remedy been assessed by the EuropeandEéluinan Rights in respect of Articles 13 or



35 ECHR? If so, please provide reference to thevaelt case-law.

ALBANIA

1. Does your country experience excessive delapsjudicial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

One of the endemic problems of the judicial sysieanmAlbania is the excessive delay in judicial
proceedings. This problem in encountered in altd&inf proceedings, but is especially disquieting in
civil law cases and especially in property resiitcases.

2. Have such delays been acknowledged by courtcggons? Which courts (national/European
Court of Human Rights)? Please provide some examgdén English or French or reference to ECHR
case-law.

Yes.

Case-law of the European Court of Human Rights

In Qufaj Co. Sh.P.K. v. Albanigjudgment of 18 November 2004), the Court considehat there had
been a violation of Article 6 § 1 of the Conventimtause of the delay in the execution of a judgmen

Following this judgment of the European Court ofnitan Rights, after more than 5 years of doctrinal
debate, addressed this problem in the Albaniasguudence in its judgment no.6, of 31.03.2006.

There are no other cases in the Albanian jurispreeleecognising expressly and redressing sucheobl
of the Albanian judicial system.

3. Does an explicit requirement of reasonablenes$ the length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?
Article 42 § 2 of the Albanian Constitution readsfallows:
“In the protection of his constitutional and legadhts, freedoms and interests, or in defending a
criminal charge, everyone has the right to a faidgublic hearing, within a reasonable time, by
an independent and impartial court establisheddoy.'l
Article 28 of the Albanian Constitution on its tthiparagraph provides that:

“A person in pre-trial detention has the right tpeal the judge's decision. He has the right to
be tried within a reasonable period of time or torbleased on bail pursuant to law.”

Article 4 of the Albanian Civil Procedure Code pr®as that:
“The court takes care for the due development gédllproceedings. On basis of authority given
by this Code, the court decides on the time-peramt$ orders the necessary measures to be
taken.”

But the Code does not contain other provisionsldpirgy further this concept.

The situation is quite identical with the Code oin@nal Procedure. Its Article 1 provides:
“1. The main role of criminal procedural legislatids to provide a fair, equal and due legal

process, to protect the individuals' freedoms,ripkts and the legal interests of the citizens, to
contribute to the strengthening of the rule of lamd to the application of the Constitution and



laws ruling the country.”

Further on there are different provisions providiagtime-limits but this concept applies in maimdythe
parties before the court than to the court itSetere are no provisions in the Code limiting theveoof
the judges to delay the proceedings. A proposictade in the Criminal Procedure Code fixed desadi
for the judicial proceedings was not endorsed byL#gal Reform Commission in December 2006.

4, Are any statistical data available about the pyportions of this problem in your country? If
S0, please provide them in English or French.

According to the Albanian Ministry of Justice Ss$éitial Yearbook for 2005 in criminal cases 3161

judgments are delivered within 2 months, 2089 juelgtswithin 6 months, 646 judgments within one year
and 165 judgments take more than one year. In 268, 7871 criminal cases, 6061 are concluded and
1810 are unresolved.

In 2005 they have been resolved 58% of civil prdoegs. Have been resolved also 30% of family law
proceedings, 11% of administrative law proceedangs 1% of commercial law proceedings. According to
this Yearbook 37951 cases are resolved within 2tinsoir415 within 6 months and 5987 require more
than 6 months time.

5. Does a remedy in respect of excessive delaydha proceedings exist in your country? If so,
please describe it (who can lodge the complaint, fsee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

The Albanian legal system affords a remedy in tiwenfof an application to the Constitutional Court
complaining of a breach of the right to a fairltriticle 131 of the Constitutioprovides that:

“The Constitutional Court shall decide in:

(f) final adjudication of the complaints by indiuils for the violation of their constitutional ritgh
to a fair hearing, after all legal remedies for theotection of those rights have been exhausted.”

The European Court of Human Rights holds that #iiretfial rules in Albania should be interpretedain
way that guaranteed an effective remedy for agedidreach of the requirement under Article 6 §the
Convention. But until now there are no exampleslb&nian jurisprudence endorsing this understanding
of the fair trial concept as comprising the cejeoit proceedings as well.

The Albanian Civil Procedure Code, Criminal ProgedDode and Administrative Procedures Code do not
provide for any available remedy for excessive yela

The deadline for lodging the application with thenStitutional Court is provided in Article 30 ofetthaw

No. 8577 of 10 February 2000 on the Organisatiah unctioning of the Constitutional Court of the
Republic of Albania“The application of persons regarding the vidatof a constitutional right are to be
presented no later than 2 (two) years from the &tmeghich evidence of the violation becomes avéel#d
them. If the law provides that the applicant maylreds another authority, he/she may present the
application to the Constitutional Court after & tother legal means in protection of such righteteen
exhausted. Under such a case, the deadline fontpdige application is 6 (six) months from the daite
which the decision of the relevant authority is@mmrced”.

Article 611

Problematic might be considered Article 362 of@rél Procedure Code entitled “Delay in announcetnen
of final decision” which provides that:

“The court may postpone the announcement of thisidacfor up to one year, when it has not
created the conviction that any possibility of dbation of the spouses is excluded.”

8. What criteria are used by the competent authoty in assessing the reasonableness of the
duration of the proceedings? Are they the same a®r linked with, the criteria applied by the



European Court of Human Rights in respect of Artick 6 § 1 ECHR?
As stressed out above there are no cases befohditheian courts assessing directly this issue.

10. What are the available forms of redress:

- acknowledgement of the violation NO
- pecuniary compensation
0 material damage NO
0 non-material damage NO
- measures to speed up the proceedings,
if they are still pending NO
- possible reduction of sentence in criminal cases NO

- other (specify what)

15. What measures can be taken in case of non-em@ment of such decision? Please indicate
these measures in respect of each form of redressigprovide examples.

Article 610 of the Civil Procedure code provides:

“Against the actions of the sheriff and against t@fusal to perform an action, the parties may
appeal to the court which executes the decisiohiwi days from the performance or refusal of
the action when the parties have been presenegbeénformance of the action or have been called
and in other cases from the day when they areiedtifr they receive knowledge of the action or of
the refusal.”

16. Is an appeal possible against a decision onetlreasonableness of the duration of the
proceedings? Is there a fixed time-frame for the copetent authority to deal with this appeal? What
would be the legal consequence of non-compliancetiwvthis time-limit?

There is no any possibility of appeal against asi@e on the reasonableness of the duration of the
proceedings.

20.  Has this remedy had an impact on the number afases possibly pending before the European
Court of Human Rights? Please provide any availabletatistics in this connection.

This remedy has had an impact in the caseusfj sh.p.k v. Albania

21.  Has this remedy been assessed by the Europ&ourt of Human Rights in respect of Articles
13 or 35 ECHR? If so, please provide reference tbe relevant case-law.

Considering the Constitutional Court’s positiortlie Qufaj case, the European Court found that lartic
131 of the Albanian Constitution only in theoryamffs a remedy against delay in the enforcement of
judicial decisions (88 40-41 of the ECHR judgmeiit)is position was also confirmed in the case of
Balliu v. Albania(judgment of 16.06.2005).



ANDORRA

1. Does your country experience excessive delays indjaial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Parties to court proceedings sometimes complaintghdicial delay in our country, given its sizedan
population, but in comparison with neighbouring rtoies justice may be said to be done promptly in
most cases. The courts believe that criminal iny&on proceedings are perhaps a bit long beazitbe
strict procedure, meant to provide close proteatibfundamental rights (remarks taken from the 2003
2004 report by the president of the Batllia). Ndiynahe maximum period for ruling on a case astfir
instance is four years, depending on its complesditg the conduct of the parties. For appeal céses,
period shortens to a maximum of one year. Constitat Tribunal proceedings do not exceed three
months. The problem arises more in relation to mguhe enforcement of decisions, which takes much
longer.

2. Have such delays been acknowledged by court dg@oins? Which courts (national/European
Court of Human Rights)? Please provide some exampdén English or French or reference to ECHR
case-law.

Such delays have not been acknowledged by couisidles. But the justice department’'s foremost
concern is to ensure the right to a fair trial itk reasonable time.

In a ruling of 2 December 2004 on case 2004-9-R&Clonstitutional Tribunal held that the right toial
within a reasonable time had been infringed becauBen the decision in a case brought — after previ
administrative proceedings — on 11 September 1882ancluded in 2003 has not yet been enforcet, wit
no sign that it will be, it may be inferred thaetbase is of unreasonable length and infringesigheto
jurisdiction enshrined in paragraph 2 of Articledf@he Constitution”.

3. Does an explicit requirement of reasonableness die length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

Article 10 of the Andorran Constitution providesfalows:

“1. All persons shall have the right to jurisdiai@nd to have a ruling founded in the law, and to a
due trial before an impartial tribunal establishbg law.

2. All persons shall have the right to counsel tirdtechnical assistance of a competent lawyer, to
trial within a reasonable time, to the presumptighinnocence, to be informed of the charges
against them, not to declare themselves guilty tmdestify against themselves and to appeal in
criminal causes.”
4. Is any statistical data available about the extenf this problem in your country? If so, please
provide it in English or French.

At the start of each judicial year the Judicial\v8& Commission (Conseil supérieur de la justicéhe-
body that represents, governs and manages thefuaic— publishes a report, produced by the various
ordinary courts, on the state of the judicial systeith statistics and suggestions for improvememttie
system.

The statistics compiled for the 2003/2004 judigiedr were as follows: decisions delivered withio tw
three years accounted for approximately 6% of dkel humber; decisions taking between 1 and 2 years
represented 65.6%, those between 6 months and foyalied 22.28% and those delivered in fewer than
months amounted to 6.12%.

5. Does a remedy in respect of excessive delays in fireceedings exist in your country? If so,
please describe it (who can lodge the complaint, fsee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant



legal bases in English or French.

Parties to court proceedings may go to the Judsgalice Commission to make known any dissatifacti
with the courts or delay in settling their casdse Tommission will take the necessary steps tdvesmy
disputes.

The Constitution also provides for making a constihal complaint §mparg to the Constitutional
Tribunal if decisions by the public authorities drelieved to have infringed fundamental rights. The
procedure is set out in Chapter VI of thiei Qualificada(a law enacted by qualified majority) on the
Constitutional Tribunal. Section 94 provides thlabme of the rights laid down in Article 10 of the
Constitution (including the right to a fair trialithin a reasonable time) is infringed in court ogqoourt
proceedings, the person holding the infringed rigfer the infringement to the ordinary courts gsine
remedies and procedure legally provided for. Wheefurther appeal can be lodged or there is no mefans
claiming the infringed constitutional right, thergen whose constitutional right to go before a tbas
been infringed may make a constitutional complairthe Constitutional Tribunal within fifteen worlg
days from the day following notification of the dinjudgment dismissing the appeal or from the date
which the person was informed of the judgment niginig his or her constitutional right to go befare
court.

When all ordinary means of redress have been etdthasd within this same time-limit, the Public
Prosecutor’s Office may likewise — of its own matior at the request of the party concerned — make a
constitutional complaint to the Constitutional Tnital for enforcement of the fundamental right to go
before a court and challenge judicial decisionsmissions which infringe it.

The document making the complaint must specify wgtepis have been taken to claim the infringed right
in the ordinary courts and copies must be attached.

When the complaint has been submitted by the peiocerned the Constitutional Tribunal, beforengli
on its admissibility, will request a report fronetRublic Prosecutor’s Office, which must delivewithin

a maximum period of fifteen working days. The Trilis not obliged to follow its advice. Failure to
produce this report within the stipulated time-timiill not affect the time-limit by which the Trilmal
must rule on the admissibility of the constitutiboemplaint.

6. Is this remedy also available in respect of pendingroceedings? How?

A constitutional complaint can be made only whéwmlinary legal proceedings have been exhausted.
7. Is there a cost (ex. fixed fee ) for the use of thremedy?

No.

8. What criteria are used by the competent authority n assessing the reasonableness of the
duration of the proceedings? Are they the same agr linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6 § 1 EHR?

The Constitutional Tribunal has held that Article df the Constitution must be construed in thetligfh
Article 6 of the European Convention on Human Riglibce the convention, which is incorporated @& th
Andorran legal system as provided for in Articlel 3f the Constitution, can be referred to for
interpretation purposes (Decision 2000-3-RE). Eeaop Court of Human Rights case-law regarding
Article 6 of the convention has on occasion beeniegh (Decision 2000-17-RE). The general criteaid |
down by the Tribunal are ones “which, adapted ¢éof¢tatures of the specific case, provide the asmegs

of ‘reasonableness’ required by the Constitutioprtitect a legal interest in obtaining prompt affielctive
justice”. Consequently, “the complexity of the cdmdore the court, the conduct of the parties &ed t
attitude of the public authorities and the courts the criteria to be used for assessing, in epehific
case, whether or not the length of proceedingsasanable. And the point of reference is the pdinge

as a whole, from beginning to end, even includimg assessment of fees and costs, and with special
attention to unwarranted deferment of executiamesit is enforcement of the decision which ultiehat
affords satisfaction to the person who broughttee to court.” (Decision 2004-9-RE)

9. Is there a deadline for the competent authority taule on the matter of the length? Can it be



extended? What is the legal consequence of a possilfailure by the authority to respect the
deadline?

The Constitutional Tribunal has a time-limit of tweonths to rule on a constitutional complaibe{
Qualificadaon the Constitutional Tribunal, Section 91.2) oitdes been declared admissible.

Nevertheless, Section 42 provides as follows: “ETjime-limits laid down in this law for bringing naus
actions shall be mandatory for the parties andhferConstitutional Tribunal. However, if hecessang
provided that they are not laid down by the Couttih, the Tribunal may agree to reduce or increase
these time-limits by an order giving reasons, atitistigation of the reporting judge, of its owntion or

at the request of a party.”

So far there has not been any occasion to appsg tievisions.
10  What are the available forms of redress:

When the Constitutional Tribunal acknowledges imfement of the right to a trial within a reasonable
time (Section 92.2 of the law regulating it) it agke court to restore the litigant's right by takithe
necessary measures. If there is no possible matedsess for the infringement, the Tribunal can
determine the type of liability so that a claim nfeeymade through an ordinary court.

12.  If pecuniary compensation is available, accordinga what criteria? Are these criteria the
same as, or linked to, those applied by the EuropeaCourt of Human Rights? Is there a maximum
amount of compensation to be awarded?

Since this situation has never arisen in the Tahunhhas not had occasion to rule on the matter.

13. If measures can be taken to speed up the proceedinih question, is there a link between
these measures and the general case-management ftg televant courts? Is the taking of these
measures co-ordinated at a central or higher level®n the basis of what criteria and what factual
information concerning the court in question (workload, number of judges, nature of cases pending,
specific problems etc.) does the competent authgyibrder such measures?

Is the taking of these measures co-ordinated aehtiat or higher level? On the basis of what detand
what factual information concerning the court iresgion (workload, number of judges, nature of cases
pending, specific problems etc.) does the competgthbrity order such measures?

The Judicial Service Commission can ask judgespmosecutors to expedite specific proceedings if it
deems it necessary. The Constitutional Tribunalftahthat the right to a trial within a reasonatitee
has been infringed by delayed enforcement and gieg the court to enforce the decision concerned.

14. What authority is responsible for supervising the mplementation of the decision on the
reasonableness of the duration of the proceedings?

The court of first instance (Batllia) is the corgsponsible for supervising enforcement of thesieci

15.  What measures can be taken in the case of non-enfement of such a decision? Please
indicate these measures in respect of each formrafdress and provide examples.

The Constitutional Tribunal has ruled only onceirdringement of the right to a trial within a reasble
period by non-enforcement of a decision (Case ZBB&, already mentioned). It asked the court ot fir
instance to proceed with enforcement. An applicantalways refer a case to the Constitutional Tidbu
if a decision is not enforced, but the Tribunal hasneans of compelling enforcement, apart fronsipes
liability claims.

16. Is an appeal possible against a decision on the mmmableness of the duration of the
proceedings? Is there a fixed time-frame for the gopetent authority to deal with this appeal? What
would be the legal consequence of non-compliancetiwihis time-limit?



No.

17. Isit possible to use this remedy more than once iespect of the same proceedings? Is there a
minimum period of time which needs to have elapsedetween the first decision on the
reasonableness of the length of the proceedings atie second application for such a decision?

No.

18. Is there any statistical data available on the usef this remedy? If so, please provide it in
English/French

We have no statistical data on this point.

20. Has this remedy had an impact on the number of casgossibly pending before the European
Court of Human Rights? Please provide any availablstatistics in this connection.

We do not know.

21. Has this remedy been assessed by the European CoaftHuman Rights in respect of Articles
13 or 35 ECHR? If so, please provide reference tbe relevant case-law.

No, it has not been assessed so far.



ARMENIA

1. Does your country experience excessive delaygudicial proceedings? Which proceedings?

The Republic of Armenia does not experience exeesiélays in judicial proceedings. The evidencit of
is the statistical data introduced in point 4 below

2. Have such delays been acknowledged by courtcggons? Which courts (national/European
Court of Human Rights)?

There is no case, where the delays of judicial ggdings have been acknowledged by national courts'
decisions. In regard to the judgments of the Elanpg@ourt of Human Rights, we inform that the Rejoubl

of Armenia has ratified the European ConventionRontection of Human Rights and Fundamental
Freedoms and has recognized the compulsory juizliof the European Court in 2002, February 20.
The European Court has not yet adopted any judgametiite application against the Republic of Armgnia
including judgments on the violation of the readd@ame of judicial proceedings.

3. Does an explicit requirement of reasonablenes$ the length of the proceedings equivalent to
that contained in Article 6 point 1 of the EuropeanConvention on Human Rights exist in the
Constitution or legislation?

The Constitution of the Republic of Armenia doesprovide for any provision, which would enshrihe t
requirement of reasonableness of the length gbribeeedings.

The Code of Civil Procedure of the RA, Article 1tdquire the courts of first instance to examiredivil
case and adopt a judgment within two months beginfiom the date of the admission of the applicatio
According to Article 214 of the same Code, the Algpe Court on Civil Cases has to examine the case
and adopt a judgment within two months beginningifthe date of the admission of the appellate dppea
According to Article 232, the Cassation Court hmgxamine the case and adopt a decision within one
month beginning from the admission of the case.

The Code of Criminal Procedure does not determigegpariod for examination of criminal cases.
4, Is any statistical data available about the mportion of this problem in your country?

According to the results of the researches conduzyehe Ministry of Justice of the RA, during 200@
courts of first instance of the RA have examined99 civil cases. During the mentioned period the
courts exceeded the two months' period determigeitticle 111 of the Code of Civil Procedure onty i

46 cases.

During the first half of 2004 the courts of firststance of the RA have examined 45.065 civil cases.
During the mentioned period the courts exceededintbanonths' period determined by Article 111 & th
Code of Civil Procedure only in 6 cases.

5. Does a remedy in respect of excessive delaythie proceedings exist in your country?

The existing legislation of the RA does not provideany remedy in respect of excessive delaysen t

proceedings. But, a process of drafting of a refevav has been started in our Republic, which will
provide for legal guarantees to ensure the reatorgie of judicial proceedings and will determine
appropriate responsibility for the violation of bygeriod.






AUSTRIA

1. Does your country experience excessive deldagsudicial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

There are isolated cases of excessive delays.

2. Have such delays been acknowledged by courtcggons? Which courts (national/European
Court of Human Rights)? Please provide some examgeén English or French or reference to ECHR
case-law.

Yes.

Case-Law of the European Court of Human Rights.

Among other, the European Court declared violatibrticle 6 § 1 of the Convention with respect to
Austria in the following casediolzinger v. Austriajudgment of 30 January 200Nlaurer v. Austria
(judgment of 17 April 2002 G.H. v. Austria(judgment of 3 January 2001) in respect of crimina
proceedingsAlge v. Austriafjudgment of 22 January 2004) in respect of adstitive proceedings and
Schredder v. Austriudgment of 13 December 2001) in respect of gisdceedings

5. Does a remedy in respect of excessive delayshia proceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

Yes.

Section 91 of the Courts AcGeérichtsorganisationsgesgtian force since 1 January 1990, provides as
follows:

“(1) If a court is dilatory in taking any proceduratep, such as announcing or holding a hearing,
obtaining an expert's report, or preparing a deaisiany party may submit a request to this court
for the superior court to impose an appropriate giimit for the taking of the particular
procedural step; unless sub-section (2) of thigi@eapplies, the court is required to submit the
request to the superior court, together with itsmooents, forthwith.

(2) If the court takes all the procedural stepsdfied in the request within four weeks of regeipt
and so informs the party concerned, the requede@mned withdrawn unless the party declares
within two weeks after service of the notificatibat it wishes to maintain its request.

(3) The request referred to in sub-section (1)llshe determined with special expedition by a
Chamber of the superior court consisting of threefgssional judges, one of whom shall preside; if
the court has not been dilatory, the request shalldismissed. This decision is not subject to
appeal.”

This Sectiorprovides an effective remedy expediting proceediedere courts of law, and administrative
proceedings (except for administrative criminalesdsincluding cases of private prosecution and tax
offences.

According to _Section 73 of the General Administtati Procedure Act Allgemeines
Verwaltungsverfahrensgesgtz

“(1) Subject to any contrary provision in the adistrative regulations, the authorities must give a
decision on applications by parties ... and appeédthout unnecessary delay, and at the latest six
months after the application or appeal has beegéad



(2) If the decision is not served on the party wnithis time-limit, jurisdiction will be transferdeto
the competent superior authority upon the partylitten request (Devolutionsantrag). ...This
request has to be refused by the competent supewitiority if the delay was not caused by
preponderant fault of the authority.

(3) The period for giving a decision by the supegathority runs from the date the request for
transfer of jurisdiction was lodged with it.”

As far as the administrative criminal proceediags concerned, there is no opportunity to expetie
proceedings, but regard must be had in determittieg sentence, on whether the duration of the
proceedings in issue can be regarded as reasanahle light of the specific circumstances of tlase

The authority must therefore examine in each idldiai case whether the duration of the proceedmgs i
not to be regarded as unreasonable and in brea&tiide 6 § 1 of the Convention, and if so, muate

this circumstance into account in fixing the seoée(Constitutional Court ruling of 5 December 20B1,
4/07). Where an authority fails to comply with this yuthe parties concerned are free to address the
Constitutional Court after the domestic remediagehzeen exhausted. The Constitutional Court mest th
examine whether the authority has complied witklitsy arising from Article 6 § 1 of the Convention.

A complaint against the excessive length of procggsdcan be lodged by a party in the proceedings.

According to the new law on the Administrative Gotione cases are now examined through a special
accelerated procedure. It resulted in diminishiihcases pending before the Administrative Court.

6. Is this remedy also available in respect of pding proceedings? How?

Yes. See suprguestion No. 5: Section 91 of the Courts Act ancti®e 73 of the General Administrative
Procedure Act in conjunction with Article 132 oétRederal Constitution.

7. Is there a cost (ex. fixed fee) for the use dfis remedy?

No. The fees for the submission are included withgngeneral cost of the proceedings (e.g. in nami
proceedings).

9. Is there a deadline for the competent authowtto rule on the matter of the length? Can it be
extended? What is the legal consequence of a possilfailure by the authority to respect the
deadline?

There is no specific deadline, but there is a gioxi that the competent Court will determine thaguesst
for fixing an appropriate time-limit for taking @ldyed action with “special expedition”.

10.  What are the available forms of redress :

- acknowledgement of the violation YES
- measures to speed up the proceedings,

if they are still pending YES
- possible reduction of sentence in criminal cases ESY
- other (specify what)

For the pending proceedings, in accordance wittid®e®1 of the Courts Act, a relevant remedy ignfix
an appropriate time-limit for the competent coartake the particular procedural st&pe superior court
sets the time-limit for taking an appropriate attio

In the administrative criminal proceedings — if theation of the proceedings in issue can be regaas
excessive, that has to be taken into accountiimgfithe sentence (explained under question no 5).

16. Is an appeal possible against a decision onetlreasonableness of the duration of the
proceedings? Is there a fixed time-frame for the gopetent authority to deal with this appeal? What
would be the legal consequence of non-compliancetiwihis time-limit?

No, there is no appeal possible against the dedisider section 91.



21. Has this remedy been assessed by the European CoaftHuman Rights in respect of Articles
13 or 35 ECHR? If s0, please provide reference thé¢ relevant case-law

Yes. InHolzinger v. Austria (No. 1)(judgment of 30 January 2001), the Court held tha remedy
afforded by Section 91 of the Courts Act was effecin relation to delays encountered after itsyeinto
force. On the same date, the Court helHatzinger v. Austria (No. 2No. 28898/95, that this remedy was
not effective where there was already a substadeialy by the time the legislation took effect.

More recently, inEgger v. Austrigdecision of 9 October 2003), the Court held thedt®n 73 of the
General Administrative Procedure Act in combinatiaith Article 132 of the Constitution do ensure an
effective remedy for excessive length of administeaproceedings, although not in every case Ksa

v. Austrig judgment of 24 February 2005).






AZERBAIJAN

1. Does your country experience excessive deldagsudicial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Very few (at least not within the context of the tHR case-law). Delays mainly happen in civil
proceedings. In particular, they take place inesitins, when appellate courts have to reconsiedér divn
judgments, after the latter have been revoked bycHssation instance. Sometimes proceedings may be
even suspended and thus, the general duratioe ekdmination of a case may become much longer.

2. Have such delays been acknowledged by courtcggons? Which courts (national/European
Court of Human Rights)? Please provide some examgdén English or French or reference to ECHR
case-law.

In very few cases higher courts have acknowledgedcompliance with the relevant time-limits
established in the law. There has been no deaitie European Court of Human Rights on this matte
against Azerbaijan.

3. Does an explicit requirement of reasonablenes$ the length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

No. The Civil Procedure Code establishes fixed tibmeof the examination of a case (3 months; but fo
certain cases — 1 month). The Criminal Procedude@mes not provide for any time-limits for resiak
any instance. It only lays down a time-limit betwelke referral of a case to the court and the Inaggnof
the trial (as a rule — 15 days).

4, Is any statistical data available about the ¢ent of this problem in your country? If so, please
provide it in English or French.

The statistics available concern only non-compkamdgth the relevant time-limits established in the
procedural legislation (but not the violation oasenableness of the duration of the proceedings)inS
2004 out of 48.633 civil cases examined by the Baigni courts 119 (i.e. 0.2%) were accompanied wit
delays. Violations of certain time-limits in crinaihcases last year were as following: 169 (1.3%)obu
12.533 cases; in 116 cases (0.9%) the materiglasefs were not submitted to the appellate coutksnwi
the established period (10 days).

5. Does a remedy in respect of excessive delayshe proceedings exist in your country? If so,
please describe it (who can lodge the complaint, fsee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

No. However, breaches of the said procedural timiésl may be complained of, alongside with other
violations and within an ordinary procedure, tolligher courts.






BELGIUM

1. Does your country experience excessive delays indjaial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Criminal proceedings

The length of some criminal proceedings constitatesal problem in Belgium, although not one that
is widespread. It arises both in the preliminarggss (collection of evidence by the prosecution
authority and investigation by the investigatinglge) and in the trial courts. Enforcement of some
criminal sentences is deliberately delayed by titb@ities because of prison overcrowding. Theetatt
aspect of enforcing criminal sentences will nodiseussed here.

Civil proceedings

Generally speaking, civil proceedings account fa#08of the cases handled by the courts in Belgium
(although the percentage seems to have fallenthgéerthe appeal courts owing to the effect ofizess
proceedings).

In civil cases (including execution proceedingsiessive delays have been noted mainly in the Bluss
courts (owing to language problems, which the lagise has nevertheless endeavoured to solvenrhjif o
partially — following decisions delivered on thesisaof Article 6 of the European Convention on Homa
Rights? a law of 16 July 2002 amended Article!8 of the Judicial Code and the law of 3 April 1958 o
organisation of the courts, and another law oful 2002 replaced Article 4Quinquiesand added a new
Article 66 on the use of languages in judicial pemings in order to reduce bilingual requirement$ a
release more resources for trying the French-laggyeases which make up the majority of proceedings
before the courts in Brussels) and in the appaatdn other courts the backlog is either norstexit or

of no significance.

2. Have such delays been acknowledged by court deciss® Which courts (national/European
Court of Human Rights)? Please provide some exampdén English or French or reference to ECHR
case-law.

Failure to complete proceedings within a reasondbtee is frequently acknowledged, both in
investigations and in trial proceedings.
National case-law

See, for example, Mons Criminal Court (in chamhe28) December 2003,T, 2003, p. 629 (for the
investigative stage).

For trial proceedings, see: Liege Criminal Couridy 2001,J.LM.B, 2002, p. 928 and comments P.
Monville; Court of Cassation, 31 October 20017, 2002, p. 44, and Court of Cassation, 4 February
2004, Rev. dr. pén.2004, p. 845 (from the domestic point of viewhe§e are only a few examples
among many.

ECHR case-law

At the trial stage, see, for example, Brast v. Belgiunjudgment (15 July 2003).

An example for the investigative stage is to benébin theStratégies et Communications and Dumoulin v.

t Thus a Brussels Civil Court judgment of 6 Novem®@01 (J.T., 2001, 865) states that “in a demgcaacitizen’s right
to enjoy effective government, including proper austration of justice, cannot be abolished, otrieted, by problems on the
part of the legislature and/or executive in reagttime internal political agreement needed to adeptrequisite measures. Of
course, as long as such agreement does not exiasumes cannot be adopted, but any citizen injoyedlis situation is entitled
to redress for the injury suffered” (this judgmevds confirmed by a decision of the Brussels Cofiggpeal on 4 July 2002,
J.L.M.B, 2002, p. 1184, to which we shall return).



Belgiumjudgment(15 July 2002).

3. Does an explicit requirement of reasonableness die length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

Article 6 of the European Convention on Human Rigist held to be directly applicable in Belgian
law, irrespective of any domestic statutory or ¢ibatsonal provisions. Moreover, by providing
various “remedies” for excessive length of procegdj sundry recent statutory provisions (see
Articles 136, para 2 and 136s of the Code of Criminal Investigation and Artick ter of the
preliminary part of the Code of Criminal Procedurgve made reasonable length a compulsory
requirement.

4, Is any statistical data available about the exterf this problem in your country? If so, please
provide it in English or French.

Each prosecution authority compiles its own genstiatistics for length of proceedings, but thees raw
specific statistics on reasonable length.

As far as civil proceedings are concerned, stegisire scattered and sometimes slow to be colited
federal level. Increasingly, heads of court drawdigision by division, a list of time-limits fohe period
between the application for a hearing (which theigm make when the case is ready) and the hearing.
Depending on court and division, the period willw&om one week to a few months, except in the
special circumstances laid down in Section 1 abblge of “management charts” for each court is a
practice that is tending to spread.

5. Does a remedy in respect of excessive delays in fireceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

a. There are no specific remedies for decisions nbveted in reasonable time. The defendant
can use this as an argument in an appeal. It nsayked raised before the Court of Cassation provided
it has already been raised at appeal and has twléty with points of law, such as conclusions the
appeal court drew or failed to draw from its fingliof unreasonable length.

b. A penalty is provided in Article 2er of the preliminary part of the Code of Criminal
Procedure when the trial court finds that reasandibhe has been exceeded. This provision can be
raised by the defence or appliex officioby the court.

6. Is this remedy also available in respect of pendingroceedings? How?
With regard to pending proceedings:
a. When a case is pending before a trial court trermistatutory provision for expediting it.

b. If a case is at the investigative stage, there ten@ provisions in the Code of Criminal
Investigation which are specifically intended t@gvengthy proceedings:

- Article 136 of the Code of Criminal Investigatipnovides that if an investigation has not been
completed within a year, the defendant or the palayming damages can refer the case to the
Indictments Chamber (that is, the appeal-court stigating chamber, which has very broad
supervisory powers over the investigation) simphyapplying to it; the Indictments Chamber can
then ask for progress reports on the case andahpefile; it can instruct the investigating judg
to expedite the proceedings or even set a timd-fionithe judge to complete the investigation; it
may also delegate one of its members to take deeinvestigation from the investigating judge.

It should be noted that although this system isrided to avoid protracted investigations, the aggro
is not quite the same as a reasonable-time orfgatrréasonable time may be exceeded well before a
year has elapsed, just as a much longer invesiigaiay not be excessive in terms of reasonable time



- Article 136bis of the Code of Criminal Investigation, similarlyorcerned to keep
investigations to a reasonable length, requiresptbsecutor to report to the chief prosecutor all
cases in which the investigation has not been cerplwithin a year of the prosecutor’s first
application for an investigation (that is, withiryaar of referral to the investigating judge).Hét
chief prosecutor thinks it necessary for properdemn of the investigation, and therefore for faster
proceedings, he or she may, for example, refercdse to the Indictments Chamber, which,
having heard the investigating judge’s report wragrpropriate, will then have the same powers as
those laid down in the above-mentioned Article 136.

C. Also at the investigative stage, when the invesitiggjudge completes the investigation and the
Court in Chambers (the trial-court investigatinguetber) decides what action to take on it, it cagnev

at this point find that a reasonable period hasleeeeeded and order termination of the proceedings
or declare the prosecution inadmissible. The Imdicits Chamber may terminate the prosecution at
any time for the same reason if it has a procedyrastion referred to it during the investigation.

7. Is there a cost (ex. fixed fee ) for the use of thremedy?

In so far as Article 136 of the Code of Criminavéstigation can be considered an adequate rentedy, i
can be brought into play simply by applicationgdilfree of charge, to the registry of the court of
appeal.

8. What criteria are used by the competent authority m assessing the reasonableness of the
duration of the proceedings? Are they the same agt linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6 § 1 EHR?

The criteria used by both the investigating autfesiand the trial courts are exactly the saméaset
drawn up by the European Court of Human Rightsctmaplexity of the case, lulls in proceedings, the
attitude of the defence, and even the effect ofdibesion on the person concerned. In practices, it
very often months-long inaction on the part of jisdicial authorities that brings about a findingth
reasonable time has been exceeded.

9. Is there a deadline for the competent authority taule on the matter of the length? Can it be
extended? What is the legal consequence of a possilfailure by the authority to respect the
deadline?

No deadline is set for Indictments Chamber decssion lengthy investigations (Articles 136 and
136bis of the Code of Criminal Investigation). If the chlder is slow in taking its decision the

unnecessary delay will be taken into account iremeining whether reasonable time has been
exceeded, either at the end of the investigatidmydhe trial court.

10. What are the available forms of redress:

a. From the investigating authorities: a decision ®yntinate proceedings or declare the
prosecution inadmissible.

b. From the trial courts: under Article 2dr of the preliminary part of the Code of Criminal
Procedure the penalty for excessive delay takesfahm of either a straightforward finding of
culpability? or imposition of a lighter sentence than the staguminimum; under the case-law of the
Court of Cassation, the sentence reduction mustdleand measurable in relation to the sentende tha
the court would have imposed if it had not foune pioceedings to be excessively long. However, the
Court of Cassation has accepted that when thegssiee length has affected the taking of evidemce o
the rights of the defence a decision that the pnatsen is inadmissible may be requirtéllo other
redress is provided.

2 Which does not preclude a ruling on civil claims.

8 One result of which is that it is no longer pb#sito rule on the civil action. See example of Nai@riminal Court, 26

April 2001, Journal des procé001, No. 415, p. 24 addL.M.B, 2001, p. 1402.



13 If measures can be taken to speed up the proceedin@ question, is there a link between
these measures and the general case-management ftg televant courts? Is the taking of these
measures co-ordinated at a central or higher level®n the basis of what criteria and what factual
information concerning the court in question (workload, number of judges, nature of cases pending,
specific problems etc.) does the competent authgyibrder such measures?

No.

a. If the Indictments Chamber has instructed the itigasng judge to expedite his or her
investigation under Articles 136 and 11316 of the Code of Criminal Investigation, this wildte no
effect on the distribution of the caseload at theestigative level except in some exceptionally
important cases. There is consequently no cerdtalis of case management.

b. If the problem arises because of the time takestb@dule a hearing before the trial court, there
is, as we have seen, no judicial means of expeditiatters, since the scheduling of cases for drgar
depends on the prosecution authority, and the timgints Chamber is unable to give it directions. In
practice, the problem is usually solved by an apghoto the prosecution authority by the defence
counsel, although the former has its own schedytiolicy which may be unable to accommodate
specific applications, even if they are justifiedthe risk of exceeding reasonable time.

14. What authority is responsible for supervising the mplementation of the decision on the
reasonableness of the duration of the proceedings?

If Article 136 or 136bis (see above for details) is applied to an invesitigain progress, the case may
be referred to the Indictments Chamber again iacion is taken concerning the excessive length of
the proceedings.

15. What measures can be taken in the case of non-enfement of such a decision? Please
indicate these measures in respect of each formmaidress and provide examples.

a. The Indictments Chamber can take the investigajtidge off the case and have one of its
members take it over.

b. When the trial court has found the proceedingsateetbeen unreasonably long and has drawn
the appropriate conclusions with regard to the pgrma to the admissibility of the prosecution, the
decision is automatic.

16. Is an appeal possible against a decision on the mmmableness of the duration of the
proceedings? Is there a fixed time-frame for the gopetent authority to deal with this appeal? What
would be the legal consequence of non-compliancetiwvthis time-limit?

a. If, upon completion of an investigation, the CaarChambers refuses to acknowledge that the
proceedings have been unreasonably long, theitHeognnot justify an appeal to the Indictments
Chamber unless the delay can be held to consdtgteund for declaring the prosecution inadmissible
— that is, it has affected the taking of evidencéhe rights of the defence (Article 135 of the €auf
Criminal Investigation); this argument must alsed@een raised previously in written submissions to
the court in chambers. The Indictments Chamberotshound to rule within any time-limit. Here
again, if it took an abnormally long time to ruthjs would be taken into account by the trial court
when ultimately determining whether the proceedimag been unreasonably long.

b. If the trial court has refused to acknowledge firaceedings have been unreasonably long, the
judgment can be appealed on that ground. The appl@ay can be challenged on that point before the
Court of Cassation as described in the reply tosQae 5, paragraph (a) above. Neither the appeal
court nor the Court of Cassation is bound by a ratorgt time-limit when ruling. The appeal court can
itself decide that it has not ruled within a reasae time, but failing that there are no penaltasy
more than if the Court of Cassation has not rulétiwa reasonable time.

17. Is it possible to use this remedy more than once iespect of the same proceedings? Is there a
minimum period of time which needs to have elapsedetween the first decision on the
reasonableness of the length of the proceedings athd second application for such a decision?



For an investigation in progress, the defence erpiwrty claiming damages cannot use Article 136 of
the Code of Criminal Investigation until one yeashelapsed. The same procedure can then be
repeated, but not until at least 6 months aftedndetments Chamber’s decision.

If the argument has been raised in the Court inn@eas on completion of the investigation, it can be
raised again in an appeal to the Indictments Charfdiereply to Question 16, paragraph (a)) and
thereafter before the trial court.

18. Is there any statistical data available on the usef this remedy? If so, please provide it in
English/French

There are no statistical data available on use ritlas 136 and 13bis of the Code of Criminal
Investigation or on arguments raised before thedtigating authorities and trial courts. Plans for
computerisation of judicial data might include thigormation in future if it proved relevant.

19. What is the general assessment of this remedy?

a. As far as Articles 136 and 136s of the Code of Criminal Investigation are concelnieir
effectiveness is unproven since they are littleduse

b. Penalties for excessively long judicial investigas and excessively long proceedings in trial
courts are much more effective and the excessivgttleargument is frequently deployed by litigants
and accepted by the courts.

20. Has this remedy had an impact on the number of casgossibly pending before the European
Court of Human Rights? Please provide any availablstatistics in this connection.

Fewer cases are now pending before the Europeant GbiHuman Rights for unreasonably long
proceedings, in particular because of the penadtiedable to the lower courts. As a rough guidesro
the past five years we find only four judgmentsciiminal cases: one concerned criminal law only
indirectly (ECHR,Sablon v. Belgiuml0 April 2004), one found no violation of Articwith respect

to reasonable time (ECHRGoéme and Others v. Belgiy20 June 2000), one took formal note of a
friendly settlement (ECHRL..C. v. Belgium17 October 2000) and, last but not least, on&eady
mentioned several times before — found that theg®dings had become unreasonably long even
before the end of the investigation (ECHRratégies et Communications and Dumoulin v. Belgi

15 July 2002).

21. Has this remedy been assessed by the European CoaftHuman Rights in respect of Articles
13 or 35 ECHR? If s0, please provide reference tbé relevant case-law.

In its judgment of 15 July 2002 iStratégies et Communications and Dumoulin v. Belgibe
European Court held that Article 136 of the CodeCoiminal Investigation did not constitute an
adequate remedy within the meaning of Article Idh)strued as necessitating an independent remedy
in the event of unreasonably long proceedingsrutimg relied on the fact that the Court was not
satisfied that Article 136 of the Code of Crimitiavestigation was an effective remedy availablenbot
in theory and in practice: on the one hand, ite@isertain issues of domestic law, in particulaethier

the “remedy” was available not only to a party mlaig damages in criminal proceedings and a person
formally charged but also to a person under ingasitn who had not been formally charged; on the
other hand, the Belgian Government had not citgdessamples of domestic practice confirming that
the Indictments Chamber had granted an applichigsed on Article 136, paragraph 2, by a person not
formally charged.

It should be noted that, since the question undesideration by the Court concerned a person whom
the investigating judge had not formally chargedcannot be inferred from the judgment that,
generally speaking — and particularly with regaodat person whom the investigating judgas
formally charged — Article 136 does not constitateadequate remedy in respect of Article 13 of the
Convention.

However, the Court has not had a chance to rulethen effectiveness of Article 2&r of the



preliminary part of the Code of Criminal Investiget, which provides for unreasonably long
proceedings to be penalised at the trial staget dpproach is perfectly consistent with the Court's
case-law.

Questions 5 to 21 with particular reference to civiproceedings

Given this detailed account of remedies in crimprakceedings, it would seem permissible to amalgama
the replies for civil proceedings, whilst notingrin theKudla v. Polandudgment of 26 October 2000 that
any applicant having occasion to complain of abm@briength of proceedings must be able to obtain
“preventive or compensatory” relief through an efifee remedy (8§ 159).

We must therefore briefly consider methods firstlyexpediting proceedings and secondly of providing
compensation.

A. Methods of expediting proceedings

Belgian law does not offer the alleged victim ohaimally long proceedings a specific remedy allgvin
him to have a higher court establish failure tortilea case within a reasonable time with a dirediiothe
court handling the case to deal with it promptlgnt® writers have suggested as the answer to abhorma
delay in proceedings an urgent application to tlesigent of the court of first instance for an igtion
coupled with penalties for non-compliance. At pregbere is no case-law on the subject, so sudbnact
scarcely qualifies as an effective remedy withia theaning of Article 13 of the Convention. Moregver
we might ask — since the independence of the qgerdiudes any interference by the executive in the
exercise of judicial powers — what kind of specififunction an urgent applications judge could éstu
have the state, represented by the Minister ofcéystxpedite proceedings in progress,.

Corrective mechanisms do exist, but they are exhetimited in scope: an action for damages against
judge for misuse of his authority is possible ia gvent of “denial of justice” (Judicial Code, At& 1140,
para. 4), but denial of justice is interpretedctiirias meaning refusal to hear a case ratherdt@aourt's
failure to try a case within a reasonable time g2e&l Court of Cassation, 28 February 2@&y. Gen. Dr.
Civ. B, 2002, p. 548; perhaps this view of the mattet ghiange under the influence of the ECHR
judgment of 3 April 2003 — No. 54589 — which rulbdt time-barring of a court action owing to ladk o
diligence by national authorities in parallel predmgs constituted a denial of justice); the Cairt
Cassation can remove a judge at the request ahteéprosecutor at the court of appeal if the giéigls

to consider a case in chambers for over six mofitiis mechanism, provided by Article 648 of the
Judicial Code, is obviously not an effective remddy a litigant). Thus litigants confronted with
abnormally long civil proceedings do not have avgilable and effective remedy in Belgian law allogi
them to report the situation to a higher authdidgtythe purpose of getting the latter, either ef aivn
motion or by injunction, to take the necessary miessto remedy it.

Even if a litigant can take steps to expedite piazmn of a case for trial, Belgian civil proceduse
characterised by thprincipe dispositif(whereby, in civil proceedings, the court is regdito make
decisions on all the questions submitted to it @mehothing else), which does not recognise théutisn

of an active court endowed, as in other countrigt considerable powers of initiative and supéovis
with regard to conduct of proceedings. Howeveis increasingly being held that while recourseh® t
courts is a human right, litigants cannot be lefalty free to exercise it; a balance must be ktiog
applying principles that compel parties to obseaveertain procedural fairness and by strengtheaing
court’'s powers to ensure that this is effective hiM/the parties obviously have control over thbjesct-
matter, it is the court which determines the cohdidiche proceedings. It is only natural that thstice
system — as a public service for whose failingsstiage is liable — should have the means of funictip
normally in order to provide a judicial responsehin a reasonable time” (J.C. Magendg&lérité et
qualité de la justicé€“Speed and Quality of Justice”, a French repothe Minister of Justicelzaz. Pal,
22-23 December 2004, p. 11). It seems legitimatelvtell on this fundamental aspect inasmuch as
preliminary draft legislation amending the Judicabde in order to strengthen court powers over
preparation of cases for trial is shortly to coraéote the Belgian Parliament.

B. Methods of compensation

As the law currently stands, compensation can bd as an answer to unreasonably long proceedings.
The state may incur liability on account of undatifory operation of the judicial system if the lfasiwith



the actual organisation of the courts rather thiaply the decision delivered by the court. It isggoted
that the state can incur liability through spedifitiry sustained as a result of delay in settinzase if the
delay is clearly and directly attributable to ngeglice on the court’s part or if it is connectechwaitcourt
backlog or overload, making it impossible for tleeits to comply with the “reasonable time” requiegrn
of Article 6 of the European Convention on Humagh®& (Court of Cassation, 19 December 20RHy.
Crit. Jur. B, 1993, p. 28%®t seqand comments by F. Rigaux and J. van Compernolle).

Since the above-mentioned judgment by the Cou@asfsation, a humber of decisions by the Brussels
Regional Court have ordered the state to redr@sy isuffered on account of failure to hear a cagbin

a reasonable time (in addition to the judgmenhefBrussels Civil Court of 6 November 2001 citethia
footnote, see Brussels Civil Court, 27 October 28@%. Gén. Dr. Civ. B2002, p. 550).

Confirming these decisions, a judgment of 4 Jul§2By the Brussels Court of Appeal (see footnote 1
above) found that the Belgian state was guilty egfligence that rendered it liable when it failedeake
measures ensuring compliance with its obligatiordeu Article 6 of the European Convention on Human
Rights and, in particular, when this failure to megulted in the courts — in this instance the 8gzlsscourts

— having insufficient resources to deal with theesabefore them within a reasonable time. Sualréadn

the part of the state constitutes a serious breaéticle 6 of the Convention, which confers orivpte
individuals the right to have their cases heatttémanner it prescribes and to have failure toptpmuith

it penalised by the ordinary courts under Artid882 and 1383 of the Civil Code.

In short, unreasonably long proceedings rendestite liable; this liability is inferred from infrfjement
of Article 6 of the European Convention on Humagt®s and of the right conferred on the individual b
this provision; in domestic law, such infringemennstitutes fault within the meaning of Article 238f
the Civil Code, requiring the state to redress rdmultant injury. A well-established line of deoiss
confirming these principles would likely spare Betg further violation findings for not affording gn
effective domestic remedy to the individual whosiders that his or her case has not been hearthwith
reasonable time.

APPENDIX

Administrative proceedings

1. Non-judicial domestic remedies in respect of egssive length of proceedings in Belgian
administrative law: combating official dilatoriness in dealing with a licence application. Tacit
permission and reminder letters’

The problem

A primary feature of the administrative licensingtem — and this is something of a truism —is that
citizen cannot normally carry out the act subjeclicensing until the authority has expressly reach
decision on the application. Although it may of s®ibe wondered how it can occur in a law-based, sta
official inertia in determining an application gu@eal is something which the legislature must dater
There are a number of ways of spurring an authtwitgction and overcoming the inertia. Some of the
methods devised entail bypassing the express decii the authority that was initially considered
necessary. Such solutions are never anything tojpgap.

The problem of a reasonable time-limit

An indicative time-limit raises an issue of readweaime. The wish to impose a penalty is perfectly
understandabl2The reasonable-time approach, however, has atteasrawbacks.

Firstly, subjectivity plays a large part in deteming what is reasonable. It may of course be arthegdhe

4 M. Paques, “Aménagement du territoire, urbanigmagimoine et questions diverses de droit adnrati§notarial”, in

Chronigue de droit a I'usage du notarjdaculté de droit de Liége et Bruxelles, Larcién|. XXXIX, 1 April 2004, pp. 254-
263.

5 See in particular, Conseil d’Etat, 4 Septembe®719Debrabandére, 67981; Conseil d’'Etat, 4 Februeg94,
Royackers, 45999.



case’s complexity and the applicant’s goodwill aekevant consideratiofisput the fact remains that
reasonableness is an unsatisfactory criterionisnddly and age, which has a preference for knottiag
pace of proceedings beforehand in order to estithatelength and plan accordingly.

Secondly, setting a reasonable time-limit amountiaying down a mandatory condition for exercising
jurisdiction” Once the time-limit has expired, the authorityisigdiction comes to an end, precluding
redress through an appeal mecharfismd once the Conseil d’Etat has laid down the Ipetias functus
officio means that the process cannot be restarted dragisof the original applicatichiThis outcome is
paradoxical inasmuch as the power to decide oteade application or a legal appeal is not optiboal
mandatory.

Latterly, there has been considerable debate #itacit permission” and “reminder letter” metlsod
CWATUP and inertia on the part of the regional govenment or the mayor and deputy mayors

- Under town-planning law, when the indicative tinmad (which will vary according to the nature of
the case) for the mayor and deputy mayors to gréinence or refuse it has expired (Article 118§ t
applicant can refer the case to the regional ptanaofficer, who must rule within a mandatory time-
limit.

- Upon expiry of this mandatory time-limit, the laveats the absence of a decision by the regional
planning officer as a refusal of a licence (CWATUWSticle 118, § 2). At that point the regional
planning officer ceases to have jurisdictfOn.

- ltis then possible to refer the case to the redigovernment (Article 119).
- What happens if the regional government, the agigedluthority, fails to reply?
The reminder letter and substitution of a mandatorytime-limit for an indicative time-limit

Faced with dilatoriness of the appellate authontythe authority of last resort in the case oiva-tier
appeal (see previous version of CWATUP, Atrticle,5Bg legislature has often had recourse to the
reminder letter, which converts an indicative tilingit into a new mandatory time-limit within whidhe
decision must be taken, and even, if the legigtadorchooses, notified to or brought to the atiardgf the
applicant.

At present:

- Article 121 of the CWATUP gives the applicant aldhe power to send a reminder letter. This was
not always the case.

- The CWATUP has now opted, in Article 121, for tleeidion to be not only taken but also sent within
thirty days from receipt of the reminder letternSequently, a decision taken within the time-libuit
notified late is rendered unenforceable under therak, and, on grounds of legal certainty, the
Conseil d’Etat can suspend it or set it asfde.

6 To be more precise, the reasonableness of theelitinit within which the authority must take a d&on is determined

mainly by the authority’s ability to assemble dlétevidence, information and opinions enabling itnake a decision with full
knowledge of the facts (Conseil d’Etat, 6 Februd®s6, SA Elpee Gas Belgium, 26155; Conseil d'EtaDecember 1988,
CAP, 31487; Conseil d’Etat, 17 November 1995, Netsklondelier, 56256A.P.T, 1995/4, p. 297, from report by Ms Guffens
and assessment, No. 2.4.2.).

7 J.-F. Neuray, “Vie et mort du permis tacit&'P.T, 2002, pp. 55 et seq.

8 An authority that rules on appeal is guilty of iaregularity (Conseil d’Etat, 17 November 1995,9¢cet Mondelier,

56256,A.P.T, 1995/4, p. 297, from report by Ms Guffens).
9 Conseil d’Etat, 17 November 1995, Nose et Momileb6256 A.P.T, 1995/4, p. 297, from report by Ms Guffens.
0 Conseil d’Etat, 24 June 1980, Ville de Court?4i447, Recueil, p. 827.

1 On how, if the law does not specify, the lettan de sent by someone other than the applicantsellotEtat, 4

December 1980, Nuyens, 20770, Recueil p. 1478; &lodigtat, 10 January 1984, Van Bever, 23870.
2 Conseil d’Etat, 30 June 2000, BottdRev. Rég. Dr.2000, p. 398; Conseil d’Etat, 31 May 2000, Reg@it736,



“Article 121. Within 75 days from receipt of thepsgal, the Government shall send its decision to
the applicant, the mayor and deputy mayors, andebenal planning officer.

Failing this, the applicant may send a remindethte Government by registered post whilst at the
same time notifying the mayor and deputy mayorstla@degional planning officer.

If the Government does not send a decision withintytdays from receiving the registered letter,
the decision being appealed is confirmed.”

Reminder formalities

The reminder must be lodged by registered post (CWR Articles 8 and 452/19), and the withdrawal of
the reminder, if allowed, must occur in the samamea In law a faxed withdrawal is deemed not teeha
been made (Conseil d’Etat, 18 September 2003, BatB059) and is void (see cases below).

Notice of the reminder to the mayor, deputy mayard regional planning officer is a formality whiish
not prescribed in the citizen’s interests; sucliceatannot be held to be essential or to affecv#tidity of
the reminder (Conseil d’Etat, 23 September 2003G32., Valeco, 123292).

The reminder letter can legitimately be sent by dpelicant’'s architect (Conseil d’Etat, 20 November
2003, Van Hoof, 125559).

No decision in mandatory time-limit

However, if no decision is taken within the timenili, the legislature again has difficulty in detéming
what meaning to assign the regional governmeritigéato reply:

- It could give effect to an earlier decision in fhreceedings in favour of the applicant if one exist
(previous version of CWATUP, Article 52).

- Or it could decide — adopting the tacit-permissgstem — that the applicant is allowed to proceed
if he complies with all statutory or regulatory pigions other than the licence requirement (see
Article 52 of previous version of CWATUP).

- Or it could decide more generally that the decifieimg appealed is confirmed (current CWATUP,
Articles 119 to 121): here, failure to reply on fiet of the mayor and deputy mayors to which the
case was originally referred may give rise to omloremoval of the case from the latter and
referral to the regional planning officer; a pesis failure by the latter to reply being treatsdaa
refusal (Article 118, para. 3). In the event ofuig to reply all along the line, the decision ¢fuse
permission will therefore be confirmed under Ari¢21.

Examples of how time-limits are calculated

Example 1: Planning permission was refused by tagomand deputy mayors on 12 April 1999. The
applicant lodged an appeal with the regional gawemt on 14 May 1999. She received an
acknowledgement of receipt on 17 May 1999. Thdainiteriod for the regional government to take and
notify its decision began on 18 May 1999 and ended3l July 1999. Since the expiry date was a
Saturday, the period terminated on Monday 2 Aud989. On 2 February 2000 the applicant sent the
regional government a registered letter contairingminder within the meaning of CWATUP Article
121. This reminder was received by the other panty38 February 2000. The thirty-day time-limit for
sending a decision expired on Saturday 4 March 2000was put back to Monday 6 March 2000. As the
decision was adopted on 6 March 2000 but notifiec? dMarch 2000, out of time, it was unenforceable
under the decree itself, while the decision tosefpermission taken by the mayor and deputy mayass
under the same decree, confirmed (Conseil d’E@atpé&cember 2002, SCA Dick, 113605). Another
example of a decision taken in due time but natibet of time (set aside): Conseil d’Etat, 23 Seytter
2003, SA G.C., Valeco, 123292).

Example 2: Appeal lodged on 28 December 2000 agaidscision of 24 November to refuse permission.

A.P.M, 2000, p. 111; Conseil d’Etat, 29 October 2002tr&l®ame et Gyssels, 112002; Conseil d’Etat, 12ebder 2002,
Qwewet et Quairiaux, 113604.



Received on 28 December 2000 (confirmed by an adkaigement of receipt issued on 10 January). The
75-day period for the regional government to adopt notify its decision began on 29 December and
ended on 13 March 2001. A reminder was sent on 4%« 2001 and received on the same day
(according to the acknowledgement of receipt datedviarch). Withdrawal of the reminder by fax on
11 April was held to be ineffective (see next daslew). The decision of 27 July was out of time 1€zl
d’Etat, 6 November 2003, Decaluwe et Provoyeur118h

Example 3: Calculation of the 30-day time-limitmmiader letter sent on 31 January 2000; the period
started on 1 February 2000, the date on whichethrénder letter was received; the contested decigon

to be sent by 2 March at the latest (option ofipgtthe deadline back to the next working dayyas not
sent until 3 March and was therefore without argalesffect (Conseil d’Etat, 20 November 2003, Van
Hoof, 125559).

Withdrawal of the reminder

If a reminder letter marks the start of a final whatiory period for replying, can an applicant wha ha
initiated this last procedure and sees that arpgtythis preparing to rule in his or her favour eeince the
reminder by withdrawing it? The answer is in thériafative with regard to the case-law of the Cohsei
d’Etat provided that the renunciation is clear am&mbiguous (Conseil d’Etat, 18 May 1999, Perez-
Vasquez, 80288) and that it occurs within the tlimét; but the case-law of the Conseil d’Etat haei
hostile to withdrawal when it has been held to balause of procedure (Conseil d’Etat, 5 Octobed 200
Dockx, 99526,).L.M.B, 2002, p. 356Am.-Env, 2002, p. 82).

Shortly after the Dockx ruling, the Liege CourtAgpeal clearly adopted the same position by holthag
withdrawal of the reminder letter constituted atod'se of procedure”; it nevertheless held that legal
certainty made it necessary to hold that this athtnittive practice, long accepted and recommenged b
the authorities themselves, could not be prejuidioi¢he citizen, who must be able to have confideim
official bodies and that this procedure could netrbgarded as a cause of illegality that wouldcéffe
permission granted after expiry of the period &éd by the sending of the reminder and which was
therefore interrupted by its withdrawal. Furthereyadhe Court held that the reminder did not neeleto
withdrawn using the same procedure by which it breeh sent and that no specific formalities apgled
the withdrawal — neither registered delivery noerewa signature — provided that the withdrawal was
notified before expiry of the time-limit. The Cowobnsidered a fax to be enough. The latter post al
remains controversial, since proving the exact dfweithdrawal could present a probléf.

Since then, the Conseil d’Etat has establishecpdisition in numerous judgmerits The following
judgments were delivered quite recently.

Withdrawal of the reminder was held to be ineffeetand the ground citing an infringement of Article
121 was held to involve a question of public pol{€onseil d'Etat, 20 November 2003, Van Hoof,
125559); in the interests of legal certainty, trengkil d’Etat set aside the ministerial decisioor{€zil
d’Etat, 6 November 2003, Romano, 125114; Conselitat, 6 November 2003, Decaluwe et
Provoyeur, 125118; Conseil d’Etat, 23 SeptembeB2¥ile de Chiny, 123291; also a decision taken
in time but notified late (set aside), Conseil @23 September 2003, SA G.C., Valeco, 123292).

Withdrawal of reminder ineffective. In the interesif legal certainty, the Conseil d’Etat agreeddb
aside the ministerial decision notified late (Caohdi&Etat, 16 September 2003, Verbrugghe et Clercq,
122876; Conseil d’Etat, 23 September 2003, SA G/@leco, 1232923°

Further time-limit for appealing against confirmed decision

In addition, applicants have a further period of &@s from notification of the judgment to lodge an

13 Liege, 7 January 2003,L.M.B, 2002, pp. 360 et seq., comments A. Van Der Heyireits judgment of 2 August

2001, Bonafe-Swinnen, 98121, quoted by A. Van Deydén (ibid, p. 366), the Conseil d’Etat laid down,the contrary, that
certain formalities must be observed when withdravthe reminder.

4 In particular, Conseil d’Etat, 27 February 20@e¢eno, 116567T.R.O.S. 2003, pp. 256 et seq., comments S. De
Taeye, who draws attention to certain differencasvben this case-law and that of the Flemish courts

1 Additional examples.



appeal, where appropriate, against a decisionrooedi by a decree (Conseil d’Etat, 16 September,2003
Verbrugghe et Clercq, 122876; also on this poinths@il d’Etat, 23 September 2003, SA G.C., Valeco,
123292).

In the latter case the confirmed decision of theganand deputy mayors was then appealable to the
Conseil d’Etat on the initiative of a third parfyhe time-limit was calculated in the normal way.

In this case the Walloon Region was also implicdtedause it was its failure to reply that enables t
confirmed decision to become effectiVe.

Coercive penalty

Ordered by the Conseil d’Etat in a case where thes€@ll d’Etat had set aside the dismissal of aralpp
against refusal to grant permission, the Flemishe@onent did not take a decision within two years
(Conseil d’Etat, 7 December 2000, Maroy, 9148%.M, 2001, p. 8).

Tacit decision

Instead of confirming the previous decision, whicly entail a refusal from start to finish, the &afure

may decide to interpret a persistent failure tdyrephe decision to interpret the permission-gragti
authority’s silence must be taken by the legis@atim general, however, tacit permission is reskfeoe

cases in which there has been no decision throtigheproceduré®

The legislature can choose between tacit permissidrtacit refusal. The interest served is nostree in
each case. In its judgment of 3 July 1998 (Van Starhelen, 74948) the Conseil d’Etat highlighted th
policy options inherent in the choice between tegfiisal and tacit permission. In the latter céssas a
question of encouraging freedom of trade and ingust, at the very least, economic activifyTacit
permission thus nullifies the point of making thegosed action subject to planning permission. tTaci
refusal is in the interests of law and order whigiified the introduction of planning permissiam,this
case sound regional planning and the right to ptiote of a healthy environment (Article 23 of the
Constitution). But neither of these implicit sotuis is satisfactory, since each has disproporgoefécts.
Both inevitably sacrifice the other interests ttheg authority responsible for permission should téd&ke
into account.

Tacit permission: statutory authorisation or an adninistrative decision open to challenge?

Does tacit permission, an option favouring the iappt, constitute statutory permission to act with@
licence or is it merely an implied authorisatiBtiPhe question is important, for in the former ctmee is
no administrative decision that can be challengdmreas in the latter case there is. In the cowfebwn
planning, it was the first alternative that the @mi Cassation adopted in a judgment of 19 ApB1**
The Conseil d’Etat took the same line in its judghf 3 July 1998 (Van Der Stichelen, 74948) retpayd
Article 41 of the Order on Environmental Plannirgrmission of 30 July 1992.2% For this judgment, in

16 For a case of the disclosure rule applying adtdariefing meeting followed by a second meetingirduwhich the

decision itself was considered: Conseil d’Etat,(9ober 2002, Notredame, 112003; Conseil d’EtatDg&2ember 2002/ ille
de Namur v. Députation permanente du Conseil poi@inle Namuy 113606.

w Conseil d’Etat, 12 December 2002lle de Namur v. Députation permanente du CorngeVincial de Namur113606
(previous version of CWATUP, Article 52).

18 J.-F. Neuray, “Vie et mort du permis tacit&:P.T, 2002, pp. 55 et seq. (p. 58).

1 Article 41 of the Order on Environmental PlanniRgrmission of 30 July 1992. This system was abaedidn the

Order on Environmental Planning Permission of 5eJd897 in favour of confirmation of the decisioninoe challenged
(Article 82).

20 J.-F. Neuray, “Vie et mort du permis tacit&:P.T, 2002, p. 55 et seq.

2 J.T, 1992, p. 76, and commentary by M. Boes, “L'act&arnié au risque de l'infraction”, ib'urbanisme dans les actes

Brussels, Bruylant, 1998, p. 695; P. Nicodeme, (ii8a78/2001 de la Cour d’arbitrage: une atteirgprbportionnée aux droits
du demandeur de permis d’'urbanisme?’Ain.-Env, 2002/1, p. 45 (p. 50).
z This system was abandoned in the Order on Enwiemtal Planning Permission of 5 June 1997 in favoiur

confirmation of the decision being challenged (&&i82).

= See, however, Conseil d’Etat., 27 January 2008540,T.R.0.S.2002, p. 191, comments J. Verkest.



the absence of a decision open to challenge, tinselal’Etat was unable to consult the Administeati
Jurisdiction and Procedure Court (AJPC) on the atitifity of this legislation with Articles 10 antll of
the Constitution.

Implied authorisation condemned by the AJPC

However, the urgent applications judge of the BrlssRegional Court consulted the Administrative
Jurisdiction and Procedure Court on an action lig tharties who had applied to it for an interim
injunction to restrain, subject to penalties, farthbuilding work challenged under Article 137 oth
Constitutional Order on Planning and DevelopmenD@Q), which contained a provision similar to
Article 41 of the 1992 Order on Environmental PlagnPermission. The AJPC held that implied
authorisation was not an administrative decisioh duirect effect of the Order and that there was
therefore no decision to be challenged before thes€ll d’Etaf* Even in the absence of an administrative
decision, a review of the situation by the ordinapprts was possible. The right to proceed without
permission was justified by the intention of nohglksing an applicant for planning permission wiaa h
met with slackness on the part of the authorifié® Court held that this argument was relevant. él@y,
this system disproportionately interfered with fthparty rights” despite the possibility of refegithe
matter to the ordinary courts. Applicants and tipiadties were denied a specialist authority tosssgeeir
specific situation and a judicial review of thisessment, whether by the Conseil d’Etat or an argin
court. Furthermore, “instructing the ordinary coimtsuch circumstances, to substitute its assegsioe
that of the government authority would amount tangjing it jurisdiction inconsistent with the priptgs
governing the relationship between government aitik® and the courts”. “The result is a
disproportionate interference with the rights afdhparties, which discriminates against this clabs
people in comparison with those for whom a judicéaliew is provided? The Brussels legislature has
admitted defeat. Article 137 is currently underigan’®

More recently, the AJPC has dealt with a matteceomning Article 52 of the previous CWATUP, which
contained provisions identical to those of Artitgé7 OOPU. In Judgment 156/2003 it came to a similar
decision on the same grourfds.

The system of tacit authorisation has therefore lobeademned, at least where it involves a tacitsaet
in a case in which it has not been possible for ghegect to be granted permission earlier in the
proceedings.

On the other hand, when the legislature infers fileenappellate authority’s silence that the denisieing
challenged is to take effect — as laid down atethe of Article 121 of the CWATUP, for example -sit

not in contradiction with Judgment 78/2081Quite a few comments could be made. The AJPC says
nothing about third-party rights, whose existertceeivertheless asserts. Are these rights infened f
Article 23 of the Constitution, infringement of whi together with Articles 10 and 11 of the Constin,

was the issue submitted to the AJPC?

Tacit authorisation condemned by the Court of Justie

When a Community directive renders a project suibjec prior authorisation, a process of tacit
authorisation is not considered appropriate foomiig Community law (ECJ, 28 February 1991, C-
360/87,Commission v. ItalyReports I, p 791, concerning groundwater). Thisision was confirmed, for

tacit authorisations, in the judgment of 14 Jun@l2Commission v. Belgiun€-230/00, regarding a case

2 Oddly enough, it was by referring to this Judgti#72001 and concurring in its interpretation tadlemish division

of the Conseil d’Etat allowed an appeal againstliedpenvironmental planning permission (Milieuvengingsdecreet, Article
25, § 1, and Vlarem |, Article 50), Conseil d’Eta7 June 2002, Salaets, 1085F(R.0.S.2002, pp. 191 et seq., comments J.
Verkest.

% Administrative Jurisdiction and Procedure CourtJune 2001, 78/2001,.L.M.B, 2001, pp. 1203 et seq., comments
J. Sambon, “Le «permis tacite» censuré par la @eulustice des Communautés européennes et panial@rbitrage”;T.R.O.S.
2001, p. 212, comments J. Verkesin.-Env,. 2002/1, p. 45, comments P. Nicodeme, “L'arréR@81 de la Cour d'arbitrage: une
atteinte disproportionnée aux droits du demandeupamis d’urbanisme?”; J.-F. Neuray, “Vie et nuhut permis tacite”A.P.T,
2002, pp. 55 et seq.

% Doc. Cons. Rég. Brux.-Cap., A-501/1 — 2003/2@®November 2003.
2 Administrative Jurisdiction and Procedure CoR& November 2003, 156/2003.

2 Similarly, J. Sambon, op. cit, No. 5.



in which the Commission had criticised a seriesBefgian laws in the light of a large number of
environmental protection directives. The Court wtite held that the national authorities were iredu
“to examine individually every request for authatisn” >

This decision can only be approved: in the abseheeathorisation, there is no guarantee that aptoyill
actually be examined, there is no assessment girtiject’'s impact on the environment, and no specif
operating requirements are laid down. As J. Samimnts out, this criticism extends even to laws
allowing tacit authorisation subject to compliamgth regulatory emission standards.

In his opinion on case C-230/00, Advocate Generiachb expressed the even plainer view that both
tacit authorisation and tacit refusal conflictedhathe obligation under Community law to submittsuc
steps for authorisation. The Court had already daarthis effect in its judgment of 28 February 199
C-131/88,Commission v. GermanReports, I, p. 825.

Authorities’ liability for refusal or late granting of permission

On this question, see our comments on Nivelles {Cogfiérés (“‘urgent applications”), 26 May 1987,
Aménagemer{fPlanning), 1987, p. 88 et seq., and on Brusselst26 September 1998ménagement
(Planning), 1991, p. 51 et seq.; see also F. HayniBesponsabilité de l'administration en matiere
d'aménagement de territoire”,lia responsabilité des pouvoirs publi@ussels, Bruylant, 1991, p. 261 et
seq.

Fixed fine

Article 40 § 9 of the Walloon decree on environraéntlanning permission provides as follows:
“Damages equal to twenty times the amount of tmellivey fee referred to in Article 177, paragraptf1d,
and (2) shall be paid by the Region if refusal @fpission arises out of the absence of a decisitirst
instance or on appeal and if no summary reporbbas sent within the prescribed time-limit. Claifors
damages fall within the jurisdiction of the courts.

2. Judicial remedies in respect of excessive lehgtf proceedings in Belgian administrative law:
recent case-law of the European Court of Human Righ

Belgium was recently found by the European CouHwfan Rights to be in breach of Article 6 § 1haf t
Convention: in its judgment of 1 July 2004 Emtreprises Robert Delbrassine S.A. v. BelgthenCourt
found that a case relating to administrative prdiregs had not been heard within a reasonable fiime.
Court might well deliver a similar finding in théanpraet v. Belgiumase, which it declared admissible on
28 October 2004. Length of administrative procegsliwas again the issue. We shall consider these two
cases briefly below.

In the first of these cases the Court found ag&iekiium after establishing that the Conseil d’Eizad not
delivered judgment until more than five years aflee case had been referred to it. The Belgian
government underlined the complexity of the cadseergthat, amongst other things, it specifically
concerned the law on planning, development ancetivironment, and given also the number of third
parties and the interconnectedness of the casesapplicant argued that nothing in its attitude had
contributed to the unreasonable length of the maiogs, and the Court decided in its favour. TharCo
observed that although “the case presented cesfmnial difficulties, especially given the numbér o
parties that had applied to be joined to the puiogs”, the length of the proceedings resulted ipain
from the length of time taken by the legal asststafile his report and that the government hawljoled

no explanation for the greater part of the delay.

In Vanpraet v. Belgiunthe applicant likewise complained of the lengthtted proceedings that he had
initiated before the Conseil d’Etat, the latterihgweclared inadmissible on 9 June 1998 an ajpipahe

had lodged on 29 November 1991. The governmerdae objection to admissibility based on failare t
exhaust all domestic remedies within the meanind\ricle 35 of the Convention. It held that “the
applicant should have sued the Belgian state iddneestic courts in order to have it ordered, enbisis

of Article 1382 of the Civil Code, to pay damagesdny injury sustained”. Amongst other thingddte
argued “that, since a judgment of 19 December 1881 Belgian Court of Cassation has accepted the

2 J.L.M.B, 2001, p. 1200, comments J. Samb®d; T, 2001-01, p. 350, comments D. Van Heuven and 8s&o



principle whereby the State may incur civil liatyilfor injury caused by negligence by members ef th
court in the performance of their duties”. It th@ted “a number of rulings by the courts below thatl
ordered the State to pay damages for violatiotiseofight to a hearing within a reasonable time”.

The European Court of Human Rights found that thkgiBn Court of Cassation had, at the time when Mr
Vanpraet lodged his application, already acceptedptinciple whereby State liability could be ineat

for negligence by members of the court in the parémce of their duties. It pointed out, howeveat the
various rulings by the lower courts cited by theegoment as applying this principle had all ocatiiaiéter
August 1998, apart from one decision “which newagls concerned excessive length of non-judicial
proceedings”. The Court consequently held thatthat time when the application was lodged, the
possibility of raising the question of the Stat&sility for injury caused by negligence by menbef the
court who had failed to comply with the requirensenit ‘reasonable time’ within the meaning of Arid

of the Convention had not yet acquired a degrdegafl certainty such that it could or should hagerb
used for the purposes of Article 35 8§ 1 of the @Gmtion”. It concluded that the government’s objatti
that domestic remedies had not been exhausted gtaadmissible and adjourned examination of the
merits, considering that the latter raised “seriquisstions of fact and law®.

o The European Court of Human Rights had yet tivelejudgment on the merits at the time of writing.



BOSNIA AND HERZEGOVINA

2. Have such delays been acknowledged by court deciss® Which courts (national/European
Court of Human Rights)? Please provide some examgeén English or French or reference to ECHR
case-law.

Yes.

Case-law of the Constitutional Court

The Constitutional Court of Bosnia and Herzegovinigs decision of 02-02-2001, no. U 23/00, fouhdtt
the appellant's right under Article 6 8 1 ECHR #awé her civil rights determined by a court within a
reasonable time had not been respected. The Goemtfore, quashed the Municipal Court ruling tt ha
the proceedings and ordered it to decide on thésr@rthe case as a matter of urgency. The Cdsot a
pointed out that, according to the case-law oBhepean Court of Human Rights, a breach of Articg

1 ECHR, insofar as it entitles a party to a coetedmination within a reasonable time, would notynal
give the injured party a right to financial compegien from the state concerned.

3. Does an explicit requirement of reasonablenes$ the length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

In accordance with Atrticle 1. 2 of the Constitutjiaghe European Convention for the Protection of Bam
Rights and Fundamental Freedoms and its Protopply directly in Bosnia and Herzegovina and have
priority over all other domestic legislation.

5. Does a remedy in respect of excessive delays in fireceedings exist in your country? If so,
please describe it (who can lodge the complaint, fsee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

Yes, a complaint on the basis of Article 6 § 1 loé Convention before the Constitutional Court. A
complaint against the excessive length of procesdian be lodged by a party in the proceedings.

There are no special requirements (distinct from general procedural law) for submission of the
complaint.

There is a prescribed time-limit for lodging a cdanpt for excessive length of proceedings - foreéhded
proceedings it is six months after the completibtihe proceedings.

With regard to administrative proceedings, partiesy appeal to a second instance body if the first
instance body hasn'’t taken a decision within theetiimit prescribed by the Law. The second instance
body will request a written explanation from thesfiinstance body and may, if a decision was not
taken due to legitimate reasons, determine a deafliir the first instance body to take a decislon.
case the reasons for delay are not justified, doersd instance body will take the final decisidrthe
second instance body fails to take a decision erptity’s appeal within a fixed period, the partgym
raise an administrative dispute.

6. Is this remedy also available in respect of pding proceedings? How?
Yes, the same remedy is applicable for both peralingended proceedings.

7. Is there a cost (ex. fixed fee ) for the uséthis remedy?

No.

8. What criteria are used by the competent authdty in assessing the reasonableness of the



duration of the proceedings? Are they the same agt linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6 § 1 EHR?

The criteria used are those applied by the Eurofeant of Human Rights.

9. Is there a deadline for the competent authowtto rule on the matter of the length? Can it be
extended? What is the legal consequence of a possilfailure by the authority to respect the
deadline?

There is no specific deadline.

10. What are the available forms of redress :

- acknowledgement of the violation YES
- pecuniary compensation
0 material damage YES/NO
0 non-material damage YES
- measures to speed up the proceedings,
if they are still pending YES

- possible reduction of sentence in criminal cases ES/MXO
- other (specify what)

The Court would declare a breach of the Article 5& the ECHR, it could, where the proceedingsehav
not ended yet, order that the competent court cetephe proceedings by certain date or withouhéurt
delay (normally within six months), and it couldder a monetary compensation for non-pecuniary
damage.

If a delay occurred due to a misconduct of a jutigéshe could be subjected to a disciplinary proeed

16. Is an appeal possible against a decision on the mmmableness of the duration of the
proceedings? Is there a fixed time-frame for the gopetent authority to deal with this appeal? What
would be the legal consequence of non-compliancetiwihis time-limit?

There are only general time-limits for the admiaitite bodies which govern issuing decisions. &sth
time-limits are not observed in the procedureatgtl by a party, the latter could proceed with geal
procedure considering that a negative decisionisgagd.

A decision of the Constitutional Court could be l#ramed only if a new fact of decisive nature is
disclosed, provided that this fact could not haeasonably been known for the party in the course of
proceedings before the Constitutional Court. Ayparust initiate proceedings for a revision of aisiea
within six months after having learned about tret & issue.

17.  Isit possible to use this remedy more thamoe in respect of the same proceedings? Is there a
minimum period of time which needs to have elapsedetween the first decision on the
reasonableness of the length of the proceedings athe second application for such a decision?

In order to avoid the excessive frequency of sumimpaints, the Court would reject a complaint if it
concerns a case that was already dealt with.



BULGARIA

2. Have such delays been acknowledged by courtciféons? Which courts (national/European
Court of Human Rights)? Please provide some examgeén English or French or reference to ECHR
case-law.

Yes.
Case-law of the Court on Human Rights :

In Djangozov v. Bulgariacase (judgment of 8 July 2004), the Court coneili¢hat there had been a
violation of Article 6 § 1 of the Convention becau the excessive length of criminal proceedings.

In Rachevi v. Bulgarizase (judgment of 23 September 2004), the Cousidered that there had been a
violation of Article 6 § 1 of the Convention becaus the excessive length of civil proceedings.

3. Does an explicit requirement of reasonablenes$ the length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

In accordance with Article 5 § 4 of the Constitatithe European Convention for the Protection of Human
Rights and Fundamental Freedoms and its Protopply directly in Bulgaria and have priority ovel al
other domestic legislation.

5. Does a remedy in respect of excessive delayshe proceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

Partially Yes: Article 217a of the Code of Civildeedureintroduced in 1999, provides that:

“1. Each party may lodge a complaint about delaysery stage of the case, including after oral
argument, when the examination of the case, thgetglof judgment or the transmitting of an
appeal against a judgment is unduly delayed.

2. The complaint about delays shall be lodged diresith the higher court, no copies shall be
served on the other party, and no State fee skeatlu®. The lodging of a complaint about delays
shall not be limited by time.

3. The chairperson of the court with which the ptaimt has been lodged shall request the case
file and shall immediately examine the complainpiiivate. His instructions as to the acts to be
performed by the court shall be mandatory. His ostell not be subject to appeal and shall be
sentimmediately together with the case file to the tagainst which the complaint has been filed.

4. In case he determines that there has been [udeliag], the chairperson of the higher court may
make a proposal to the disciplinary panel of thgr8me Judicial Council for the taking of
disciplinary action.”

A complaint against the excessive length of procegsdcan be lodged at any stage of the pending
proceedings by a party in the proceedings.

There are no remedies for completed proceedings.

Articles 368-369 of the new Code of Criminal Pratiags provide for a defendant to ask for the transf
of his or her case to a competent court once agefil or 2 years has elapsed since the begimufitige
preliminary investigation, according to the grawviiythe charges. The court to which the case &rnmed
may order the prosecutor to bring the preliminamgstigation to an end within two months or putad
to the penal proceedings.



6. Is this remedy also available in respect of pding proceedings? How?

Yes, Article 217a of the Code of Civil Proceduréniact aimed at accelerating the civil proceesling

7. Is there a cost (ex. fixed fee ) for the uséthis remedy?

No. There is no fee for using the remedy.

9. Is there a deadline for the competent authowtto rule on the matter of the length? Can it be
g)é{:;idne;q?’? What is the legal consequence of a possilfailure by the authority to respect the

No, but the complaint shall be dealt with “immedigt.

10. What are the available forms of redress:

- acknowledgement of the violation YES/NO
- pecuniary compensation
0 material damage YES/NO
0 non-material damage YES/NO
- measures to speed up the proceedings,
if they are still pending YES

- possible reduction of sentence in criminal cases ES/MXO

The chairman of a superior court issues mandat@tyuictions as to the acts to be performed by the
relevant court. In case it is determined that thexe been [undue delay], the chairperson of thiehig
court may make a proposal to the disciplinary pafiehe Supreme Judicial Council for the taking of
disciplinary action.

16. Is an appeal possible against a decision ohetreasonableness of the duration of the
proceedings? Is there a fixed time-frame for the gopetent authority to deal with this appeal? What
would be the legal consequence of non-compliancetiwihis time-limit?

No, there is no appeal against a decision on thgolzint.

21.  Has this remedy been assessed by the Europ&ourt of Human Rights in respect of Articles
13 or 35 ECHR? If so, please provide reference tbe relevant case-law.

In Djangozov v. Bulgarixase, the Court considered that the possibiligpjeeal to the various levels of
the prosecution authorities cannot be regardech afactive remedy because such hierarchical appeal
aim to urge the authorities to utilise their disioreand do not give litigants a personal rightdonpel the
State to exercise its supervisory powers.



CROATIA

1. Does your country experience excessive delaggtdicial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Yes, in all types of proceedings, where the exwvessielays are experienced mostly in civil and
enforcement proceedings, while in criminal procagdithere are very few delays.

2. Have such delays been acknowledged by court @gens? Which courts (national/European
Court of Human Rights of Human Rights)? Please prade some examples in English or French or
reference to ECHR case-law.

Yes, by the decisions of the national courts anthbyjudgments of the European Court of Human Right
(hereinafter: the European Court).

In Croatia such delays have been acknowledged &B@@ by the decisions of the Constitutional Cofirt
the Republic of Croatia (hereinafter: the Constal Court).

From 29 December 2005, such delays have also lodeowledged by the decisions of national courts of
law (ordinary/regular and specialized courts), dinese are: District Courts (21 in total), the High
Commercial Court of the Republic of Croatia, thghtHMisdemeanour Court of the Republic of Croatia
and the Supreme Court of the Republic of Croatithasighest court of law in Croatia (hereinaftbe
Supreme Court).

2.1. Case-law of the Constitutional Court:

The Constitutional Court found in numerous case®lation of the right to a trial within reasonaltime

as guaranteed by Article 29 § 1 of the Constitutibthe Republic of Croatia (“Narodne novine”, ©fél
Gazette, no. 41/01; hereinafter: the Constitutianyl by Article 6 § 1 of the Convention for the tBotion

of Human Rights and Fundamental Freedoms and dodis (hereinafter: the European Convention)
because of the excessive length of proceedingdqsegample: decision U-111A/2033/2003 of 8 Felmypa
2005, and decisions U-I11A/2751/2004 and U-IIIA/288004 of 14 February 2005).

2.2. Case-law of the Supreme Court:

After entry into force of the new Courts Act on R8cember 2005 (“Narodne novine”, Official Gazette,
no. 150/05; hereinafter: the 2005 Courts Act) maiaourts of law also considered in numerous cases
that there had been a violation of the right taal within reasonable time as guaranteed by Ast9

§ 1 of the Constitution and Article 6 § 1 of ther&pean Convention and Article 4 of the 2005 Courts
Act, because of the excessive length of proceedisegs for example, decisions of the Supreme Court
nos. Gzp-10/06 of 25 May 2006; Gzp-124/06 of 30 Ma§6; Gzp-4/06 of 3 July 2006; Gzp-113/06 of 5
July 2006, etc.)

2.3. Case-law of the European Court

See, among other cases where the European Colatedkegiolation of Article 6 § 1 of the European
Convention with respect to Croatia, the followirgses:Horvat v. Croatia(judgment of 26 July 2004)
and Deli¢ v. Croatia (judgment of 27 June 2002) in respect of civilgeredingsCamasso v. Croatia
(judgment of 13 January 2005) in respect of critimaceedings, an@vijeti¢ v. Croatia(judgment of 26
February 2004) in respect of enforcement procesding

3. Does an explicit requirement of reasonablenes$ the length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the

t This case was closed by Resolution ResDH(2005)#0marising the measures adopted by the authotitiesmply

with the judgment.



Constitution or legislation?
Yes, it exists in Article 29 § 1 of the Constitutiand Article 4 § 1 of the 2005 Courts Act.

Avrticle 29 § 1 of the Constitutioprovides that:

“(1) In the determination of his rights and obligats, or of the suspicion or the charge of a penal
offence against him, everyone shall have the tigla fair trial within a reasonable time by an
independent and impartial court established by’law.

Article 4 8§ 1 of the 2005 Courts Aptovides that:

“(1) In the determination of his rights and obligas, or of the suspicion or the charge of a
penal offence against him, everyone shall haveighéto a fair trial within a reasonable time by
an independent and impartial court establishedaoy.'|

Finally, in accordance with Article 140 of the Ctitugion, the European Convention is directly apglin
Croatia and has a priority over all other domdstigslation.

4, Are any statistical data available about the pyportions of this problem in your country?
If so, please provide them in English or French?

At the end of 2005, the Supreme Court created gramame for resolving old cases, being criminal sase
older than three (3) years and all civil casesrdlan five (5) years.

On 31 December 2005, when the programme implemanmtatarted, there was a total of 78.582
unresolved old cases at county and municipal cddfsl56 criminal and 63.436 civil cases). On 30
September 2006, the number of old unresolved easeanted to 58.481 (7.653 criminal and 50.828 civil
cases), which means that the initial number wascestiby 20.111 cases, i.e. by 26%.

5. Does a remedy in respect of excessive delayshia proceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

Yes, there are legal remedies provided by the T3@%stitutional Act of the Constitutional Court diet
Republic of Croatia ("Narodne novine", Official &dte, nos. 99/99, 42/02, 49/02 - consolidated txd)
by the 2005 Courts Act.

Note Since the revisions of the 1999 Constitutionat 8cthe Constitutional Court of the Republic of
Croatia, adopted in 2002, essentially changeduttiedjction of the Constitutional Court in respézthe
protection of the right to a trial within reasorakime, this Act shall be referred to in the textthe 2002
Constitutional Act.

5.1. Article 63 of the 2002 Constitutional Astovides that:

“(1) The Constitutional Court shall examine a cangtonal complaint even before all legal
remedies have been exhausted in cases when a @pgeurt has not decided within a
reasonable time a claim concerning the applicanigghts and obligations or a criminal
charge against him ...

(2) If the constitutional complaint ... under paragh 1 of this Section is accepted, the
Constitutional Court shall determine a time-limiitkin which a competent court shall decide
the case on the merits...

(3) In a decision under paragraph 2 of this Articlilne Constitutional Court shall fix
appropriate compensation for the applicant in restpef the violation found concerning his
constitutional rights ... The compensation shalllbéd from the State budget within a term of
three months from the date when the party lodgegtjgest for its payment.”

A constitutional complaint can be lodged by a parthe proceedings.



There is no prescribed time-limitthe constitutional complaint may be lodged at ametduring the
proceedings.

The remedy procedure is a separate one beforeotsithtional Court.

5.2. The 2005 Courts Acprescribed a new legal remedy for the protectigairst the excessive
length of judicial proceedings. It is a requesttfe@ protection of the right to a trial within aasmnable
time.

This request is decided on by the higher instarmetof law in respect of a lower instance court
before which proceedings are pending. These are:

- District Courts - in respect of the length of predimgs before the Municipal Courts,

- the High Misdemeanour Court of the Republic of @eoain respect of the length of proceedings
before the Misdemeanour Courts,

- the High Commercial Court of the Republic of Craatiin respect of the length of proceedings
before the Commercial Courts, and

- the Supreme Court - in respect of the length ofcgedings before District Courts, the High
Misdemeanour Court of the Republic of Croatia, itigh Commercial Court of the Republic of
Croatia and the Administrative Court of the Republi Croatia.

The Constitutional Court decides on the lengthroteedings before the Supreme Court (the highest co
of law in Croatia) in both the first and last inste.

Relevant articles of the 2005 Courts Aobvide that:

Article 27

“(1) A party in a judicial proceedings that deerhsit the competent court did not adjudicate within a
reasonable time on his/her rights, obligations,mtien or indictment, may directly file a requestat
higher court with aim of protecting his/her riglt & trial within a reasonable time.

(2) If the request pertains to a pending proceeslibgfore the High Commercial Court of the
Republic of Croatia, the High Tort Court of the Bblic of Croatia or the Administrative Court of the
Republic of Croatia, the Supreme Court of the RispobCroatia will adjudicate on the matter.

(3) The adjudication procedure pertaining to thquest stated in Paragraph 1 of the Article hersof i
of urgent nature.”

Article 28

“(1) If the court referred to in Article 27 of theaw hereof finds the request of the applicant well-
founded, it will establish a deadline within whitte court before which the proceedings is pending
has to decide on the right or the obligations, e suspicion or the indictment of the applicanalso
has to determine the appropriate compensation ticiwime applicant is entitled since his/her right t

a trial within a reasonable time has been infringed

(2) The compensation will be remunerated from thteBudget within 3 months of the day the party
filed its request for compensation.

(3) An appeal against the decision of a requesttlier protection of the right to a trial within a
reasonable time may be filed to the Supreme CdutieoRepublic of Croatia within 15 days. The
adjudication of the Supreme Court of the RepubficCmatia cannot be contested, however, a
constitutional lawsuit can be filed.”

A request may be submitted by a party in a judigiateeding that deems that the competent colatof
did not adjudicate within a reasonable time ornheisfights and obligations or suspicion or indiatmé
request may be filed as long as proceedings aminggn.e. until the decision on its completiorsesved
on the party. The procedure is a special one asafturgent nature.

5.3. The relations between the Constitutional Coudt rational courts of law concerning the protection
of the right to a trail within reasonable time a® December 2005.




After 29 December 2005 the Constitutional Courdiretd its jurisdiction stipulated in Article 63 tife
2002 Constitutional Act in a manner that it decideghe first and last instance, on the reasoniailgth

of proceedings before the Supreme Court, wheredhstitutional complaint may be lodged as long as
proceeding is pending, i.e. until the Supreme Caextsion is served on the party.

In all other cases the Constitutional Court ha®imecthe court of last instance concerning the ptiote

of the right to a trial within reasonable time,tBe constitutional complaint may be lodged withthdays
from the day when the second instance decisiomefSupreme Court is served on the party. (In this
decision the Supreme Court adjudicated on the ppdae party against the first instance judgnefra
lower court delivered in accordance with Articl&sahd 28 of the 2005 Courts Act.)

In this sense the constitutional complaint forphatection of the right to a trial within reasorabime still
remains the last national legal remedy to be exbdusefore submitting the application to the Euaope
Court.

Finally, regarding pending cases before the Cattistital Court on 29 December 2005, the 2005 Courts
Act stipulated the following:

Article 158.

“(2) The provisions of this Law for protection diet right to a trial within a reasonable time can

not be applied on the cases, in which till the dfyentry into force of this Law constitutional

complaint is filed, based on the Article 63 of @enstitutional Act on the Constitutional Court of
the Republic of Croatia (“National Gazette”, no./99, 29/02 and 49/02 — consolidated wording).
Upon the submitted constitutional complaints sHaltide the Constitutional Court of the Republic
of Croatia according to the provisions of the Cdotibnal Act.”

6. Is this remedy also available in respect of peing proceedings? How?
6.1. These legal remedies are availainé for pending proceedings

In their decisions, the courts of law and the Ganginal Court will determine a time-limit withiwhich
the competent court of law is due to complete tioegedings and deliver a final decision on the taefi
the case.

6.2. Concerningalready completed proceedingsere is one thing to point out: although no case h
been recorded so far in the national courts pmgiticprinciple there is a legal possibility foreey party to
file a civil suit before the competent court of l&w the compensation of damage he/she sufferealisec
of the unreasonably (excessive) length of relealiaidy completed judicial proceedings. This rigleins
from international treaties ratified by the Repaldf Croatia (the European Convention in the fifatce)
and from the Croatian Constitution that guaranteesveryone the right to have a judicial decisiorai
reasonable time.

7. Is there a cost (ex. fixed fee) for the use tbiis remedy?

There are no judicial fees either for the submissiothe constitutional complaint or for the redues the
protection of the right to a trial within a reasbleatime.

Judicial fees would be paid only in civil proceaglirelated to the compensation for damage filed by
party who suffered because of the unreasonably diomation of already completed judicial proceedings
(seesupra under the question no. 6.2.).

8. What criteria are used by the competent authoty in assessing the reasonableness of the
duration of the proceedings? Are they the same a®yr linked to, the criteria applied by the
European Court of Human Rights of Human Rights in espect of Article 6 8 1 ECHR?

The same criteria as applied by the European Court.

9. Is there a deadline for the competent authorityo rule on the matter of the length? Can it be



extended? What is the legal consequences of a pbksifailure by the authority to respect the
deadline?

No, there is no deadline, but all these procedare®f urgent nature. They have a priority relateother
cases.

10. What are the available forms of redress:

- acknowledgement of the violation YES
- pecuniary compensation

0 material damage NO

0 non-material damage YES
- measures to speed up the proceedings, if thestiiqgending  YES
- possible reduction of sentence in criminal cases NO

- other (specify what) -

The competent courts of law, i.e. the ConstitutioBaurt, are to decide on whether the pending
proceedings complained against lasted excessioaly, if so, they will determine the time-limit with
which the court before which the proceeding is pendhall decide the case on the merits, and alsll

fix appropriate compensation for the applicantaspect of the violation found concerning his/hghtrio

a trial within a reasonable time.

11. Are these forms of redress cumulative or alteative?

Acknowledgement of the violation, determinationnoih-material damage and measures to speed up the
pending proceedings (i.e., setting the time-lingt fhe competent court to decide on the case) are
cumulative ones.

Only when the court proceeding is compldteforethe competent court of law delivers a decisiorthen
request for the protection of the right to a tviéthin a reasonable time in accordance with theclkes 27
and 28 of the 2005 Courts Act, beforethe Constitutional Court renders a decision omrsstitutional
complaint, the competent court of law, or the Citutitnal Court, shall not prescribe the measurgpeed
up the proceedings, because the proceedings apemding any more. In such cases courts only ésttiabl
the violation of the right to a trial within a resble time and determine an appropriate compensiti
the applicant.

12. If pecuniary compensation is available, accomlg to what criteria? Are these criteria the
same as, or linked to, those applied by the EuropeaCourt of Human Rights of Human Rights? Is
there a maximum amount of compensation to be awardé

The compensation is determined in the light ofggheicular circumstances of the case and on ths béas
the social and economic situation in Croatia, hgwiggard to the criteria lay down in the Constinéil
Court's case-law.

When deciding on a compensation for the violatibthe applicant’s right to obtain a final decision
disputes within a reasonable time, the Constitati@@ourt, just like competent courts of law, asuke r
considers the period from the date when the Euro@evention entered into force in the Republic of
Croatia (5 November 1997), but they may also exoeplly take into account an unreasonably long
period of total judicial inactivity even prior toMovember 1997, depending on the specific circuncsts

of each individual case.

There is no maximum amount of compensation to terdsd.

In the period from 2002 to 24 November 2006 thedBitutional Court ordered the Ministry of Finande o
the Republic of Croatia to pay appropriate compémsdor the violation of the right to a trial with
reasonable time amounting to total of 14.846.90%0ths (approx. 2.033.823,00 EUR). The appropriate
compensation was awarded to 1.887 applicants. Wémrage amount of the appropriate compensation per
applicant was 7.867,99 kunas (approx. 1.078,00 EUR)

The highest amount paid so far to one applicamiprding to the decision of the Constitutional Court



amounted to 18.400,00 kunas (approx. 2.521,00 EUR).

On the other hand, the highest amount adjudicatede applicant by the court of law in accordanith w
Article 28 of the 2005 Courts Act, amounted to 29,00 kunas (approx. 3.700,00 EUR) in civil
proceedings (decision of the Zadar County Court, Gpp-5/2006), and to 45.000,00 kunas (approx.
6.165,00 EUR) in the enforcement proceedings (iecisf the Zadar County Court, no. Gzp-36/2006).
The Public Prosecution of the Republic of Croagipesled against both decisions to the Supreme Gburt
the Republic of Croatia, which has not yet decidedhe appeals.

13. If measures can be taken to speed up the preckngs in question, is there a link between
these measures and the general case-management ftg televant courts? Is the taking of these
measures co-ordinated at a central or higher level®n the basis of what criteria and what factual
information concerning the court in question (workload, number of judges, nature of cases pending,
specific problems etc.) does the competent authoyibrder such measures?

At the end of 2005, the Supreme Court created granume for resolving old cases, being criminal sase
older than three (3) years and all civil casesrotban five (5) years, and imposed the obligation o
presidents of all county courts and the presidétiteoHigh Commercial Court of the Republic of Giaa
to make and submit a timescale and to report opdbe of resolving those cases, which are to béette
as priorities.

Furthermore, the president of the Supreme Coudgdordance with the Article 10 88 2 and 5 of t8@32
Courts Act, redistributes the cases from the oweldned courts to those with lighter caseload.

Avrticle 10 88 2 and 5 of the 2005 Courts pobvides that:

“(2) The President of the Supreme Court of the Répof Croatia can decide if there is a different
appropriately competent court, where the local aagdpropriately competent court cannot
adjudicate on the case and reach a decision witsgisonable time, due to the pending caseload.

(5) Paragraph 2 of the Article hereof stipulatesttithe parties and their proxy are entitled to
reimbursement of public transport expenses. Tleerays are entitled to reimbursement of travel
expenses set out in the Tariff on Rewards and Resmiment of Expenses of Prosecutors. The
expenses of Paragraph 2 of the Article hereof béllireimbursed by State funds, if the expenses
exceed those a party would incur if the proceedingse to be held before a locally competent
court.”

14.  What authority is responsible for supervisingthe implementation of the decision on the
reasonableness of the duration of the proceedings?

According to Article 31 88 4 and 5 of the 2002 Gitasonal Act, the Constitutional Court in its dsion
accepting the constitutional complaint requestsiftioe president of the court before which the pedoey
is pending a written notice of the dates of pasaimg) sending the decision. The president of thevaek
competent court is obliged to deliver this inforioatto the Constitutional Court within a term ofjlet (8)
days from the delivery of the decision, and norlét@n eight (8) days from the expiry of the dezalli
determined in the Constitutional Court's decision.

On the other hand, regarding the obligation to pppropriate compensation to the applicant, the
Ministry of Finance of the Republic of Croatia infies the Constitutional Court on the allocated
appropriate compensation adjudicated to the apylita the violation of her/his right to have adin
court decision in a reasonable time immediatelgrafie compensation is paid to the applicant.

15. What measures can be taken in case of non-emfement of such decision? Please indicate
these measures in respect of each form of redresstgprovide examples.

Until now the Ministry of Finance of the Republi¢ Groatia always enforced the decisions of the
Constitutional Court and of the competent courtslaf. The Ministry has paid all adjudicated

compensations to the applicants within the stajuterm of three months from the submission of the
application for the payment.



On the other hand, there were several cases wiemimpetent court failed to deliver its judgmeithin

the deadline determined by the Constitutional Cdarsuch cases the competent court before whigh th
proceeding is still pending timely informed the Gtitational Court that it was not possible foratdeliver

the decision within the determined deadline, anglagxed in detail the reasons for such omissiore Th

Constitutional Court forwarded this information the competent courts to the Supreme Court of the
Republic of Croatia and to the Government of thpuRéc of Croatia via its Ministry of Justice.

Article 31 of the 2002 Constitutional Aptovides that:

“(1) The decisions and the rulings of the Consitita&l Court are obligatory and every individual
or legal person shall obey them.

(2) All bodies of the central government and trealand regional self-government shall, within
their constitutional and legal jurisdiction, exeeutthe decisions and the rulings of the
Constitutional Court.

(3) The Government of the Republic of Croatia essurthrough the bodies of central
administration, the execution of the decisions iiedrulings of the Constitutional Court.

(4) The Constitutional Court might determine whhsbdy is authorized for the execution of its
decision, respective its ruling.

(5) The Constitutional Court may determine the nearim which its decision, respective its ruling
shall be executed.”

16. Is an appeal possible against a decision onethreasonableness of the duration of the
proceedings? Is there a fixed time-frame for the copetent authority to deal with this appeal? What
would be the legal consequence of non-compliancetiwihis time-limit?

16.1. Before the 2005 Courts Act entered into force [2@ember 2005), the applicant could have, after
the decision of the Constitutional Court, appliedie European Court. Until that day the Constinai
Court was the court of the first and last instafmedeciding on the excessive length of all judicia
proceedings in the Republic of Croatia.

After the 2005 Courts Act entered into force (2 &maber 2005), against the decisions of the competen
courts of law of the higher instance on the exees&ngth of judicial proceedings before the lower
instance courts the applicants may appeal to tpeege Court.

Against the final decision of the Supreme Court iehg this court decided in the second instancéen t
appeal against the decision of the first instarmetcthe applicant may lodge a constitutional clamg

on the grounds of Article 62 of the 2002 Constitn#il Act, within 30 days from the day when the
Supreme Court’s decision was received.

Article 62 of the 2002 Constitutional Aptovides that:

“(1) Everyone may lodge a constitutional complaiith the Constitutional Court if he/she deems
that the individual act of a state body, a bodyloofl and regional self-government, or a legal
person with public authority, which decided abous/trer rights and obligations, or about

suspicion or accusation for a criminal act, haslaied his/her human rights or fundamental
freedoms guaranteed by the Constitution, or hisfight to local and regional self-government
guaranteed by the Constitution (hereinafter: caosbnal right).

(2) If some other legal remedy is provided agawislation of the constitutional rights, the
constitutional complaint may be lodged only aftés temedy has been exhausted.”

The appeal is not permitted only when the Suprem@t@ proceedings last excessively long. Applisant
may, in such cases, directly lodge a constitutiaoahplaint with the Constitutional Court on the gnds
of Article 63 of the 2002 Constitutional Act (s&gpra under the question 5.1.).

Accordingly, after 29 December 2005, the Constitdl Court decides as the court of the first astl la



instance only in cases related to the excessively tluration of proceedings before the Supremet@our
compliance with Article 63 of the 2002 Constitutabct. In all other cases it decides only as tharcof
the last instance in accordance with Article 6thef2002 Constitutional Act.

16.2. According to the 2005 Courts Act the proceediags of urgent nature, but the deadline for the
competent court of law to deliver its decision @ stipulated.

17.  Is it possible to use this remedy more than oa in respect of the same proceedings? Is there a
minimum period of time which needs to have elapsedetween the first decision on the
reasonableness of the length of the proceedings atie second application for such a decision?

17.1. Yes, it is possible to use these remedies mame timce in respect of the same proceedings. A
request for the protection of the right to a tviéthin a reasonable time in accordance with Ari@& and

28 of the 2005 Courts Act, i.e., a constitutioraihplaint lodged with the Constitutional Complaistthe
court of the first and last instance due to theessive length of the Supreme Court proceedings in
accordance with Article 63 of the 2002 ConstitutilbAct, may be used more than once provided tleat th
proceeding is still pending, and at the latestl tinéi decision on the completion of proceedingseizved

on the applicant.

17.2. No, there is no minimum period of time for re-sutting the request for the protection of the right
to a trial within a reasonable time in accordanith the Articles 27 and 28 of the 2005 Courts Aet,for
lodging the constitutional complaint with the Cdtugtonal Court as the court of first and last argte due

to the excessive length of the proceedings bef@eStipreme Court in accordance with the Article63
the 2002 Constitutional Act. A legal remedy maybed again immediately, and the competent coulit sha
meritoriously decide according the circumstancesash individual case.

17.3. Exceptionally, only when a constitutional comptas lodged against the decision of the Supreme
Court as an court of appeal, whereby the Suprenet @ecided on the appeal against the first ingtanc
judgment of the lower instance court delivereddnaadance with Articles 27 and 28 of the 2005 Court
Act, than a constitutional complaint can be lodgely once. In such a case, the constitutional campis
lodged on the grounds of Article 62 of the 2002 €litmtional At (seesuprg under the question no. 16.1.)
within 30 days from the day when the disputed detisvas served on the applicant. The Constitutional
Court than — as the Court of last instance — revialleged violations of the applicant's constitoéb
rights done in the final decision of the SupremerCo

18. Is there any statistical data available on these of this remedy? If so, please provide it in
English/French.

Constitutional Complaints before the ConstituticBalirt
against the excessive length of Judicial Proceeding
1 January 2000 - 24 November 2005

Number of filed Number of Number of
Year constitutional solved accepted
complaints constitutional constitutional
complaints complaints
(established
violations)
2000 64 49 1
2001 43 30 Qg
2002 442 144 g
2003 542 285 42
2004 925 543 276
2005 1433 724 498
24 November 65* 888** 666**
2006
TOTAL 3.514 2.663 1.484
TOTAL % 100% 75,78% 55,73%




* 65 constitutional complaints filed in 2006 inckida) those sent to the Constitutional Court by a
registered mail until 29 December 2088dsuprag Article 158 of the 2005 Courts Act under the djoes

no. 5.3.), b) those filed against the unreasonkly proceedings of the Supreme Court on which the
Constitutional Court still decides in the first afebt instance see supra Article 63 of the 2002
Constitutional Act under the question no 5.1.), ahdhose filed against the decisions of the Suprem
Court which ruled against the appeals of the laonsiance courts decisions delivered in accordaritte w
Articles 27 and 28 of the 2005 Courts Aseésuprg Article 62 of the 2002 Constitutional Act undket
question no. 16.1.)

** The matter concerns constitutional complaintsdiwith the Constitutional Court before 29 Decembe
2005, and the Constitutional Court is entitleddlve them in accordance with the legislation ircéoprior

to 29 December 2005, i.e. until entering into foof¢he 2005 Courts Act (seipra Article 158 of the
2005 Courts Act under the question no. 5.3.)

On the other hand, in compliance with the new legaledy prescribed in Articles 27 and 28 of the200
Court Act, from 1 January 2006 to 30 September 2886 upreme Court filed the following number of
requests, i.e. appeals in accordance with ArtTeand 28 of the 2005 Courts Act:

- the total number of the requests for the proteaticthe right to a trial within a reasonable tinefdye
county courts (21 in total), on which the Suprenoei€decides as the court of first instar#t

- the total number of the requests for the proteaticthe right to a trial within a reasonable tinefdye
the High Commercial Court of the Republic of Craatin which the Supreme Court decides as the
court of first instance39

- the total number of the requests for the proteatiche right to a trial within a reasonable timefdre
the Administrative Court of the Republic of Croatia which the Supreme Court decides as the court
of first instance121

- the total number of appeals against the first mstadecisions of the lower instance courts (county
courts), which decided on the requests for theeptimin of the right to a trial within a reasonable
before municipal courts, on which the Supreme Cdecides as an court of appeat:

19.  What is the general assessment of this remedy?
These remedies are available and effective, ardfreharge for the applicants.

20.  Has this remedy had an impact on the number afases possibly pending before the European
Court of Human Rights of Human Rights? Please prode any available statistics in this connection.

Following Slavicek v. Croatiacase (decision of 4 July 2002), in which the Caumsidered that the
constitutional complaint on the basis of Article @&3the Constitutional Act on the Constitutionalufio
was an effective legal remedy that must be exhdudmst®ore applying to the Court, an important nundfer
applications lodged before the Court were decidebet inadmissible (by July 2004, 12 cases were thus
declared non admissible by the Court).

Further toNogolica v. Croatiacase (judgment of 17 November 2005), the Courtcbasidered that this
legal remedy has to be exhausted even in thoss tzetewere filed in Strasbourg before the adoption
the amendments in 2002.

21.  Has this remedy been assessed by the Europ&ourt of Human Rights of Human Rights in
respect of Articles 13 or 35 ECHR? If so, please pvide reference to the relevant case-law.

In 2002, further tdHorvat v. Croatiacase (judgment of 26 July 2001) in which the Couled that a new
remedy for the protection of the right to a heanwithin reasonable time was not an effective legal
remedy, another set of amendments was adoptedugeg Note under the question no. 5).

In Slavicek v. Croatiaase (decision of 4 July 2002), the new remedyapasidered to be effective for
the purposes of Article 13.

Where proceedings have ended, though, this remedycansidered as not effective for the purposes of



Article 13 Soc v. Croatigjudgment of 9 May 2003).

In its judgment,Debelic v. Croatia(judgment of 26.05.2005), the Court reaffirmed #lteequacy of the
remedy in general, but found that, in this paricutase, the Constitutional Court as the authority
competent to decide on it, managed to render fiieicive.



CYPRUS

1. Does your country experience excessive delaysjimlicial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

In a few cases delay is encountered, mainly irl pndgceedings. We have a very good record in camin
proceedings.

2. Have such delays been acknowledged by court dg@ons? Which courts (national/European
Court of Human Rights)? Please provide some examgén English or French or reference to ECHR
case-law.

Delays have been acknowledged both by nationatsdecisions as well as by European Court of Human
Rights decisions.

Case-Laws of National Courts

See for examplégfstathiou v. Polic€1990) 2 C.L.R 294

Case Law of the European Court of Human Rights

In the following four cases, the European Courtated violation of Article 6 81 of the Conventiorithv
respect to Cyprus?apadopoulos v. Cyprugudgment of 21 March 200Q)puka v. Cyprus,jydgment of
21 August 2000)Gregoriou v. Cyprus(judgment of 25 March 2003) arfserghides a.o. v. Cyprus
(judgment of 5 November 2002) case.

3. Does an explicit requirement of reasonableness§ the length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

The Constitution of Cyprus explicitly provides the reasonableness of judicial proceedings. Acogriti
Article 30: “...every person is entitled to a fairxd public hearing within a reasonable time...”. Titcle
is equivalent to Article 6.1 of the European Coriiegnon Human Rights.

Furthermore Practice Directions of 1986, issuedheySupreme Court provide that no judgment shall be
reserved for a period exceeding 6 months. Circiiteke Supreme Court indicate that the above gerio
creates the proceedings before the Supreme Catirthd principle is that judgments should be hahdle
down promptly.

4. Is any statistical data available about the exte of this problem in your country? If so, please
provide it in English or French.

No.

5. Does a remedy in respect of excessive delaysha proceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

In Criminal cases, the accused may raise the thsitidis constitutional right for a trial withinreasonable
time has been violated and that he should be &eduithe Court will examine the argument baseden t
criteria established by the European Court of HuRigihts. And we had cases with this result.

If a judgment has been reserved for more than @lmedhen an interested party can apply to the Supre
Court seeking a remedy. The Supreme Court in exagguch an application can:

- order the retrial of the case by a different court



- make an order for the issue of Judgment withima timit
- issue any other necessary order.

In all cases judgments have been delivered eitferd the application was placed in the SupremetCou
or immediately after.

6. Is this remedy also available in respect of peity proceedings? How?

Yes. By referring the matter to the Supreme Caunich issues the necessary directions to the Sugrem
Court.

7. Is there a cost (ex. fixed fee) for the use dfis remedy?

There is no fixed fee for the use of this remedy.

8. What criteria are used by the competent authorit in assessing the reasonableness of the
duration of the proceedings? Are they the same ag linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6 § 1 EHR?

The criteria in assessing the reasonableness alutaion of the proceedings are the same as thg on

applied by the European Court of Human Rights. &la@e namely the complexity of the case, the canduc
of the authorities and the conduct of the partibatwas at stake for the applicant

9. Is there a deadline for the competent authorityo rule on the matter of the length? Can it be
extended? What is the legal consequence of a possifailure by the authority to respect the
deadline?

There is no deadline for ruling on the matter dagehowever a decision on the matter is given very
shortly.

10.  What are the available forms of redress:

- acknowledgement of the violation YES
- pecuniary compensation

- material damage NO

- non-material damage NO
- measures to speed up the proceedings

if they are still pending YES

possible reduction of sentence in criminal cases ESY
11. Are these forms of redress cumulative or alte@ative?
These forms of redress are cumulative.

12 If pecuniary compensation is available, accordion to what criteria? Are these criteria the
same as, or linked to, those applied by the EuropaaCourt of Human Rights? Is there a maximum
amount of compensation to be awarded?

The legal system of Cyprus does not provide foupieey compensation for delay.

13 If measures can be taken to speed up the procémgh in question, is there a link between
these measures and the general case-management leé televant courts? Is the taking of these
measures co-ordinated at a central or higher level®n the basis of what criteria and what factual
information concerning the court in question (workload, number of judges, nature of cases pending,
specific problems etc.) does the competent authoyibrder such measures?

The Supreme Court, through the Chief registraregponsible for taking measures to speed up the
proceedings. These measures may involve the getesal management of the relevant courts. If the
workload of a judge includes complex cases or csgswill need a lot of time to be tried, he may n

be assigned cases or redistribution of the casgowur with the approval of the Supreme Court.



14 What authority is responsible for supervising tle implementation of the decision on the
reasonableness of the duration of the proceedings?

The Supreme Court is responsible for supervisiadrtiplementation of the decision.

15 What measures can be taken in the case of norf@mement of such a decision? Please
indicate these measures in respect of each formrafdress and provide examples.

The decision or directive of the Supreme Courahigays enforced.

16. Is an appeal possible against a decision on tlmeasonableness of the duration of the
proceedings? Is there a fixed time-frame for the copetent authority to deal with this appeal? What
would be the legal consequence of non-compliancetiwvthis time-limit?

No appeal lies against a decision of the SupremertGan the reasonableness of the duration of
proceedings.

17.  Isit possible to use this remedy more than oadn respect of the same proceedings? Is there a
minimum period of time which needs to have elapsedetween the first decision on the
reasonableness of the length of the proceedings athd second application for such a decision?

This remedy can be used more than once in the passeedings.

18. Is there any statistical data available on these of this remedy? If so, please provide it in
English/French

No.






CZECH REPUBLIC

2. Have such delays been acknowledged by courtciféons? Which courts (national/European
Court of Human Rights)? Please provide some examgén English or French or reference to ECHR
case-law.

Yes. Case-law of the Constitutional Court

In its decision no. Ill. US 70/97 of 10 July 199fe Constitutional Court found that the Prague High
Court rchni soudl had infringed the appellant's right to have hasec heard without unjustified
delays. It held that such an infringement would jostify setting aside a decision which had become
final unless the delays had led to the infringemanother Constitutional rights. Procedural delays
alone, therefore, did not constitute grounds fetirsgethe decision aside.

By its decision no. PIl. US 6/98 of 17 February 1888 Constitutional Court decided that the righato
hearing without unjustified delays correspondethio courts' obligation to comply with the principle
of fair trial, without it being possible to drawdastinction between the various elements of judiicia
power.

The decision no. Il. US 342/99 of 4 April 2000 dfet Constitutional Court held that delays in
proceedings concerning the award of damages caitthge the constitutional right to judicial
protection. It therefore ordered the court concérimeexpedite the proceedings.

In its decision no. IV. US 379/01 of 12 Novembe02ahe Constitutional Court held that delays in
proceedings already concluded by a decision whichecome final did not in themselves amount to
a breach of Article 38-2 of the Charter of FundatabmRights and Freedoms. Setting aside the
impugned decision, in a situation where the Camstimal Court did not have any other means of
protecting Constitutional rights, would be justifieonly if procedural delays had entailed an
infringement of the principle of fair trial or otheubstantive rights guaranteed by the Constitution

Decision no. I. US 663/01 of 19 November 2002 ef @onstitutional Court ordered the lower court to
cease to infringe an appellant's right under Aeti8B8-2 of the Charter and Article 6 § 1 of the
Convention and to hear his claim without delay.

Case-law of the European Court of Human Rights:

Amongst others, iHartman v. the Czech Republjudgment of 10 July 2003postal v. the Czech
Republic(judgment of 25 may 2004), ahtbufova v. the Czech Repubtiase, the Court considered that
there had been a violation of Article 6 81 of t@envention because of the excessive length of
proceedings.

3. Does an explicit requirement of reasonablenes$ the length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

Under Article 38-2 of the Charter of Fundamental Rights and Fasegdeveryone is entitlednter
alia, to a hearing within a reasonable time (“withonhecessary delay”).

5. Does a remedy in respect of excessive delayshe proceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

Section 5 § 1 of the Law no. 335/1991 on courtsjaddesprovides that: “judges are required to rule
impartially and fairly and without delay”. By virtuof Section 6 8 1 it is possible to lodge compkain
with the organs of the judicial system (such assigents of courts, or the Ministry of Justice)
concerning the way courts have conducted judici@c@edings, whether these concern delays,




inappropriate behaviour on the part of personsstec with judicial functions or interference wittet
proper conduct of court proceedings. An appellamrititled to obtain information on the measures th
supervisory authority has taken in response tapjgeal, but the latter does not give him a personal
right to require the State to exercise its superyipowers.

Law no. 192/2003 introduced a new Atrticle 174ah® ltaw no. 6/2002 on tribunals and judges (in force
since 01.07.2004) according to which a party whtsiters that proceedings have lasted too long islay a
for a deadline for taking a procedural action. Tdesdline is set within 20 working days by the sigpe
court if it finds the request motivated. The cduartguestion is bound by this deadline and theneois
possibility to appeal a decision setting/refusingrsdeadline.

Law no. 82/1998 on State liability for damage cauge the exercise of public authority by an
irregularity in a decision or the conduct of pratiegs (in force since 15 May 1998) in its Section 13
provides that the State is liable for damage calsedn irregularity in the conduct of proceedings,
including non-compliance with the obligation to fmem an act or give a decision within the statutory
time-limit. A person who has suffered loss on actoef such an irregularity is entitled to damages
which section 31(2) requires to include reimbursentd the costs incurred by the claimant in respect
of the proceedings in which the irregularity ocedkrin so far as those costs are linked to the
irregularity.

The draft law modifying the Law no. 82/1998 has rbsebmitted to the Parliament. The draft law
provides for an adequate compensation (including dme for non-pecuniary damage) for the
applicants suffering from undue delays during threcpedings. The draft law will be applied
retroactively: if the applicant has his length obgeedings case pending before the European Cwurt,
has the possibility of asking for compensation mitbne year from the entry into force of the draft
law.

Law no. 182/1993 on the Constitutional Court

Section 82(3) provides that when the Constitutio@alrt upholds a constitutional appeal it must
either set aside the impugned decision by a puwhlithority or, where the infringement of a right
guaranteed by the Constitution is the result ofierference other than a decision, forbid the
authority concerned to continue to infringe thehtignd order it to re-establish the status qubatf ts
possible.

The Constitutional Court's case-law shows that,onder to be able to declare admissible a
constitutional appeal concerning the length of peatings, it requires the appellant to have appdaled
the organs of the judicial system. Where it findsrdringement of the right guaranteed by Artickg 3

2 of the Charter of Fundamental Rights and Freedbmay order the court to put an end to the delay
and expedite the proceedings (as it did in cases h&JS 313/97 and | US 112/97), but is not
empowered to award compensation to the appellant.

6. Is this remedy also available in respect of pding proceedings? How?

Yes. Seesupra under question no. 5.

15.  What measures can be taken in the case of renforcement of such a decision? Please
indicate these measures in respect of each formmidress and provide examples.

None.

19. What are the available forms of redress:

- acknowledgement of the violation YES
- pecuniary compensation
0 material damage YES
o non-material damage NO
- measures to speed up the proceedings,
if they are still pending YES

- possible reduction of sentence in criminal cases NO



- other (specify what)

21.  Has this remedy been assessed by the Europ&ourt of Human Rights in respect of Articles
13 or 35 ECHR? If so, please provide reference tbe relevant case-law.

Yes. InHartman v. the Czech Republigudgment of 10 July 2003), the Court held thahen of the
various remedies referred to by the Governmentdcbelaccepted as effective. Law no. 335/1991 on the
courts and judges was inadequate, since it didgivet the individual the right to oblige the State t
exercise its supervisory power. An appeal to thesBmitional Court was similarly ineffective, sinteere

was no sanction in law if its ruling was not follee This deficiency was not made good by the pitisgib

of suing the State for damages under Law no. 83/188ce the Government had not been able to prove
that compensation for non-pecuniary damage woulal/a#able.






DENMARK

1. Does your country experience excessive delays irdjaial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Generally, Denmark does not experience excesshagdim judicial proceedings. However, as in alide
systems, there are of course unfortunate exampthe opposite.

2. Have such delays been acknowledged by court decis&® Which courts (national/European
Court of Human Rights)? Please provide some examgeén English or French or reference to ECHR
case-law.

Yes. A number of examples can be found where Darusiits have acknowledged that the length of
proceedings amounted to a violation of article GhefECHR.

Case-law of national courts

One example is printed in the Weekly Law Reviélgéskrift for Retsvaesph998, p. 1759. Two persons
were charged with fraud. The total length of proiegs was more than six years. Having regard to the
relatively limited extent of the case and the la€lcomplexity, the High Court held that a violatioh
Article 6 of the ECHR had taken place. Therefdne,genalties imposed were suspended.

Another example is printed in the Weekly Law Revigygeskrift for Retsvaespf001, p. 510. The case
concerned a compensation claim following a cardeeti The applicant was acquitted under the Road
Traffic Act and subsequently claimed compensatidre compensation claim as such was rejected, but
having regard to the lack of complexity of the drial case against the applicant that had nevegbele
lasted almost four years, the court held that ¢atiam of Article 6 of the ECHR had taken placedan
therefore, compensation was awarded on this basis.

In its decision of 12 June 2003 (No. 550/2002),3bpreme Court of Denmark considered the factligat
case was not proceeded for two years as a violafiduticle 6.1 ECHR.

Case-law of the European Court of Human Rights

In A and Others v. Denmarffudgment of 8 February 1996), and the cas&wt Nielsen v. Denmark
(judgment of 15 February 2000), the Court conclutled the “reasonable time” requirement was not
satisfied and there had accordingly been a brefagftiole 6.1 ECHR.

3. Does an explicit requirement of reasonableness die length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

No. However, the European Convention can be involiedtly before the Danish courts.

4. Is any statistical data available about the extentf this problem in your country? If so, please
provide it in English or French.

The Court Administration monitors the length of ggedings in general for civil as well as criminates
and for enforcement proceedings. There are nostitatiavailable concerning the overall length of
proceedings, but according to statistics for 2@0d,average length of a criminal case before acaityt
was 69 days, whereas the average length of aceisél before a city court was 13.7 months.

5. Does a remedy in respect of excessive delays in fireceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.



Danish law does not contain any legal remedy thathieen specifically designed or developed to geovi
a remedy in respect of complaints of length ofdiadiproceedings.

In civil as well as criminal casge# is the court dealing with the concrete case tiecides on a complaint
concerning the length of proceedings. If a violatdd ECHR article 6 is found, the result may fastance
be compensation or reduction of the sentence. Uiastign may be raised by any party to the case.

In criminal caseshat are discontinued before the case is brougflord the courts, a compensation claim
can be lodged with the Regional Public Prosectiiirector of Public Prosecutions. The compensatio
claim is considered under section 1018h of the Adstration of Justice Aawhich in practice also covers
compensation on the basis of the length of proogsdi

6. Is this remedy also available in respect of pendingroceedings? How?
Yes.

According to section 96 of the Administration obtice Act the public prosecutors must proceed with any
case as quickly as possible, having regard toahea of the case in question.

In criminal caseswhere the case has not yet been brought beferedilrts, the person in question may
lodge a complaint with the Regional Prosecutor. Rkgional Public Prosecutors generally supervise th
work of the Chief Constables and may — on the liisisscomplaint or otherwise — give instructiongtie
Chief Constables, including instructions concerning handling of a specific case. When receiving a
complaint, the Regional Public Prosecutor must iatiit.

In pending court proceedings, any party to the cagg — at any point during the proceedings, ask the
court dealing with the case to schedule the castidh The court will then make a decision orsthisue,
including in relation to ECHR article 6. This deois can be appealed to a higher court. There is no
possibility of compensation at this point in theggedings (but there will be at a later stage (seler
Question 5 - this remedy should rather be seeriag preventative of further delay.

This remedy has already been used in practice., Touinstance, the High Court of Eastern Denmark
decided in a decision of 2 April 1996, as requestethe prosecution, to uphold the decision ofGlitgy
Court of Copenhagen to schedule the case in godstidrial even though the defence counsel asked t
have it postponed.

Furthermore, on 13 January 2004, the Supreme @pbeld, as requested by the prosecution, the decisi
of the High Court of Eastern Denmark to schedutase for trial with long days in court — in spite o
protests from the defence — stating that the persoguestion had been charged for more than 9% yea
and that the defence itself had held that the leafithe proceedings was violating the ECHR. Hetiwe,
trial had to be completed as soon as possible ieitameant working longer hours than usually fértae
parties involved.

7. Is there a cost (ex. fixed fee ) for the use of thremedy?

No.

8. What criteria are used by the competent authority m assessing the reasonableness of the
duration of the proceedings? Are they the same agt linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6 § 1 EHR?

When assessing the reasonableness of the lengtle pfoceedings, the authorities (the Regionali®ubl
Prosecutor/the Director of Public Prosecutionstaeccourts) base themselves on the criteria setyotlite
ECtHR.

9. Is there a deadline for the competent authority taule on the matter of the length? Can it be
extended? What is the legal consequence of a possilfailure by the authority to respect the
deadline?

There is no specific deadline.



10. What are the available forms of redress :

- acknowledgement of the violation YES
- pecuniary compensation
0 material damage YES
- measures to speed up the proceedings,
if they are still pending YES
- possible reduction of sentence in criminal cases ESY
- other (specify what)

Exemption from paying legal costs that the peraayjuiestion should otherwise have paid.
11. Are these forms of redress cumulative or alternatie?

The forms of redress mentioned can be alternativeimulative. It is up to the courts to decide how
provide redress for the applicant.

12.  If pecuniary compensation is available, accordinga what criteria? are these criteria the same
as, or linked to, those applied by the European Catiof Human Rights? Is there a maximum
amount of compensation to be awarded?

As it is the case with other compensation claiinfglls within the discretion of the courts to metg the
compensation. When meting out, of course, the sauay find guidance in the level of compensatidn se
out by the ECHR.

There is no fixed maximum amount.

13. If measures can be taken to speed up the proceedinih question, is there a link between
these measures and the general case-management ftg televant courts? Is the taking of these
measures co-ordinated at a central or higher level®n the basis of what criteria and what factual
information concerning the court in question (workload, number of judges, nature of cases pending,
specific problems etc.) does the competent authgyibrder such measures?

The Court Administration monitors the length of ggedings in general for civil as well as criminates
and for enforcement proceedings. The measuresablailor pending proceedings however, work on an
individual basis.

14.  What authority is responsible for supervising the mplementation of the decision on the
reasonableness of the duration of the proceedings?

In case a higher court has ordered that the cageestion must be scheduled for trial, the resjpditgi
for implementing this decision lies with the codealing with the case.

The Regional Public Prosecutors generally supethisenork of the local police districts, includiiy
relation to length of proceedings.

15. What measures can be taken in the case of non-enfement of such a decision? Please
indicate these measures in respect of each formmidress and provide examples.

There are no known examples of non-enforcementuch @ decision. The relevant measure in this
situation would be a new complaint to the highartor to the Regional Public Prosecutor/the Doect
Public Prosecutions.

16. Is an appeal possible against a decision on the mmmableness of the duration of the
proceedings? Is there a fixed time-frame for the gopetent authority to deal with this appeal? What
would be the legal consequence of non-compliancetiwihis time-limit?

Yes. As indicated in the reply to Question 2, tthis court dealing with the concrete case thatdésoon a
complaint concerning the length of proceedings. r@floee, a decision concerning the length of
proceedings can — along with other elements ojuithgment — be appealed to a higher court. The thead|



is thus the same as for appeal of any other elepfethie judgment. Non-compliance with the deadline
would mean that the question cannot be appealdéessuapecial conditions for disregarding the deadli
are met.

Similarly, decisions made by the Regional Publiosecutors can be appealed to the Director of Public
Prosecutions. His decisions can furthermore bdesigd before the courts. The deadlines are the sam
for appeal or bringing proceedings concerning ahgreelement of the decision. Non-compliance with t
deadline would mean that the question cannot beadgg, unless special conditions for disregardieg t
deadline are met.

As for pending proceedings, please refer to thly tepQuestion 6.

17. Is it possible to use this remedy more than once iespect of the same proceedings? Is there a
minimum period of time which needs to have elapsedetween the first decision on the
reasonableness of the length of the proceedings atie second application for such a decision?

Yes — in the unlikely event that the first complaioes not solve the problem. There is no fixedmim
period of time which needs to have elapsed betwheefirst decision and the second application foew
decision.

18. Is there any statistical data available on the usef this remedy? If so, please provide it in
English/French.

There are unfortunately no statistics availableag¢ refer to the summaries mentioned in the teply
Question 6.

19. What is the general assessment of this remedy?

It is the general assessment that the remedieslaieasatisfy the requirements set out in Articeof the
ECHR.

20. Has this remedy had an impact on the number of caseossibly pending before the European
Court of Human Rights? Please provide any availablstatistics in this connection.

There are unfortunately no statistics available.

21. Has this remedy been assessed by the European CoaftHuman Rights in respect of Articles
13 or 35 ECHR? If so, please provide reference tbe relevant case-law.

In Ohlen v. Denmarkdecision of 6 March 2003) aftedersen and Pedersen v. Denm@cision of 12
June 2003), the Court considered that, in the @bseh the confirmed practice demonstrated by the
Government, the wording of the invoked sectionshef Administration of Justice Act does not allow to
consider it an effective remedy for the purposeartitle 35.1 ECHR.

More recently, there were some examples whereghiedy has been used. In factOhlen v. Denmark
(judgment of 24 May 2005), the Court found thatridress afforded at domestic level for the violatf
the applicant’s right to trial within reasonabladi (reduction of sentence) was adequate and suiffici



ESTONIA

1. Does your country experience excessive delaygunicial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Yes, although on average, the proceedings arexoessively long.
2. Have such delays been acknowledged by court dsons? Which courts

(national/European Court of Human Rights)? Please mvide some examples in English or
French or reference to ECHR case-law.

Yes. Case-Law of the European Court of Human Rights

In the Treial v. Estoniacase (judgment of 2 December 2003), the Courtftiasd Estonia to be in
violation of Article 6 due to the excessive lengthproceedings. It must be borne in mind that the
Convention entered into force with respect to Hatamly in 1996 and thus the ECHR cannot review
complaints against Estonia for violations occurtiedore that date.

Case-Law of the National Courts

The Supreme Court of Estonia has in several inetaneentioned that the principle of effective court
proceedings applies in Estonia and that this mieacincludes the duty to review the case within a
reasonable time. However, there are no cases wheurt has ended the proceedings in criminascas
for this reason, although such a possibility haant@eemed acceptable. The requirement of revieting
case within reasonable time is rather a princiwé guides the courts when they take proceduréides.

The most important case is the Rungas case. firsitslecision (Supreme Court criminal chamber sieai
of 13 February 2003), the Supreme Court argued:

“8. The criminal Chamber does not agree with theelfant [Ringas], that invalidating the
acquittal twice by the Appellate Court would neitats the termination of proceedings due to the
passing of reasonable time for conducting the pedeeys. When judging the reasonability of the
length of the proceedings, the Supreme Court aeslii'e complexity of the case, deadlines for the
preliminary investigation and judicial proceedings well as the behaviour and attitudes of the
participants to the proceedings.

13. Thus, when considering on the one hand theestt®f Ringas to have his case solved in the
quickest time possible, and on the other hand,ptligic interest to proceed with the legally
complex case in the changed legal environment Igs dnd correctly as possible, the Supreme
Court decided that in the present case the readenkdmgth of the proceedings has not been
exceeded. At the same time, the Supreme Courthie opinion, that after the Appellate Court has
already before sent the case for further considemnato the court of first instance, then in the
further proceedings the decision to sehd case back to the first instance should be densil
very thoroughly.”

One year later, the Supreme Court had Riingas getone time before it (Judgment of 20 January 2004;
the proceedings against him were initiated in M899). Then, the Supreme Court further specified its
position:

“19. The right of the person to demand that hier case be reviewed within reasonable time is
guaranteed in the Article 6 (1) of the European @orion of Human Rights. To this right
corresponds the duty of all institutions involved the proceedings to take steps for speedy
resolution of the case, both in pre-trial phasevedl as in the courts. The reasonability of the
length of the proceedings depends on the sevdrityeocrime, the complexity and volume of the
case, but also on other facts, including on howgtevious stages of the proceedings have been
carried out. The last aspect encompasses, amorgy thtings, the question, how many times the
case has been sent for further consideration tdabver courts or to the investigative authorities.



21. In principle, it is not impossible that the seaable length of the proceedings expires after the
Supreme Court has remanded the case for furtherggdings to the appellate court.

22. The criminal chamber of the Supreme Court findscessary to point out that if the reasonable
length of the proceedings has expired, it doesnmean that the person must automatically and
always be acquitted. Depending on the circumstantes appropriate result may also be a

termination of proceedings or taking the lengtttteff proceedings into account in the sentencing
decision.”

The administrative and civil courts have similauhged the courts to proceed in an efficient maneed,
have used the principle of effectiveness of jutlisiaceedings in interpreting various procedurédsu

3. Does an explicit requirement of reasonablenes$ the length of the proceedings equivalent
to that contained in Article 6 8 1 of the EuropeanConvention on Human Rights exist in the
Constitution or legislation?

The Constitution does not contain an explicit regmient equivalent to the Article 6 of the ECHR.
However, the Supreme Court has interpreted ArfiBlef the Estonian Constitution to guarantee ttyet ri
to effective judicial remedies, including the rigtt speedy remedies. Also, the ECHR is directly
applicable in Estonia, and the courts have to eafiis guarantees. The most important decisiohig t
regard is the Riingas case (see question no. 2).

4, Is any statistical data available about the exte of this problem in your country? If so,
please provide it in English or French.

According to the Ministry of Justicethe average length of a proceedings were (in days)

First instance Second instance
Criminal court 100 41
Civil court 167 99
Administrative court 123 170

There are certain cases where the length of theepdings is well above average. As the end of 2003,
there were approximately 90 criminal and 200 aeises that had been in the courts for more than fiv
years. The data, broken down by the year wheneemtered the courts, are the following (showirgg th
number of cases still pending at the end of 2003):

1989 | 1992 1993| 1994 1995 1996 1997 1998 1999
Criminal | - 1 13 8 13 11 17 24 64
Civil 1 1 2 5 4 18 43 121 223

Altogether, there were 3272 criminal and 12633 cases pending at the end of 2003.

However, the statistics do not capture situatiohsre the length of the proceedings have nothirdpto
with the delays caused by the courts and may beedaoy purely objective factors. Thus, this tallenot
give an accurate overview of the actual extenhefgroblem.

There are no specific data on the enforcement dicipl decisions. However, the length of the
enforcement proceedings does not seem to constitutgor problem in Estonia.

5. Does a remedy in respect of excessive delaydhie proceedings exist in your country? If
so, please describe it (who can lodge the complaittefore which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

There is no specific remedy in respect of excest@lays in the proceedings.

t The ministry that keeps track of statistics oosthissues. The report as of the end of 2003 iabi@in Estonian at

http://www.just.eeffiles/statistika/2003/kstat2 Q.



Delays by the administrative authorities in adntiaisve proceedings may be appealed to the courts,
whereas the court is able to order specific perdmre and, if damage has been caused due to the dela
damages to the person. However, this does not cojuzicial delays.

According to the State Liability Act, the damagassed in the process of judicial decision-making be
claimed only if a crime was committed by the judigehe process. This is normally not the case when
excessive length of the proceeding is at issue.






FINLAND

1. Does your country experience excessive deldagsudicial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

There is some experience of excessive delays igigligproceedings, although the average times for
proceedings are quite reasonable. Excessive délays been a problem in, e.g., penal law cases
concerning economic crimes and administrative lases concerning taxes, as well as zoning and
building.

2. Have such delays been acknowledged by courtcggons? Which courts (national/European
Court of Human Rights)? Please provide some exam@én English or French or reference to EctHR
case-law.

Case-Law of the National Courts

The Penal Code (Chapter 6, Article 7) mentiondithe elapsed from the crime as a reason for mitigat
the punishment. The Supreme Court has appliedpthigsion in, e.g., its decision 2004:58. The Court
stated — referring explicitly to Article 6 of theo@vention - that the length of the proceedings rditd
provide a sufficient reason for acquitting the dent but had to be taken into account in the pomést.

In a recent decision, a district court broke off groceedings in a case concerning economic crivites
reference to the time elapsed and the praxis dE@t&iR.

Case-Law of the European Court of Human Rights

The ECHR has in four cases concerning Finland feumidlation of Article 6 of the Convention because
of the excessive length of the proceedings. Thasescard.aunikari v. Finland(judgment of 5 October
2000); Turkikye IS Bankasi v. Finlangudgment of 18 June 200Bjetildinen v. Finlandjudgment of 5
November 2002); andangasluoma v.. Finlanudgment of 20 January 2004).

3. Does an explicit requirement of reasonablenes$ the length of the proceedings equivalent
to that contained in Article 6 8§ 1 of the EuropeanConvention on Human Rights exist in the
Constitution or legislation?

The Convention has been incorporated into domiestichrough a parliamentary law. In addition, Alic
21 of the Constitution establishes the right faiatrial, which is supposed to be interpretegias/iding at
least as efficient as protection guaranteed byckert of the Convention (as applied and interpretethe
ECtHR).

4, Is any statistical data available about the exte of this problem in your country? If so,
please provide it in English or French.

Statistical information is available on the averégggth of different types of judicial proceedinghe
following figures are from the year 2002.

District Courts
- private law cases 2,6 months
- criminal law cases 2 months 27 days

Courts of Appeal
- private law cases 8,6 months

Supreme Court
- private law cases 6,3 months
- criminal law cases 5,9 months

Administrative Courts



- all cases 8,8 months
- taxlaw cases 13,6 months

Supreme Administrative Court
- 11 months (year 2003)

In district courts, in 2600 out of 137.509 casks,léngth of private law proceedings exceeded eae yn
11% of criminal cases, the district court procegsliexceeded six months.

5. Does a remedy in respect of excessive delayghtie proceedings exist in your country? If
so, please describe it (who can lodge the complaiftefore which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

For the moment, there is no specific remedy ine@espf excessive delays. However, it is possible to
submit a complaint either to the Ombudsman or @éoChancellor of Justice. These authorities cae 1ais
criminal or disciplinary case against those thegndaesponsible for the delay. They can also apply
“softer” methods, such as informing those respdasilh the requirements of the law and of his/her
interpretation of these requirements.

In 2002, the Government submitted to the Parlianzeidill on an amendment to the law on legal
proceedings (190/2002). The draft amendment indi@dprovision on the right of a party to requeat th
the case be declared urgent. This right would keavered both private and criminal law proceedifigge

bill included an explicit reference to the requiestts of Articles 6 and 13 of the Convention, anth®
interpretation of these articles Kudla v. Poland However, the provision was not passed by the
Parliament. The Committee of Legal Affairs refertedh recent reform of private law proceedings Whic
had, i.e., obliged the courts to draw up a timéetédr each case. The Committee criticized thefbilinot
giving any account of the relation of the proposadedy to this reform. At the same time, the Conemit
refrained from taking any stand on the adequach®fGovernment’'s proposal as the remedy possibly
presupposed by Article 6 and 13 of the Convention.

21.  Has this remedy been assessed by the Europ&wurt of Human Rights in respect of Articles
13 or 35 ECHR? If so, please provide reference tbe relevant case-law.

In Eskelinen v. Finlanddecision of 3 February 2004), the Court noted the Finish Government have
failed to show how the applicant could obtain felieeither preventive or compensatory — by having
recourse to the relevant provisions of the JudiBiacedure Code. On the contrary the Government
admitted that a mere delay was not as such a gfousdmpensation under Finnish law.



FRANCE

1. Does your country experience excessive delays indjaial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Generally yes.

2. Have such delays been acknowledged by court deciss® Which courts (national/European
Court of Human Rights)? Please provide some examgeén English or French or reference to ECHR
case-law.

Yes.

Case-law of the national courts

Among many cases, see for example, the judgmeritedfribunal de Grande Instance (Paris) of 9 June
and 22 September 1999, the Aix en Provence and Cymts of Appeal judgments of 14 June and 27
October 1999.

Case-law of the European Court of Human Rights

Amongst many others, see for examg@ajllot v. France(judgment of 4 September 199®elgado v.
France (judgment of 14 November 200®jron v. France(judgment of 14 November 200@grra v.
France(judgment of 13 June 2000) aktlitimura v. Francgjudgment of 8 September 2004).

3. Does an explicit requirement of reasonableness did length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

An explicit requirement of reasonableness of thgtle of the proceedings does not exist. Nevertheles
is implicitly included in Article L. 781-1 of the &le of Judicial Organisatipwhich provides:

“The State shall be under an obligation to compémsar damage caused by a malfunctioning of
the system of justice. This liability shall be imed only in respect of gross negligence or a denia
of justice.”

A “denial of justice” has been interpreted by tli® Tribunal de Grande Instance as includingitite of
a person to have his or her claims decided withegaaonable time (see under point 5).

5. Does a remedy in respect of excessive delays in fireceedings exist in your country? If so,
please describe it (who can lodge the complaint, fsee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

Yes. Article L. 781-1 of the Code of Judicial Origation provides for a legal remedy in cases witteze
length of administrative or judicial (civil as wedks criminal) proceedings before the French cduats
been excessive.

New provisions dating to 2005 modifying the proaadipart of the Code of Administrative Justice
determine new modalities for deciding on the apgiibms with respect to the length of administrative
proceedings. The Conseil d’Etat is competent tiddean the above-mentioned matters in the firstlasid
resort. Applications are therefore dealt with prédgnghus avoiding a new litigation with respecttie
length of proceedings within the authority respblesfor dealing with the complaint.

Moreover a draft decree examined by the Conseitat’lBn 7 December 2005 completed the above
provision. A preventive remedy was introduced infoamity with the recommendations of the Committee
of Ministers of the Council of Europe. It was destido confer particular responsibilities to thenpanent



Mission of inspection of administrative jurisdicig Any party of allegedly lengthy proceedings $thine
able to address to the chief of the inspection idlisdf appropriate, the latter will draw the atien of the
chief of the jurisdiction in question to the issb¢the same time he will receive administrativgusficial
decisions on compensation for the damage suffererl td the excessive length of administrative
proceedings. He could therefore, if considers gpate, point out to the heads of jurisdictions thases
involving malfunctioning of the public service.

6. Is this remedy also available in respect of pendingroceedings? How?

Yes. Regardless of the stage reached in proceediingsich the length appears excessive, Articlég1-
1 of the Code of Judicial Organisation allows &ti¢s to obtain a finding of a breach of their righhave
their cause heard within a reasonable time and eosgion for the ensuing loss.

8. What criteria are used by the competent authority m assessing the reasonableness of the
duration of the proceedings? Are they the same agt linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6 § 1 EHR?

When assessing the reasonableness of the lengthe gbroceedings, the competent authorities base
themselves on the criteria set out by the Euro@zanmt.

13.  If measures can be taken to speed up the proceedin@ question, is there a link between
these measures and the general case-management leé televant courts? Is the taking of these
measures co-ordinated at a central or higher level®n the basis of what criteria and what factual
information concerning the court in question (workload, number of judges, nature of cases pending,
specific problems etc.) does the competent authgyibrder such measures?

The remedy is only a compensatory one.

16. Is an appeal possible against a decision on the smmableness of the duration of the
proceedings? Is there a fixed time-frame for the gopetent authority to deal with this appeal? What
would be the legal consequence of non-compliancetiwihis time-limit?

Yes, a decision can be challenged before a coapméal.

21. Has this remedy been assessed by the European CoaftHuman Rights in respect of Articles
13 or 35 ECHR? If so, please provide reference tbé relevant case-law.

Yes. In theGuimmarra and Others v. Franaase (decision of 12 June 2001), the Court hasthet,
having regard to the developments in the casettew,emedy provided for by Article L.781-1 of thede

of Judicial Organisation was an effective remedytf@ purposes of Article 35.1, but only for those
applications that are lodged with the Court bef2@eSeptember 1999. See aMatimura v. France
(judgment of 8 June 2004)ifsud v. Francgdecision of 11 September 2002), &rdca Texier-Micault

v. France(judgment of 21 October 2003, with respect to aidstiative procedure cases).



GEORGIA

1. Does your country experience excessive delays indjaial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Yes, our country experiences excessive delays ditigd proceedings. In particular in the sphere of
enforcement of court judgments.

2. Have such delays been acknowledged by courtcggons? Which courts (national/European
Court of Human Rights)? Please provide some exam@en English or French or reference to
ECtHR case-law.

Such delays have been acknowledged by the Eurdpmant of Human Rights.

In the Case oAssanidze v. Georgia

According to the merits of the case the applicBengiz Assanidze, was a Georgian national bor®9#1

By the time of hearing he was in custody in Batutimg capital of the Ajarian Autonomous Republic in
Georgia. He had formerly been the mayor of Batumdi @ member of the Ajarian Supreme Council. He
was accused of illegal financial dealings in thetuBa Tobacco Manufacturing Company, and of
unlawfully possessing and handling firearms. OnNe®ember 1994 he was sentenced to eight years’
imprisonment and orders were made for his assete twonfiscated and requiring him to reimburse the
pecuniary losses sustained by the company. On 271895 the Supreme Court of Georgia, on an appeal
on points of law, upheld the applicant’s convictionillegal financial dealings. The applicant wgaanted

a pardon by the President of the country on 1 @ctd999, but was not released by the local Ajarian
authorities.

While the applicant was still in custody (despiteving been pardoned), further charges were brought
against him on 11 December 1999 in connection aiieparate case of kidnapping. On 2 October 2000
the Ajarian High Court convicted the applicant asehtenced him to twelve years’ imprisonment.

Although he was subsequently acquitted by the Supi@ourt of Georgia on 29 January 2001, he hdd stil

not been released by the Ajarian authorities. Qqresatly, more than three years later, he remained i

custody in a cell at the Short-Term Remand PrigaheoAjarian Security Ministry.

The applicant submitted that the failure to comvpityr the judgment acquitting him had infringed Alti 6
8 1 of the Convention.

The Court held that the fact that the judgment ®@fJanuary 2001, which was a final and enforceable
judicial decision, had not been complied with mtitan three years after its delivery had deprived th
provisions of Article 6 § 1 of the Convention of aseful effect.

In the Case oMebagishvili and Amat-G Ltd. v. Georgia.

An application is lodged with the European Courtlafnan Rights on 17 December 2002.

The Applicant alleges that non-enforcement of tleeiflon of the Panel for Civil and Entrepreneurd3as
of Thilisi Regional Court of 6 December 1999, whiniposed on the Ministry of Defence of Georgia the
obligation of payment of 254.188 Georgian Laris 1GE Amat-G Ltd. constitutes a violation of Artel
681

In accordance with case law the right to fair timludes the right to have the binding judiciatidens
enforced, otherwise the right would be illusorwifContracting State’s domestic legal system allowed
final, binding judicial decision to remain inopévatto the detriment of one partyProdan v. Moldova,
Judgment,18 May 2004, para 39.) “Execution of ayjuent given by any court must be regarded as an
integral part of the “trial” for the purposes oftiste 6”. (Hornsby v. Greeceludgment, 19 March 1997,
para 40). “The right to a court as guaranteed liglar6 also protects the implementation of fitmhding



judicial decisions, which, in States that acceptrtiie of law, cannot remain inoperative to theigent of
one party(see, mutatis mutandis, the Hornsby judgment eitexve, para 40)Accordingly, the execution
of a judicial decision cannot be unduly delayg¢tmmobiliare Saffi v. ItalyJudgment, 28 July 1999, para
66.)

The European Court has not considered the meritssotase.

3. Does an explicit requirement of reasonableness§ the length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

Our legislation and Constitution do not provide dorexplicit requirement of reasonableness oféhgth

of the proceedings equivalent to that containedriicle 6(1) of the European Convention on Human
Rights. However the Code of Criminal Procedure ebf@ia and the Code of Civil Procedure of Georgia
provide for terms and procedural guarantees foptetinn of proceedings in reasonable time.

Article 6(1) of the European Convention is to gudea that within a reasonable time and by mears of
judicial decision, an end is put to the insecunityp which a person finds himself as to his ciewl
position or on account of a criminal charge agamst. This rationale entails that the provisionoals
applies in cases where there is no question ofitieteon remand.

The European Court assesses the reasonablendss efngth of the proceedings in the light of the
particular circumstances of the case and havirgrdeg the criteria laid down in its case-law, artgular
the complexity of the case and the conduct of pi@nt and of the relevant authorities. On theeta
point, what is at stake for the applicant has @idze taken into accouht.

The Code of Criminal Procedure of Georgia and thdeCof Civil Procedure of Georgia provide for the
guarantees of a participant of the proceedings.

a. The Code of Criminal Procedure of Georgia mtesifor terms for detention.

According to Article 162 of the Code of Criminaldeedure of Georgia pre-trial detention of a charged
and detention pending trial should not exceed Sthson total.

b. The Code of Civil Procedure provides for procatiguarantees as well. As regards the procedural
terms.

“Procedural action shall be exercised within a teestablished by law. In case procedural term is
not established by law, it shall be determined bgoart. Determining the duration of the
procedural term the court shall envisage the pdtyilof the completion of that procedural act for
which this term has been establishéd.”

5. Does a remedy in respect of excessive delaysha proceedings exist in your country? If so,
please describe it (who can lodge the complaint, fsee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

a. In accordance with the Code of Criminal Proceduperson is entitled to appeal before a court and
protect his/her rights from unlawful decision of emestigator, public prosecutor etc at any stafye o
proceedings.

“...judicial control is set up over those proceduesits of the investigator and prosecutor which are

associated with the restriction of the constitusibrights and freedoms of a person. In the casek an

in accordance with a procedure established by @igle, a suspect, accused, attorney and other
participant in a proceeding shall be entitled topapl in court against refusal of the investigator o

t Kudla v. Polandpara 124.

2 Article 59, Code of Civil Procedure of GeorgihistArticle also provides for terms for the consat®n of a case of a

particular nature. (The term for complex cases bwprolonged).



prosecutor to satisfy the motion, complaint or égtlon”.*

The Code of Criminal Procedure envisages the freeafotappeal against procedural acts and decisions,
particular:

“A participant in a criminal proceeding as well asher person and authority may, under the statute-
established procedure, appeal against an act argise of the authority or official who conducts
the process™

“A court may not waive the administration of justidt shall, pursuant to jurisdiction, consider a
criminal case, a submission, an application witlyanel to exercised procedural acts restricting the
constitutional rights of citizens, complaints cambeg illegal actions and activities on the part &f
an investigator or prosecutor”.

At the same time the Code of Criminal Procedureriges for terms for lodging appeals at any stage of
proceedings:

“An appeal against actions or decision of an inigabr, head of investigating department or
prosecutor may be lodged within the whole periopreftrial investigation”®

The terms of consideration of appeals are detedrigea procedure established by this Code.

Participants to the proceedings have the righttpire the consideration of a case in no less tivan
judicial instanced:appeal and cassation, Here the Code providesfmrstof lodging appeals with the
court and other judicial guarantees.

b. The other issue is the violation of procedm@ms by a judge, where the law of Georgia “On
disciplinary proceedings and disciplinary liabilif judges of the courts of general jurisdiction of
Georgia” is applied.

The law of Georgia “On disciplinary proceedings atisciplinary liability of judges of the courts of
general jurisdiction of Georgia” provides for thebility of a judge. In particular one ground fadility of

a judge is “unreasonable delay of consideration céise...” Disciplinary liability maybe initiated by the
President of the Supreme Court, Head of an Apeelaurt, High Council of Justice of Georgiahe
reason of initiation of proceedings may be a claiman application of a person, report of other @jdg
ruling or other act of a higher court, etc. At #ed of proceedings the Disciplinary Board shallpado
decision, which may be appealed before Disciplir@oyncil. The decision of the Disciplinary Council
shall be final. As a result of which the judge nimy justified or he/she may be imposed disciplinary
liability and fine, or released from the positidragudge.

C. As regards the legislative guarantee of nonreament of a judgment or other decision of a ¢court
the Criminal Code of Georgia provides for punishtiiensuch behaviour:

“Non-enforcement of an effective judgment or anyeotcourt decision or impeding execution
thereof by any government representative, officerthe State, local government or self-
governmental body or by a person exercising admnitige authority in an enterprise or any other
organisation, - shall be punishable by fine or bgially useful labour ranging from one hundred
and eighty to two hundred and forty hours in lengtiby imprisonment for up to a three-year term,

Article 15, para 4, Code of Criminal Procedure.
Article 21, para 1, Code of Criminal Procedure.
Article 45 para 2, Code of Criminal Procedure.
Article 236, para 1, Code of Criminal Procedure.

7 Article 517, Code of Criminal Procedure.

8 Article 2 para 2, subpara “e”, law of Georgia “@isciplinary proceedings and disciplinary lialyilof judges of the

courts of general jurisdiction of Georgia”.

o Article 7, law of Georgia “On disciplinary proatisgs and disciplinary liability of judges of thewts of general

jurisdiction of Georgia”.



by deprivation of the right to occupy a positionparrsue a particular activity for the term not in
excess of three years™

10 Article 381. Non-enforcement of Sentence or attye®Court Decision, Criminal Code of Georgia.



GERMANY

1. Does your country experience excessive delays indjaial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Yes. Judicial proceedings of all branches (civilnial, administrative, constitutional) have expaced
excessive delays in some cases. For instanceedaadeen reported in which a civil law suit tabkut
15 years (which the Federal Constitutional Could kebe unconstitutional in its decision of 20yJ2000,
no. 1 BvR 352/00).

2. Have such delays been acknowledged by court deciss® Which courts (national/European
Court of Human Rights)? Please provide some examdén English or French or reference to ECHR
case-law.

Case-law of the national courts

In its decision of 17 November 1999 (no. 1, BvR&®0), the Second Chamber of the First Senateeof th
Federal Constitutional Court of Germany considéhetithe duration of the proceedings before théétig
Regional Court violated the complainant’s rightrtal within reasonable time guaranteed by Artl& of

the Basic Law in conjunction with the principle tble rule of law. The competent court was obliged,
therefore, to take suitable measures immediatedydar to promote the progress of the proceedinds@
work towards their prompt conclusion.

The Third Chamber of the Second Senate of the Bke@enstitutional Court in its decision of 5 Febua
2003 (no. 2 BVR 29/03) declared that a delay imptteeeedings that is contrary to the principlehef tule

of law must affect the assessment of punishmenteXceptional cases, it may even result in a
discontinuance of the proceedings or in a stayhéproceedings that can be directly derived froe th
principle of the rule of law guaranteed by the Basiw.

The Federal Court (Bundesgerichtshof) has alsalrtiiat delays in criminal court proceedings were
unlawful. In the case decided the proceedings ddeehtmore than six years, which the Federal Cafiet;

an examination of the circumstances in the casesidered to be 2.5 years to long (judgment of 10
November 1999, no. 3 StR 361/99).

Lower courts, too, have held delays in judicialgedings to be unlawful. For instance, in a casarolly
law, the Berlin Court of Appeal (Kammergericht) hamnsidered it unlawful for a court not to take
measures to hasten the work of an official explegmthat expert has not given her opinion in mioae t.
year (decision of 22 October 2004, no. 18 WF 156fiMblished in Neue Juristische Wochenschrift -
Rechtsprechungsreport 2005, 374).

Case-law of the ECHR

The European Court of Human Rights found more thiace that the reasonable time requirement of
Article 6 8§ 1 ECHR had not been met; some of thengtes are the following=ckle v. Germany
(judgment of 15 July 1982) for civil proceedingshl v. Germany(judgment of 10 February 2005) for
criminal proceedings, @urmeli v. Germanfor civil proceedings (judgment of 8 June 2006).

3. Does an explicit requirement of reasonableness did length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

Article 2 (1) of the Basic Law in conjunction withe principle of the rule of laArticle 20 (3) of the
Basic Law) guarantees an accused in proceedindingledth an administrative offence, as well as an
accused in criminal proceedings, the right to atfal and due process. The latter right inclutiesright

to have the proceedings completed within a reasemtiate.

The First Chamber of the First Senate of the Fé@astitutional Court has also held that Articl€l?in



conjunction with Article 20 (3) of the Basic Law gpects the parties in a civil law suit against
unreasonable delays in judicial proceedings (datisf 20 July 2000, no. 1 BvR 352/00), while thesFi
Chamber of the Second Senate of the Federal Qdiwsidl Court has considered that protection to be
offered by Article 19 (4) of the Basic Law to tharficipants in proceedings before the administeativ
finance court (Finanzgericht) (decision of 26 M@0@, no. 2 BvR 2189/99).

The constitutions of some federal states (Bunddstinclude special provisions concerning the tlerad
proceedings. The constitution of the Land Brandemlarovides in its Article 51 (4) that everyone is
entitles to fair and speedy proceedings beforaadepiendent and unbiased court (“Jeder hat Ansgwufch
ein faires und ziigiges Verfahren vor einem unabiggngind unparteiischen Gericht'”).

5. Does a remedy in respect of excessive delaydha proceedings exist in your country? If so,
please describe it (who can lodge the complaint, fsee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

According to Article 93. 4a. of the Basic Law thederal Constitutional Court shall rule on congtitugl
complaints which may be filed by anybody claimihgttone of their basic rights or one of their right
under paragraph (4) of Article 20 or under Artic83 38, 101, 103 or 104 has been violated by publi
authority.

At present German law does not provide for a sjgecémedy in respect of excessive length of
proceedings. However, the jurisprudence of the cauirts has developed — although the practicermifih
diverse court regions — an extraordinary remedyages of unreasonable delays. In general, suchelye

is granted if a decision is delayed for an unreablyriong time and if this may objectively be viehas a
denial of justice. In such a case, the appeal edgillrissue an order to the original court to predevith the
case. It may even indicate specific measures takes.

In criminal cases, the jurisprudence of the Fedeaalrt clearly states that whenever the proceedinge
been unduly delayed so as to constitute a breadttiofe 6 ECHR, the court has to mention this @iy

in its judgment and to compensate by reducing #wesce. Undue delay may even lead to the
proceedings being terminated, if the violation nahbe compensated otherwise.

In addition to this, the Federal Government is eoglating the passing of a law introducing a specif
remedy against excessive length of proceedingl branches of the law. The draft has been ciredlat
among Lander ministries and professional bodiesp&eses to the draft are now coming in. In the lagh
these reactions the government will decide whethdrhow to proceed with the project.

21. Has this remedy been assessed by the European CoaftHuman Rights in respect of Articles
13 or 35 ECHR? If s0, please provide reference tbé relevant case-law.

In its judgmenEckle v. Germany15 July 1982), the Court considered that thet iiflthe national courts
to take proper account, when determining sentesfcany over-stepping of the “reasonable time” withi
the meaning of Article 6.1 ECHR, constitutes a tatle means of affording reparation” for the vimat
of the Convention.

In Strmeli v. Germanyjudgment of 8 June 2006) the Court considered tiwete of the remedies
envisaged for civil proceedings could be consideféettive within the meaning of Article 13.

t Although the Basic Law supersedes the constitsital the Lénder, the latter remain valid and apple where they do not

collide with the Basic Law, even if they offer mopeotection. Hence, the provision of Article 51 (@) the constitution of
Brandenburg is valid and applicable in that fedstate.



GREECE

1. Does your country experience excessive deldagsudicial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

With the exception of the enforcement, all otheycpedings (civil, criminal, administrative) expece
excessive delays.

2. Have such delays been acknowledged by courtcggons? Which courts (national/European
Court of Human Rights)? Please provide some examgén English or French or reference to ECHR
case-law.

Case-law of the European Court of Human Rights

Among many cases where the Court declared violatidkrticle 6 § 1 of the Convention with respect to
Greece, see for exampl@ntonakopoulos, Vortsela and Antonakopoulou v. Grdgidgment of 14
December 1999 Pimitrios Georgiadis v. Greec®8 March 2000)Biba v. Greecg26 September 2000),
Agoudimos and Cefallonian sky shipping Co. v. Gee@8 June 2001)Adamogiannis v. Greece
(14 March 2002)smokovitis and others v. Gregdd April 2002),Logothetis v. Greecf2 April 2001),
Vasilopoulou v. Greec@1 March 2002).

Actually, a great number of cases in front of tigHR concerns violation Article 6.1.

3. Does an explicit requirement of reasonablenes$ the length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

No.

4. Is any statistical data available about the egnt of this problem in your country? If so, please
provide it in English or French.

No.

5. Does a remedy in respect of excessive delayshe proceedings exist in your country? If so,
please describe it (who can lodge the complaint, fsee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

No. The Greek authorities have informed the CounfciEurope Committee of Ministers that legislative
measures are currently (April 2006) envisagedterimtroduction of an effective remedy in Greek,law
conformity with a series of judgments against Geedelivered by the ECtHR finding violations of Até

13 (See notablyKonti-Arvaniti v. Greecejudgment of 10 April 2003, anédggelopoulos v. Greece
judgment of 9 June 2005).

7. What criteria are used by the competent authoty in assessing the reasonableness of the
duration of the proceedings? Are they the same agt linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6, 1 EGHR?

The relevant codes on judicial proceedings proth@e the decision will be held when the case ig€e'fi
(e.g. Article 308 of the Code of Civil Judicial eealure).

13. If measures can be taken to speed up the prectngs in question, is there a link between
these measures and the general case-management ftg televant courts? Is the taking of these
measures coordinated at a central or higher level®n the basis of what criteria and what factual
information concerning the court in question (workload, number of judges, nature of cases pending,
specific problems etc.) does the competent authoyibrder such measures?



Measures are normally taken to speed up proceduthebMinistry of Justice in collaboration with the
Judges of the three highest Courts of Greece. Téwereseveral problems but the most important are
workload and lack of judges.

Legislative, infrastructural and other measuregagly adopted by Greece for the acceleration of
proceedings are described in the appendices ifolloeving CM Final Resolutions: ResDH(2005)64 on
Academy Trading Ltd and others and other cases feisceedings); ResDH(2005)66 on Tarighi Wageh
Dashti and other cases (criminal proceedings); Ré2005)65 on Pafitis and other cases (administativ
proceedingsy.

14.  What authority is responsible for supervisingthe implementation of the decision on the
reasonableness of the duration of the proceedings?

In each level of judicial proceedings (Court ofsEinstance, Court of Appeals, High Court) the hefatie
relevant Court is responsible for the supervisibthe duration of the proceedings. The Highest Colur
Greece supervises all other courts. Neverthelbescriteria for the supervision are on ah hocbasis
since there do not exist any standard criteria doess the reasonableness of the duration of the
proceedings.

15. What measures can be taken in the case of nenforcement of such a decision? Please
indicate these measures in respect of each formrafdress and provide examples.

Normally the judge(s) who is (are) in charge of tase gets a notice from his supervisor that he has
delayed a decision. The delay of publishing a dwtis considered one of the criteria for the proamof

the Judge. Recently (April 2005), one judge wasebeg from the Corps of Judges because he was
continuously delaying the proceedings in all thgeseéhe was in charge of. The decision for his siquul
was taken by the High Court (Areios Pagos) andi the first decision of this kind.

16. Is an appeal possible against a decision ohetreasonableness of the duration of the
proceedings? Is there a fixed time-frame for the gopetent authority to deal with this appeal? What
would be the legal consequence of non-compliancetiwihis time-limit?

No.

17. Is it possible to use this remedy more than oa in respect of the same proceedings? Is there a
minimum period of time which needs to have elapsedetween the first decision on the
reasonableness of the length of the proceedings athd second application for such a decision?

No.

21.  Has this remedy been assessed by the Europ&ourt of Human Rights in respect of Articles
13 or 35 ECHR? If s0, please provide reference tbé relevant case-law.

In its judgment of 10 April 2003 iKonti-Arvaniti v. Greececase and later on inalousi-Kotsovos v.
Greececase (judgment of 9 May 2004), the Court found thare was no remedy in domestic law for
length of civil proceedings cases. This was cordilrim several other recent judgments. See for eleamp
Nastou v. Greecgudgment of 29.09.2005)thanasiou v. Greeggudgment of 4.08.2005), arvbzinos v.
Greece(judgment of 4.08.2005).

Documents accessible at www.coe.int/t/‘cm.



HUNGARY

2. Have such delays been acknowledged by courtciféons? Which courts (national/European
Court of Human Rights)? Please provide some examgeén English or French or reference to ECHR
case-law.

Case-law of the European Court of Human Rights

Violation of Article 6 § 1 of the Convention witlespect to Hungary has been found in many casersebefo
the Court:Sesztakov v. Hungagudgment of 16.12.2003pzakaly v. Hungargjudgment of 25.05.2004),
Moder v. Hunganfjudgment of 5.10.2004Kellner v. Hungaryjudgment of 28.09.2004),amas Kovacs

v. Hungary(judgment of 28.09.2004).

3. Does an explicit requirement of reasonableness die length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

Indirectly yes. Section 2 (1) of the Code of CiRilocedureas amended, provides that it is the court's
ex officioduty to arrange for actions to be dealt with thigtdy and terminated within a reasonable
time. This provision, which entered into force oduly 2003, can be invoked, if one, claiming non-
respect of these duties of the court, brings aiiaffliability action in pursuance of S. 349 oktivil
Code.

4. Is any statistical data available about the egnt of this problem in your country? If so, please
provide it in English or French.

Length of proceedings in the cases pending belfieredurts
on 30 June 2006 (Hungary)

0-3 3-6 6-12 1-2 2-3 over
months | months | months | years | years | 3
years
Local | Penal 12947 8782 10692 10093 3180 1936
courts | Commercial 2369 1443 1316 1150 347 275
Labour 5398 3274 2676 1655 365 173
Civil 25500 12883 10538 8188 2343 1804
Offences 6339 2793 1479 539 64 D
Total 52553 29175 26701 21625 6304 4188
0-3 3-6 6-12 1-2 2-3 over
months | months | months | years | years | 3
years
County Penal 3168 1345 463 90 2 0
courts Commercial 513 175 74 9 0 0
as appeal| Labour 708 294 154 21 0 0
courts Civil 3118 1128 507 88 6 7
Offences 13 0 0 0 0 0
Total 7520 2942 1198 208 8 7
County Penal 292 244 316 256 80 38
courts Commercial 1024 534 694 853 352 233
as first | Military 121 51 54 16 1 1
instance | Administrative| 2629 1287 1009 562 93 28
Civil 2064 1155 1658 2114 835 345
Total 6130 3271 3731 3803 1361 645
Appellate | Penal 155 89 36 8 0 0
courts Commercial 215 58 17 3 0 0
Military 30 0 2 2 0 0
Administrative | 233 105 8 0 0 0




Civil 566 98 20 2 0
Total 1189 350 83 15 0 0

o

Note: There are 20 county courts, and 5 appel@atg<in the country.
These statistics were provided by the NationalciaildCouncil (www.birosag.hu).

5. Does a remedy in respect of excessive delayshe proceedings exist in your country? If so,
please describe it (who can lodge the complaint, fsee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

According to S. 114 of the Code of Civil Proceduaeparty may complain of the irregularity of
proceedings at any time during the proceedings.ubdds shall be taken of any oral complaint to that
effect. If the court fails to take such a complamb account, the grounds for such failure shall b
given immediately or, at the latest, in the finatision.

The Hungarian Parliament has recently passed arithe introduction of a preventive remedy based
on the Austrian model (Holzinger). Upon a compldigta party to the case, in case of refusal by the
proceeding judge to act upon it, the court of highstance would have the power to set a deadtine t

the proceeding court for taking specific measumefoconcluding the case (S. 114/A and 114/B, in

force since 1 April 2006).

According to_Article 349 of the Civil Codehe official liability of the State administratiomay be
established only if the relevant ordinary remeti@ge been exhausted or have not been found adeaquate
redress the damage. Unless otherwise specifiedptbvision also covers the liability for damagesead

by the courts or the prosecution authorities.

Changes might be brought about by the amendmepydi¢able only to cases introduced after 1 July
2003) to the effect that compensation can be cldiinespective of any fault on the part of the
proceeding judge.

In criminal cases, the granting of a more leniemtsnce on account of the length of the proceedigs
a general judicial practice in Hungary.

10. What are the available forms of redress :

- acknowledgement of the violation YES
- pecuniary compensation
0 material damage YES
0 non-material damage YES
- measures to speed up the proceedings,
if they are still pending YES
- possible reduction of sentence in criminal cases YES

- other (specify what)

21. Has this remedy been assessed by the European CoaftHuman Rights in respect of Articles
13 or 35 ECHR? If s0, please provide reference tbé relevant case-law.

Yes. InErdos v. Hungancase (decision of 3 May 2001), the Court consiti¢hat a set of civil court
proceedings, like an official liability action urrdArticle 349 of the Hungarian Civil Code, cannat b
considered as an effective remedy.

The Court’s doubts as to the effective nature obfficial liability action were further confirmedithe
caseTimar v. Hungary(decision 19 March 2002) where the Court consitléhat this remedy would
probably not be effective for a complaint aboutetad in the administration of justice. It stresteat the
Government have not submitted any precedentsrdlirsj the interpretation of Article 349 by the
domestic courts and its practical application togth complaints. The Court finally concluded that
obliging the applicant to test the scope of ArtiB#9 in the absence of any precedent would resualhi
excessively rigid and formalistic approach to tkleagistion requirement.



Apart from their failure to establish the effectiess of the remedy provided for under Article 349,
Simko v. Hungargase (decision of 12 March 2002) the Court ndtatithe Government have not referred
to the availability of any domestic procedure whigbuld have allowed the applicants to obtain other
forms of redress such as an acceleration of theepdings when they were still pending.

In criminal cases, the granting of a more leniamtasnce on account of the length of the proceedings
was recognized by the European Court of Human Riglst an effective remedy depriving the
applicant of the victim statuFéméas Kovacgidgment of 28 September 2004).






ICELAND

Brief Introduction

Since the time of Iceland regaining sovereignt@ %18, the organisation of the judicial power hasnbe
based on having a two-tier court system, with thimary jurisdiction being rested in local or regibn
courts and the secondary jurisdiction in the Supr€uaurt, as the court of sole and ultimate appiéu.
system of today is the result of a reorganisatiotha primary level culminating in 1992, accorditog
which the primary judicial instance is constitutegd eight District Courts seated around the couatrg
having territorial boundaries of their own. Thengamisation did not basically affect the structafehe
Supreme Court, which was planned in 1920 as a obdite justices, empowered to act in chambers of
three in minor cases. However, the Court has badargoing changes over the past few decades, mainly
to the effect of increasing the number of justiaad widening the scope for operating in smalleugso
The justices are now nine in all and sit in chamslmerdivisions of five and three, with a sole judigéng
able to dispose of very minor or interlocutory reett For cases of exceptional weight, a plenuneaérs
justices may be constituted.

The reorganisation of 1992 was accompanied bydbpteon of revised codes both for civil procedund a
criminal procedure, as well as revised laws gowermroceedings for implementation of judgments and
other enforcement, including restitution and injiorc

This reform was followed up by the adoption in 1298 new comprehensive Act on the courts of law
(the Judicature Act), as well as an Act on Attomat/Law. The former Act provided for the estalstisht

of a Judicial Council, with powers of supervisiomuonitoring of the operations of the District Cisybut

not of the Supreme Court. Otherwise, the respditgifor the functionability of the courts of lawnd their
financing under the national budget rests withNtieister of Justice. - The Ombudsman institutiorswa
established in Iceland in 1987, but without powfesugervision of the operations of the courts.dliation

to administrative proceedings, however, the Ombuadsspowers of monitoring and recommendation are
of major importance for purposes of preventionxafessive delays and reparation therefor.

The Icelandic courts of today are common or genewalts with jurisdiction in all fields of the law,
including a power of constitutional review of ldgtion (ex post. The only special court remaining since
1992 is the Labour Court, with jurisdiction relafito labour disputes and union wage agreementse The
in particular no constitutional court and no sefmeadministrative court. On the other hand, a firstess

to justice in certain fields (notably taxation, gmmal privacy protection, competition, housing and
insurance) is currently provided by administrativeother boards or committees acting as reviewrnals
within their domain. Their decisions are subjeatetdew by the courts of law.

Proceedings for enforcement are generally handlezbbnty commissioners (sheriffs), i.e. local/regib
representatives of the central government, whosisidas generally are subject to review by the tsoof
law under a simplified or streamlined procedure.

With respect to the work of the Supreme Cours ibibe noted that the right of appeal is relafivatle,
and generally not subject to a leave of the Caud selective or discretionary basis.

1. Does your country experience excessive delaysjimlicial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

In general, judicial proceedings in Iceland aredheithout excessive delays. The average processing
period for cases before the courts is relativebytséind may be said to be fairly close to the optimThis
applies both to the District Courts and the Supr@mart, and statistics are referred under Sectiosldw.

Delays are experienced, but more in the way of giae In civil lawsuits, a major incidence of dgda
relates to the time at disposal of the partiestfier pursuit of the case, which sometimes becomes
unnecessarily lengthy due to inefficiency and/cklaf active interest for promptness on the sid¢éhef
parties and/or their attorneys. Similarly, a ridkpoolongation of the judicial resolution of contzre
disputes attaches to the matter of case preparatiwhwill materialise if the court decides to dissna



case without consideration of the merits due tdegaate or faulty preparation, leaving the compigin
party in a position of having to commence a new@uian improved basis if and as possible.

In criminal cases, celerity is actively emphasibgdhe courts, and the major risk of serious delsiag
experienced accordingly tends to be found at teetfal stage, i.e. during the period of invesigatand
case preparation after a person is singled out &scaused” or subjected to detention as such. Mewe
delay may occur after a case is brought beforecthets if the court decides to dismiss it without
considering the merits, on grounds of faults iratieh to the indictment which are such that the
prosecution may be able to remedy them in a neeepding.

The processing time for cases relating to enforcéigenerally tends to be substantially shorter thaan
ordinary civil action, and the applicable procedlunées are specifically designed to avoid a riskearious
delay.

It is to be noted that the above situation of atie# absence of major delays differs considerfibly the
situation prevailing 2 — 4 decades ago, when paings in civil cases before the courts of firstanse
tended to be lengthy for various reasons and the calendar tended to be burdened by an excdssitle

of cases relating to enforcement of money claimghd same time, the Supreme Court tended to lzave t
battle with an overload of cases (including appegéting to enforcement), which at times resuitecivil
cases being subjected to a significantly long waigieriod after being allegedly ready for final fireg

The relatively radical change from this situatioreothe last two decades may be ascribed to several
factors and their interaction. It partly relatesthe procedural law reform achieved through thevabo
legislation of 1992 and certain prior action, aradtly to an increased emphasis in court practice on
discipline and planning in the pursuit of casesnfrineir being brought before the court to theiafin
hearing. In other words, case management is béuam gncreased attention, with judges e.g. seetang
maintain a policy of requiring celerity and fordgigon the side of the actors in a civil lawsuit heit
necessarily imposing preclusive time limitations.

Furthermore, several economic and social factotsriead to the court system have contributed to the
materialisation of this change. One of these wagl#velopment of the national economy some years ag
away from high inflation, which for a time producad abnormal incidence of recourse to the courts fo
resolution of financial claims. And beyond thiggrawing general interest for human rights togethign
relative affluence in the nation has sharpenedipw@areness of the importance of safeguarding the
independence and functionability of the judicialveo, which again has resulted in necessary regainesn
for the appropriate manning and financing of therceystem being reacted to more positively than
otherwise.

It remains perhaps to be said in the above commettiat as regards the Supreme Court, the problem o
calendar congestion mentioned as existing in pasadks has been successfully overcome many years
ago, without significant limitation of the wide higof appeal. This has been achived partly by @idithe
measures referred to in the introduction (i.e. bgradual increase in the number of justices and a
liberalisation of their authority to work in chammbeor divisions), partly by certain adjustmentsthie
procedures before the Court including added disggbwards the parties, and otherwise as a rektiie
reform provided for in the above codes and lawsidih) criminal and other judicial procedure.

2. Have such delays been acknowledged by court dg@ohs? Which courts (national/European
Court of Human Rights)? Please provide some examgdén English or French or reference to ECHR
case-law.

The occurrence of excessive delay in or in conoectvith a judicial proceeding has often been
acknowledged in decisions of the national countsien a practice which goes back a long time and has
been sharpened in recent years. The importanahettdo the delay has been varied, but has tendasel t
particularly strong in criminal cases and in casssilting from administrative proceedings of vasidind,
including tax cases.

As of now, no case against Iceland has been brdgjbte the European Court of Human Rights on the
major ground of excessive delay in judicial proéegsl having occurred.

3. Does an explicit requirement of reasonableness§ the length of the proceedings equivalent to



that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

By virtue of an amendment of the human rights araf¥ll) of the Icelandic Constitution of 1944
entering into force in 1995, an explicit requiretniem reasonableness of the length of judicial peatings
is now squarely embedded in Article 70 § 1 of tleditution, which is substantially equivalent tdiéle

6 8 1 of the European Convention on Human Rights.

In addition, under an Act No. 62/1994, the Europ€amvention has been given the force of law in
Iceland, so that its provisions now form a paroddinary Icelandic legislation, with persuasive pow
augmented by the fact of its constituting an iraéomal treaty.

Beyond this, the principle that judicial proceedirsipould be expeditiously pursued has for long éatia
part of Icelandic jurisprudence, even though noessarily being accorded a direct force of law pikes
expressed in legislation in specific relations oguaring special importance in specific circumstsc
given recognition by the courts. For criminal casesvever, the principle is clearly expressed gsreeral
rule of court procedure, i.e. that the processirgaase shall be expedited as much as feasitlielgAt33
of the Code of Criminal Procedure No. 19/1991).

Furthermore, the Judicature Act No. 15/1998 pravideArticle 24 § 2 that a judge shall be in dutyibd
to complete the processing of the cases allottddntowithin a reasonable time, and to pursue higkwo
with care and conscientiousness.

4. Is any statistical data available about the exte of this problem in your country? If so, please
provide it in English or French.

The length of proceedings in general before th&ibiCourts is monitored by the Judicial Counaihich
maintains itemised statistics on the matter. Thuplies both to civil and criminal cases, as well as
enforcement and other special procedure casestatistics are made available to the public. ThenCib

will be able to submit recommendations to the repe District Courts as a unit in relation to case
management, i.e. primarily to the Court President.

The monitoring also takes place within the resped@iourts, where attention is given to the occueeof
substantial delays, and these can be addressdteyaurt President, or by the presiding judgehéf t
delay is mainly being caused by the parties.

The Supreme Court similarly maintains running stis over the incidence of incoming appeal casds a
their disposal by the Court. The results are phblisn the annual report of the Court.

According to the statistics of the Judicial Countlile average processing time for ordinary civiesa
disposed of within the year by the eight Districu@ls was approximately 9.8 months (295 days). A
slightly more favourable average, i.e. of less amonths, was maintained through the next 6 years.

In criminal cases, the average processing timénénDistrict Courts (i.e. from the date of filing ah
indictment before the Court) for cases completatiwthe year was approximately 2.3 months (68 days
A similar average, i.e. of less than 3 months, mastained through the 6 years next preceding.

The Supreme Court does not publish statistics tverprocessing time for civil and criminal cases
submitted to the Court under an appeal callingofat procedure. In civil cases, a period of up2ce-114
weeks after the issue of a writ of appeal is albvie the parties for the preparation of the case
documentation and their basic statements. Thislimdfed by a waiting period until the hearing which
recent years has been relatively short, and aidediy the Court usually is rendered within 1 —&eks
after the hearing according to data for the ye@520nder inclusion of the time allowed to the jestthe
average processing time for these cases may hdateft as approximately 5.4 months.

For criminal cases, which are subject to swiftecpdure but also to documentation time requireméres
processing time in 2005 was approximately 3.5 menth

Statistical information relating specifically toses incurring substantial delay is not availabfel the
current record indicates a relative absence optbblem. In the Supreme Court, there can be naigues



of a substantial delay except by reason of a cdiegesf its calendar, which has been sucessfulbidad
for many years as noted within Section 1 above.

5. Does a remedy in respect of excessive delaysha proceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what —
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

Icelandic law does not include legislation whichynmze described as being specifically designed to
provide specific remedies in respect of excessdlayd in judicial proceedings, i.e. against infengent of
the general principles referred to in Section 3vabblowever, such remedies do exist by virtue daae
provisions and principles relating to legal progedin particular and of general principles relatiog
liability of the State and of the parties to judigiroceedings.

As regards preventive remedies such as an acéeteddtprocedure in a pending case, the codesvidf ci
and criminal procedure do not expressly provide tfe possibility of lodging a complaint over an
excessive delay for this purpose. In view of theegal principles of expeditious procedure, howeser,
party presumably should be able to raise such @ntpivhich would then fall to be decided upon lby t
judge or tribunal in charge of the case.

If the delay is being caused by the other party,fghrty obviously may request a ruling againsthiumt
postponement of final hearing, and any interloguttercision by the court permitting a time extengian

be submitted by the contesting party to the Supr@mart by means of a summary appeal. Further, a
defending party possibly may be able to frame tmepaint as a demand for dismissal of the caseowfith
consideration of the merits if the adequacy of ¢hse preparation also is in doubt, although cldons
dismissal normally are required to be brought dsgaged of at an early stage of the proceeding.

If the delay is due to the conduct or circumstamdes District Court judge in charge of the cake, party
allegedly suffering should be able to bring thebfgm to the attention of the President of the Gauino
also will be able to intervene at his own accordrenstrength of his duty to minitor the work oé ttourt
judges. The President may not interfere in the livandf the case by the judge, but does have aitytfor
asking the judge to withdraw from the case if auestj from the President for completing the procegli
within a reasonable term is not complied with, Asfticle 18 § 5 of the Judicature Act. The judge may
appeal a decision of the President for his withdidmm the case to the Judicial Council, which Wilve
the final say in the matter.

According to Article 27 (1) of the Judicature Aafjyone who considers a judge having caused him an
injury in the course of duty is entitled to subanivritten complaint over the matter to the Comroisgor
Judicial Functions, a supervisory body establisineder Article 23 of the Act for purposes includiag
monitoring of compliance by judges with their dttyabstain from extraneous work or activity poteliyi
involving an inconsistency with their position a@rformance as judges. The problem of excessivey dela
presumably may be made a subject of such compédihugh the question has not arisen in fachdf t
Comission should find upon consideration that ttaten is such as to merit action, the Comission may
submit written comments to the judge or decidssaé a disciplinary reprimand against him.

As regards remedies which are more of a comperystian preventive nature, it is firstly to be notbalt
the occurrence of excessive delay in the Districtr€may potentially qualify as a procedural error,
enabling the Supreme Court to quash the resultidgment in the case upon appeal. This is unlikely t
occur, however, as the superior court will norméityit itself to including an admonition to the lew
court within its judgment unless the delay hasitt been compounded by other faults in procedure.

There is one form of delay, however, which the 8om Court has established as a ground for the
guashing of District Court judgmenex officio. This relates to the requirement of the Code of ICivi
Procedure (Article 115 8§ 1) that a judgment of ¢bert should normally be handed down within four
weeks after the case is taken under consideragion aompletion of its final hearing, and to theim
requirement of the Code of Criminal Procedure (#til31 § 2), where the corresponding limit is ¢hre
weeks. A failure to observe these indicative limégularly gave cause to reprimanding commenthidy t
Supreme Court, but in a line of decisions pronodriiging the mid-nineties, the Court found thahi
limits were substantially exceeded in cases heageéroral procedure, the value of the oral heariogt

be regarded as having deteriorated to such exéeiot @nder the judgment invalid, and that the fjoelgt



accordingly must be quashed under an order fomalmaring. The precedent thus established has grove
highly effective in reducing the incidence of tHmoee limits being significantly overstepped by Dt
Court judges.

Coming secondly to remedies which are wholly corsp&ary, the main remedy will be action for
monstary damages against the State, availablpactyhaving suffered economic/material damagetdue
excessive delay in proceedings being wrongfullyired. Such action may be based on Article 32 § 2 o
the Judicature Act, which provides that the Statebe liable in damages according to general [iples

of law for damage or loss caused by acts or ommissiba judge in the course of duty. The action maty

be brought against the judge, but the State mag reoourse against him or her for indemnificatfche
damage has resulted from intentional conduct. s Téinedy is to be pursued in an independent action
rather than as part of the proceedings from witieldamage materialised.

The possibility of seeking damages for immatedasipresumably is not to be excluded, but therierité
liability for such damage will be more stringerautifor a material loss.

Beside potential liability for damages, a judge vittentionally or negligently disregards his dutieay
risk being held criminally liable and subject teaplinary or penal sanctions. This is affirmedAicle
32 § 1 of the Judicature Act, which states thahicrl liability of a judge for his conduct in oféawill be
determined by provisions of the General Penal Qagplicable to public officials) and special priors
of other laws.

Other potential remedies, mainly available in respé the pending proceedings, are listed as farms
redress in Section 10 below.

Among these, in addtion to the remedy of acknowdetnt of the excessive delay, attention is to be
called to the possible reduction of sentence imiodl cases in light of the delay. The possibitifythis
remedy is not explicitly provided for in the GerldPanal Code (mainly, Articles 70 and 74), but basn
developed by judicial practice on the basis opitsciples.

The lightening of retribution on this account mdgoatake the form of a suspension of sentence or
punishment. This similarly has been developed blicial practice, on the strength of the discretigna
powers of the courts under Article 55 of the P&wde in the matter of suspension.

As regards the potential liability of one partytte other in respect of an excessive delay in iaidic
proceedings, the general principles of tort willdmpplicable. For practical purposes, however, ¢éneedy

of taking the delay into account in the award oftsaof the proceedings, as referred to in Sectibn 1
below, may lie closer to hand.

Finally, the investigative and other action in dried cases during the pre-trial stage is subject to
monitoring and intervention by the State ProsecGtmeral, who may decide to intervene in favouhef
accused or suspect by requiring action, or pos$iplsesolving upon a discontinuation of the prosieou
Furthermore, serious delays incurred during tlaigeswill typically raise the question of redrestobethe
courts in the form of reduction in or suspensiosaftence.

6. Is this remedy also available in respect of peimy proceedings? How?

The availability of remedy or redress for excesdgildays in respect of the pending proceedings is
substantially described within Sections 5 and T@dfe

7. Is there a cost (ex. fixed fee) for the use of thismedy?
No.
8. What criteria are used by the competent authority m assessing the reasonableness of the

duration of the proceedings? Are they the same ag linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6 § 1 EHR?

The criteria used by the Icelandic courts in agsgsthe reasonable duration of proceedings may be
assumed to be similar to those applied by the EamoCourt of Human Rights, but will not necessdrdy



linked thereto, although the courts certainly dile ¢o cite Article 6 § 1 of the Convention andereb the
practice of the Court.

9. Is there a deadline for the competent authorityo rule on the matter of the length? Can it be
extended? What is the legal consequence of a possilfailure by the authority to respect the
deadline?

There is no specific deadline for a ruling on tregter of length of proceedings, and no specifivigion
is made for the legal consequences of a failuneaking a timely ruling.

10.  What are the available forms of redress:

- acknowledgement of the violation YES
- pecuniary compensation
o] material damage YES
o] non-material damage YES/NO
- measures to speed up the proceedings,
if they are still pending YES
- possible reduction of sentence
in criminal cases YES
- other (specify what) YES

The other forms of redress to be mentioned aglyfithat a reduction of sentence in criminal sasay
take the form of a suspension of the sentence.

Secondly, an unnecessary delay in judicial procgmsdivhich is caused by a party intentionally or by
virtue of recklessness or glaring mistake may tasuhn award of costs to the other party, accordin
Article 131 (1) (b) of the Code of Civil ProceduFfaurther, under Article 135 (1) (c) of the Codeyaaty
may be subjected to a procedural fine for intemaigrcausing an unnecessary delay.

11.  Arethese forms of redress cumulative or alteative?
The forms of redress may be cumulative, as fanesdurt concerned may deem suitable.

12 If pecuniary compensation is available, accordionto what criteria? Are these criteria the
same as, or linked with, those applied by the Euragan Court of Human Rights? Is there a
maximum amount of compensation to be awarded?

The criteria for awarding and assessing pecunianyadjes will be determined by the courts on thesludsi
general principles and the law rule being applida criteria may be expected to be similar to thaisbe
European Court of Human Rights, but will not neaglsbe linked thereto.

There is no fixed maximum amount.

13.  If measures can be taken to speed up the prodaggs in question, is there a link between
these measures and the general case-management leé televant courts? Is the taking of these
measures co-ordinated at a central or higher level®n the basis of what criteria and what factual
information concerning the court in question (workload, number of judges, nature of cases pending,
specific problems etc.) does the competent authgyibrder such measures?

In the determination of such measures as can lem tkspeed up a proceeding, it may be considered
reasonable to have a view to the general case mange of the court concerned and to such factors as
existing workload and the nature of other caseslipgn(in terms of need for priority). However, the
determination will primarily be up to the judgejodges in charge of the proceeding, who will pritgar
take account of other cases in his or their charge mainly when the judge in question is in &ifion of
wishing or being required to withdraw from the césat the matter of coordination will be relevamtai
wider perspective.

As related within Section 4 above, a recommendatbnthe Judicial Council (and in extreme
circumstances, an opinion of the Commission forickaldFunctions) may play a part in the eventual
determination. These bodies presumably may tetakéothe wider perspective.



14.  What authority is responsible for supervising lhe implementation of the decision on the
reasonableness of the duration of the proceedings?

In the event that the Supreme Court has orderegdfispaction in the case in question under consitien
of the reasonableness of the duration of the pdiegethe responsibility for implementing the demisto
that effect lies with the District Court judge adges in charge of the case.

15.  What measures can be taken in the case of nomf@rcement of such a decision? Please
indicate these measures in respect of each formmidress and provide examples.

There are no known instances of a failure to implensuch a decision on the part of the lower court.
Presumably, the appropriate measure in such situatbuld be a complaint susceptible to a new appeal
the Supreme Court.

16. Is an appeal possible against a decision on tlmeasonableness of the duration of the
proceedings? Is there a fixed time-frame for the copetent authority to deal with this appeal? What
would be the legal consequence of non-compliancetiwvthis time-limit?

A decision by the District Court on the reasonagdesnof the duration of the proceedings which isridak

the form of a grant or determination of a time agien can be submitted to the Supreme Court by a
summary appeal. A decision expressed or impliedigtained within a judgment in the case can be
submitted to the Supreme Court by an appeal ofjutigment in whole or in part. The time limits
applicable will be the same as for similar appeabther grounds, and the consequences of a fadure
meet the limits will be similar, i.e. that an appedll not be allowed in the absence of special
circumstances.

17. Isit possible to use this remedy more than oadn respect of the same proceedings? Is there a
minimum period of time which needs to have elapsedetween the first decision on the
reasonableness of the length of the proceedings atie second application for such a decision?

The answer presumably will be yes in the case dhtamlocutory appeal, i.e. in the event that tinst f
complaint does not suffice to solve the problemer&his no set minimum period which needs to have
elapsed, but it presumably will be imperative te dirther consequences and/or a further incidehtiee
delay.

18. Is there any statistical data available on these of this remedy? If so, please provide it in
English/French.

There are no statistics available.

19.  What is the general assessment of this remedy?

A general assessment of the remedies availabéspect of excessive delays in proceedings wilblibea
effect that the remedies may be expected to satisfyequirements of Article 70 § 1 of the Conétitu
and Article 6 § 1 of the European Convention of ldanRights. A possible exception may materialise if
the delay is primarily due to a patently unaccdptabse overload of the national court (which gecbfon

delay may be less amendable to remedy than otbands). However, such situation does not prevail in
Iceland at this time.

20.  Has this remedy had an impact on the number @fases possibly pending before the European
Court of Human Rights? Please provide any availablseatistics in this connection.

It is believed that no impact on the work of thedpean Court of Human Rights has occurred.

21.  Has this remedy been assessed by the Europeasu@ of Human Rights in respect of Articles
13 or 35 ECHR? If so, please provide reference tbe relevant case-law.

No.






IRELAND

1. Does your country experience excessive delays irdjaial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

There have been instances of complaints and ltigaegarding delays in civil and criminal judicial

proceedings in Ireland. Nonetheless, Ireland hgsoa record in this regard. In January 2006 Mrideist

Finnegan, President of the High Court, stated tetHigh Court has made significant progress ia thi
respect and although he is aware of problems ‘wieng exist’ the situation is vastly improved franat

of four years agd.The appointment of additional judges and the iomiof extra courtrooms has resulted
in improvements.

The Courts Service is responsible for the manageofetme Courts and states in its Annual Report for
2004 that waiting times were reduced during theibdeand that they will continue to improfe.

There is a body of Irish jurisprudence concernietay in relation to the making of a complaint with
special consideration in relation to charges ofdcbéxual abuse but, as this delay occurs befalieigl
proceedings have been instituted, it will not besigered in this questionnaite.

2. Have such delays been acknowledged by court deciss® Which courts (national/ European
Court of Human Rights)? Please provide some examgen English or French or reference to
ECtHR case-law.

The issue of delay has been considered by domestids and orders have been granted to prohibit
criminal, or strike out, civil proceedings on thesls of delay. The Constitution provides guarantees
against excessive delays and the courts will exaraach case on its own facts. The Courts have not
become involved in any general appraisal of avevegjéng times or an analysis of the extent of déta

Irish courts.

Delays have also been found to exist by the Euro@urt of Human Rights in the casesBafrry v.
Ireland;* Doran v. Ireland O'Reilly v. Ireland andMcMullen v. Ireland.

3. Does an explicit requirement of reasonableness die length of the proceedings equivalent to
that contained in Article6 § 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

Criminal

In the criminal context Article 38.1 of the Iristo@stitution has been interpreted to imply the righén
early trial. That Article provides:

“No person shall be tried on any criminal chargevean due course of law.”

The Supreme Court acceptedrirthe matter of Paul Singer (nd’)2a prosecution for fraythat:

t Finnegan P,Staggering condition of the non-jury list' — theeBident of the High Court respond2006) 100(1)

G.L.S.l., 12.
2 Available from www.courts.ie, publications sectio

See for example JO'C v. DPP 31R [2000] 478 and BLR.P. Supreme Court 631/07/2006.
Application no. 18273/04, 15 December 2005.

Application no. 50389/99, 31 July 2003.

Application no. 54725/00, 29 October 2004.

Application no. 42297/98, 29 October 2004.

8 (1960) 98 I.L.T.R. 112.
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“... the Constitution guarantees to every citizen thattrial of a person charged with a criminal
offence will not be delayed excessively; or, taesgpthe same proposition in positive terms, that
the trial will be heard 'with reasonable expeditioi®

The courts have stated that they will considerydasaa whole in the particular circumstances ottse'’

In a recent Supreme Court decision involving clifck abuse where 30 or so years had elapsed before
formal complaint, the law concerning delay by tlenplainant in making a formal complaint it was
restated as follows:

“The test is whether there is a real or serious tigl the applicant, by reason of the delay, would
not obtain a fair trial, or that a trial would benfiair as a consequence of the delay. The testtis to
applied in light of the circumstances of the caSe.”

Civil

In the civil context, the implied constitutionaliniple of basic fairness of procedures under fgtit9.3.1
has been held to ground the termination of a ctairthe ground of delay.In the case o® Domhnaill v.
Merrick™® it was said that “While justice delayed may neta/s be justice denied, it usually means justice
diminished”, the judge also stated that ‘inordinatel inexcusable’ delay will not be overlooked ssle
there are countervailing circumstances. It was tigltithe claim in question was barred due to deley
though it had been brought within the time peritjoltated by the Statute of Limitations 1957. Imding

to this decision the Court was influenced by Aeiél of the ECHR, even though it had not yet been
incorporated into domestic law.

(a)the courts have an inherent jurisdiction to conthair own procedure and
dismiss a claim when the interests of justice meghiem to do so;

(b) it must, in the first instance, be established lty party seeking a dismissal
proceedings for want of prosecution on the grouhdetay in the prosecutit
thereof, that the delay was inordinate and inexudesa

(c) even where the delay has been both inordinate rextusable the court m
exercise a judgment on whether, indiscretion, on the facts the balance of ju
is in favour of or against the proceeding of theeca

(d) in considering this latter obligation the courtigtitied to take into considerat
and have regard to

(i) the implied constitutional principles of basic feiss of procedures,

(i) whether the delay and consequent prejudice ingbeia facts of the case are such as to
it unfair to the defendant to allow the action togeed and to make it just to strike out
plaintiff's action,

(iii) any delay on the part of the defendant - becatigation is a two party operatiorthe condur
of both parties should be looked at,

(iv) whether any delay or conduct of the defendant atsoinacquiescence on the part of
defendant in the plaintiff's delay,

(v) the fact that conduct by the defendant which indube plaintiff to incur further exper
in pursuing the action does not, in law, constiaeabsolute bar preventing the defen
from obtaining a striking outrder but is a relevant factor to be taken intooaot by thi
judge in exercising his discretion whether or mostrike out the claim, the weight to
attached to such conduct depending upon all tleemistances of the particular case,

o In the Matter of Paul SinggiNo. 2) (1960) 98 I.L.T.R. 112.
10 In Blood v. DPR2March 2005, Supreme Court, McGuinnessid)Guinness J held:

“cases involving delay in prosecution, or the dépigthe right to an expeditious trial, must beided on an ad hoc basis, in
the particular circumstances of the case. In theigalar circumstances of this case, taken as algjibseems to me that the
delays in the latter period of the prosecutionhef &pplicant amount to a denial of his right toexpeditious trial.”

1 H v. D.P.R 31 July 2006 Supreme Court.
12 O’Donoghue v. Legal Aid Boar2il December 2004, High Court, Kelly J.

13 [1984] IR 151 See alderimor v. Stokes Kennedy Crowlefere Hamilton J stated that the courts may dsenidaim on the
grounds of inordinate and inexcusable delay, whenirterests of justice require it, having regardhe implied constitutional
principles of basic fairness of procedures.



(vi) whetherthe delay gives rise to a substantial risk that itot possible to have a fair trial
is likely to cause or have caused serious prejuti¢be defendant,

(vii) the fact that the prejudice to the defendant reteto in (vi) may arise in many ws ant
be other than that merely caused by the delayudiney damage to a defenda
reputation and businesk."

Prior to the European Commission on Human Rights2803 coming into effect it was held that a party
“...had a right, in particular by virtue of, or moregbably by analogy with the provisions of the [EQHR
to a fair trial, which encompasses the notion epeedy trial.”*®

Following the incorporation of the ECHR into Irifdw, subject to statutory provisions or rules afila
every organ of the State is requirad perform its functions in a manner compatiblehwitte State’s
obligations under the Convention provisioihilst the definition of brgan of Statedoes not include a
court, nonetheless all other public or State bogliesoound by the terms of the Convention and Gtlar
6(1) in particular. The possibility of an awarddaimages to a person injured as a result of a eentian

of the State’s obligations under the Conventiqur@vided for.

4, Is any statistical data available about the exterf this problem in your country? If so, please

provide it in English or French.

The Courts Service is responsible for the manageoferourts. Average waiting times in each court fo
2005 are as set out below. Provision is made tordcearly hearing dates to urgent and emergency
matters. The average times are as follows:

Supreme Court

Criminal

Court of Criminal Appeal

High Court

Central Criminal Court

Special Criminal Court
Circuit Court
District Court

Family
High Court

Circuit Court
District Court

Civil
Commercial Court

14 months from lodgement of a certificate of meests to hearing date
(earlier hearing dates are allocated by the courtrigent cases).

Sentence appeals 6-8thwon
Conviction cases 7-9 months
Bail applications — date immediatelyitalde

6 months for cases retureeithe court in November and December
2005

4 months
7 months (Average)

3 months (Average)

3 months
6 months (Average)

11/2 months (Average)

Date immediately available

Chancery Motions list — date immediately avddab

Cases certified as ready for trial — 10 months

Special Summons (Mortgage suits) — 3 weeks

Chancery miscellaneous — 4 months (cases taksmgthan 2 hours
1 Primor plc v. Stokes Kennedy Crow[@®96] 21.R. at 475.

1 Duignan v. Carway2001] 4 IR 550.



will be dealt with sooner)
Non-Jury Miscellaneous - 7 months (cases takisgtlean 2 hours will be dealt
with sooner)
Motions list — 3 weeks
Actions certified as ready for trial — 22 months

Judicial Review (excluding asylum) 15 months (cdakig less than 2 hours will be dealt with sopner

Judicial Review (asylum) Prior to obtaining leawgudicially review decision — 5 weeks
Following leave to judicially review decision fonths

Jury Civil actions for damages for assault, def@onat wrongful
imprisonment, or objections to warship proceedirg® months,
warship matters get priority.

Appeals from the Circuit Court 8 weeks

Personal and Fatal Injuries 17 months (Average)

Probate Office 6-8 weeks

Circuit Court 10 months (Average)

District Court 2.5 months (Average)

5. Does a remedy in respect of excessive delays in fireceedings exist in your country? If so,

please describe it (who can lodge the complaint, fsee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

Criminal

In the criminal context an accused can take JudRaaiew proceedings seeking an order for protubiti
against the prosecution on the ground of delays &pplication is to be made before the High Coyerp
accused and must be made ‘prompflyThe Court has an inherent jurisdiction to prahébprosecution
where there is unreasonable delay.

Civil
In the civil context defendants may seek an ordedismissal for want of prosecution in circumsesic
where there has been delay on the part of thetilaliis application is made to the courts.

In O’'Donoghue v. Legal Aid Boartithe High Court held that the applicant in familpgeedings could
obtain a declaration of breach of rights underchetd0.1.3 and be awarded damages for delay iSttte
providing her with legal aid. This case was notesghpd to the Supreme Court.

Under the European Convention on Human Rights A882n applicant may apply to the High Court for
damages if an organ of State has not fulfillediiBgations under the Convention. Under that legjish
the courts are excluded from the definition of orgé State but delay by the DPP or other Statetagen
agencies might give rise to this remedy.

Under the Courts and Court Officers Act 2002 sect6, if judgment has not been delivered within a
prescribed period the Courts Service will list thatter before the relevant judge and at that tireeJtidge
must fix a date by which time judgment will be defied.

According to a procedure initiated in 1996 anygétit who has a complaint in relation to delay must
address it formally to the President of the Highu€dHowever, the ECtHR i©®’'Reilly found that this did
not constitute an adequate remedy.

16 Connolly v. DPPL5 March 2003, HC, Finlay Geoghegan J.
w 21 December 2004, High Court, Kelly J.



The Courts themselves employ a system of case rearead and judges seized of a case will set deadline
by which time the parties are required to have sttibdhor served documents. Legislation, including t
Statute of Limitations 1957, stipulates the peifiodvhich applicants must take proceedings, befoeg t
become ‘statute barred'.

6. Is this remedy available also in respect of pendingroceedings? How?
An application can be made at any stage in proogedi
7. Is there a cost (ex. fixed fee ) for the use of thremedy?

Generally, costs follow the event of the trial theey are awarded to the winning party. Howevegras
may be made to a particular party in relation &c#fr interlocutory proceedings.

8. What criteria are used by the competent authority m assessing the reasonableness of the
duration of the proceedings? Are they the same agr linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6 § 1 EHR?

Criminal

In criminal proceedings the courts have assessed the reaswssbé the duration of the proceedings with
respect to the complexity of the ca8ehowing increasing tolerance with greater compleXelevant
factors considered by the courts are the large rumfbwitnesses to be interviewEathe need to examine
and consider witness stateméhend the lack of co-operation from an institutfon.

The Courts may also have regard to the condudteoBpplicant and the relevant authorities and, as w
stated inDPP v. Bymé? a violation of the right will be more readily idéied if there has been an
‘improper motive or gross carelessness on thegbatte prosecuting authorities’. In assessing delasy
courts will include delay caused by the prosecuiod by the courts.

The issue of what is at stake for the applicantbeen mentionéd as a relevant factor by the Courts.
Constitutional rights in themselves are considévdzk of great importance and any infringemenieiated
very seriously. There have been no judicial statesnéo the effect that a matter is of too trivial a
conseqguence to attract Constitutional protection.

The natural coincidence of fair trial, delay andjpdice to an applicant have resulted in some sirfiin
Irish case law on the subject of delay. There &ta dtating that in order for breach of constimél rights
due to delay to be of relevance the applicant slustv that prejudice has or will be caused by thayde
As stated in answer to question 3 above, in a teggreme Court judgment:

“The test is whether there is a real or serious tigkt the applicant, by reason of the delay, would

18 In Keely v. Moriarty,it was held that a delay of five years between dampand charge in a very complex case
involving allegations of conspiracy to defraud dit disclose “acts or omissions which could reablynlae described as delay.”

19 Barry v. DPP17 December 2003, Keane CJ: “This was a case ichvthe Gardai had to investigate over six hundred
complaints and in which they took written statersefitom one hundred and forty six persons. In aoldjtexpert medical
evidence had to be obtained with a view to ascerngiwhether the conduct complained of was justifie medical terms”;
Keely v. Moriarty(7 October 1997) HC.

2 Keely v. Moriarty(7 October 1997) HC, Lynch v DPP (16 December 1947)
2 Blanchfield v. Harnetf2002] 3 IR 207.
2 [1994] 2 IR 236, 246.

= In DPP v. Arthursa delay of two years and three months was said emlexcessive delay in bringing summary procesding

to trial. In this case the prosecution was listedhwee occasions on which it had not gone aheatkilD] stated that:

“the inference that these delays are the resuét fafilure on the part of the State to have providdequate resources so that
the District Court could deal with the cases befibie an expeditious manner is inescapable. THertaon the part of the
State to have made adequate provision for the @iqesiconduct of cases in the District Court ...[vas unwarranted
invasion of the accused constitutional right toeageditious trial.”

See als®PP v. Byrng1994] 2 IR 236Robert Byrne v. DPR2 July 2005, High Court, Peart J.
2 DPP v. Byrng1994] 2 IR 236 at 24&C v. DPP[199] 2 IR 25 at 65.



Civil

not obtain a fair trial, or that a trial would benfiair as a consequence of the delay. The testtis to
applied in light of the circumstances of the caSe.”

Although case law in the area of civil law is les/eloped than in the criminal sphere, broadly laimi
criteria are considered. The judgment of Hamiltdnr@Primor v. Stokes Kennedy Crowiéyescribes the
court’s approach as follows:

“(a) the courts have an inherent jurisdictiondontrol their own procedure and to dismiss a claim
when the interests of justice require them to do so

(b) it must, in the first instance, be establishgdhe party seeking a dismissal of proceedings fo
want of prosecution on the ground of delay in tresecution thereof, that the delay was inordinate
and inexcusable;

(c) even where the delay has been both inordiaate inexcusable the court must exercise a
judgment on whether, in its discretion, on thedahe balance of justice is in favour of or against
the proceeding of the case;

(d) in considering this latter obligation the ebis entitled to take into consideration and have
regard to

(i) the implied constitutional principles of basarness of procedures,

(i) whether the delay and consequent prejudicthénspecial facts of the case are such as to
make it unfair to the defendant to allow the actiomproceed and to make it just to strike out
the plaintiff's action,

(iii) any delay on the part of the defendant -- dese litigation is a two party operation, the
conduct of both parties should be looked at,

(iv) whether any delay or conduct of the defendembunts to acquiescence on the part of the
defendant in the plaintiff's delay,

(v) the fact that conduct by the defendant whiduaes the plaintiff to incur further expense in
pursuing the action does not, in law, constituteahsolute bar preventing the defendant from
obtaining a striking out order but is a relevanttar to be taken into account by the judge in
exercising his discretion whether or not to stri the claim, the weight to be attached to
such conduct depending upon all the circumstanttsemarticular case,

(vi) whether the delay gives rise to a substamiid that it is not possible to have a fair trial o
is likely to cause or have caused serious prejuttidthe defendant,

(vii) the fact that the prejudice to the defendagierred to in (vi) may arise in many ways and
be other than that merely caused by the delayudtiey damage to a defendant's reputation
and business®

As mentioned in response to question 3 the ECHRbkas incorporated into domestic law and Article 6
has been directly relied upon. As a result, it l@sn suggested that it is no longer necessarytablish
prejudice where unacceptable delay exists in pigteedings®

9.

Is there a deadline for the competent authority taule on the matter of the length? Can it be

extended? What is the legal consequence of a possilfailure by the authority to respect the
deadline?

25
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Hv. D.P.P 31 July 2006 Supreme Court.

[1996] 2 IR 459.

[1996] 2 IR 459 at 475. This test has been faldwnDuignan v. Carway2001] 4 IR 550.
Crowley v. Roche Products (Ireland) Lthaster of the High Court, Decision of 20 Janusi9&



No such deadline exists.

10. What are the available forms of redress:
- acknowledgement of the violation YES
- pecuniary compensation
o] material damage YES
o] non-material damage YES
- measures to speed up the proceedings,
if they are still pending YES
- possible reduction of sentence in criminal
cases NO

- other (specify what)

In criminal proceedings if Article 38.1 is held tmve been breached because of delay, an order of
prohibition will be granted directing that the peostion be restrained. Similarly, in a civil actidra
Defendant successfully argues that Article 40.588 lbeen violated by reason of delay the claim lvill
dismissed for want of prosecution. In a judgmertha High Court a Plaintiff in a civil matter corapt
successfully about delay and declaration of brefctghts and damages were awarded. In the caBe of

v. DPP? it was held that although a breach of constitatigights in the context of criminal proceedings
had not been made out, any further delay wouldbeatolerated and the courts should not permit it to
occur.

In criminal proceedings if an accused has beenstody pending trial, the period spent in custodiybe
set off against a sentence imposed.

11. Are these forms of redress cumulative or alternatig?

Generally, proceedings will be restrained wherecceptable delay has been shown to exist. A deidarat
of breach of rights has been accompanied by andavfatamages in a civil case.

12. If pecuniary compensation is available, accordinga what criteria? Are these criteria the
same as, or linked with, those applied by the Euragan Court of Human Rights? Is there a
maximum amount of compensation to be awarded?

In O'Donoghue v. Legal Aid Boardamages were calculated with regard to the lofered by the
applicant® and stress and upset caused.

13. If measures can be taken to speed up the proceeding question, is there a link between
these measures and the general case-management leé televant courts? Is the taking of these
measures co-ordinated at a central or higher level®n the basis of what criteria and what factual
information concerning the court in question (workload, number of judges, nature of cases pending,
specific problems etc.) does the competent authoyibrder such measures?

No.

14.  What authority is responsible for supervising the mplementation of the decision on the
reasonableness of the duration of the proceedings?

In criminal prosecutions successful applicationdarthe above-mentioned constitutional rights have
resulted in orders that the proceedings be abandditere have not been any orders that a trialldhou
be speeded up or completed by a certain date.cf suders were to be made any failure to comply
would be brought back to court and the judge instjoe would be responsible for supervising the
implementation of such decisions.

2 [2000] 1 IR 403.

o By the time the proceedings for breach of Caoumstibal rights had concluded the maintenance agipdic had been

determined and the High Court’'s award for breaclCofstitutional rights was calculated as the amadinhaintenance the
applicant would have received for the period dukiigch she was waiting for Legal Aid.



15. What measures can be taken in case of non-enforcemieof such decision? Please indicate
these measures in respect of each form of redressigprovide examples.

Generally if an order has been made on the grooindslay, a prosecution or claim will be restrainéé
mandatory order provided that proceedings shouleXpedited it would be open to an applicant todssu
proceedings if it was not complied with.

16. Is an appeal possible against a decision on the mmmableness of the duration of the
proceedings? Is there a fixed time-frame for the gopetent authority to deal with this appeal? What
would be the legal consequence of non-compliancetiwihis time-limit?

An order made by the High Court may be appealgdet@upreme Court. There is no fixed time-frame for
an appellate court to deal with an appeal but tbegedings would be subject to the same Constitaitio
guarantees of reasonable expedition.

17. Isit possible to use this remedy more than once imespect of the same proceedings? is there a
minimum period of time which needs to have elapsedetween the first decision on the
reasonableness of the length of the proceedings athd second application for such a decision?

There is no reason why this remedy could not bd os@e than once in respect of the same proceedings

18. Is there any statistical data available on the usef this remedy? If so, please provide them in
English/French.

Not applicable.
19. What is the general assessment of this remedy?
Not applicable.

20. Has this remedy had an impact on the number of caseossibly pending before the European
Court of Human Rights? Please provide any availablstatistics in this connection.

Not applicable.

21. Has this remedy been assessed by the European CoaftHuman Rights in respect of Articles
13 or 35 ECHR? If so, please provide reference tbé relevant case-law.

The remedy available before this development wasidered by the European Court of Human Rights in
the cases dBarry v. Ireland®* Doran v. Ireland®? O'Reilly v. Ireland® andMcMullen v. Ireland®* In each

of these decisions Ireland was found to be in brediche convention for failure to provide an adstqu
remedy for delay.

s Application no. 18273/04, 15 December 2005.
32 Application no. 50389/99, 31 July 2003.
s Application no. 54725/00, 29 October 2004.

34 Application no. 42297/98, 29 October 2004,



ITALY

1. Does your country experience excessive deldagsudicial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Yes.

2. Have such delays been acknowledged by courtcggons? Which courts (national/European
Court of Human Rights)? Please provide some examgeén English or French or reference to ECHR
case-law.

Case-law of the European Court of Human Rights

In Di Mauro v. ltaly (judgment of 28 July 1999), the Court drew attentto the fact that since
25 June 1987, the date of tBapuano v. Italjjudgment (25 June 1987), it had delivered 65 juelgin
which it had found violations of Article 6 § 1 imqeeedings exceeding a “reasonable time” in thi civ
courts of the various regions of Italy. Similayder former Articles 31 and 32 of the Conventiooye
than 1.400 reports of the Commission resultedsolations by the Committee of Ministers findingytan
breach of Article 6 for the same reason.

The Court found violation of Article 6 8 1 amondets inLedonne v. Italyjudgment of 12 May 1999) in
respect of criminal proceedings, Abenavoli v. Italy(judgment of 2 September 1997) in respect of
administrative proceedings and @eteroni v. Italy(judgment of 15 November 1996) in respect of civil
proceedings.

In Cocchiarella v. Italy(judgment of 29.03.2006), the Court after yearsxafmining the reasons for the
delays attributable to the parties under the Hali@ocedural rules, had to resolve to standardize i
judgments and decisions. This allowed it to adoptarthan 1.000 judgments against Italy since 1899 i
civil length-of-proceedings cases. That approaat fade it necessary to establish scales on ecuitabl
principles for awards in respect of non-pecuniamdge under Article 41, in order to arrive at ealgft
results in similar cases.

3. Does an explicit requirement of reasonablenes$ the length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

Article 111 of the Constitution provides that “Arctdof parliament shall lay down provisions to emlsur
that trials are of a reasonable length” introduzgthe Pinto law.

4. Is any statistical data available about the egnt of this problem in your country? If so, please
provide it in English or French.

See the answer to question number 2.

5. Does a remedy in respect of excessive delayshe proceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

Yes.

In 2001, the so-called “Pinto L&vihas introduced a specific domestic legal remedi vespect to the
excessive length of proceedings allowing applicemtsbtain an appropriate relief in the form ofaficial
compensation before the Court of Appeal.

A complaint can be lodged by anyone sustaining miacyl or non-pecuniary damage as a result of a
violation of ECHR.



A special requirement, distinct from the generacpdural law, is provided for the applicants: dncla
must be submitted by a lawyer holding special aitthdt must be submitted within six months frohet
date when the decision ending the proceedings bexfinal (or during the proceedings, from the mamen
when there was already a delay of proceedings).

The remedy proceedings are separate from the gliogseon merits.
6. Is this remedy also available in respect of pding proceedings? How?
Yes, the same remedy is provided both for pendiggesmded proceedings.

8. What criteria are used by the competent authdty in assessing the reasonableness of the
duration of the proceedings? Are they the same agr linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6 § 1 EHR?

Since 2004 and after a number of the European Sgudgments in which other violations were found,
the Italian Court of Appeal and the Cassation Caddpted the same criteria as those applied by the
European Court of Human Rights.

9. Is there a deadline for the competent authositto rule on the matter of the length? Can it be
extended? What is the legal consequence of a possifailure by the authority to respect the
deadline?

Yes. The Court of Appeal shall deliver a decisiathin four months after the application is lodged.
However, no sanctions or any other legal conseguimanissing the deadline have been provided yor b
the Law.

10. What are the available forms of redress :
- acknowledgement of the violation YES
- pecuniary compensation
- material damage YES
- non-material damage YES
- measures to speed up the proceedings,
if they are still pending NO

The remedy is only a compensatory one: paymentsafaof money, and giving suitable publicity to the
finding of a violation.

The competent authority can not set a time-limitdoclude the proceedings complained of.

If a claim is grounded, a decision shall be commated to State Council at the Court of Audit toldea
him to start an investigation into liability, and the authorities responsible for deciding whetteer
institute disciplinary proceedings against thel ggivants involved.

12.  If pecuniary compensation is available, accding to what criteria? Are these criteria the
same as, or linked to, those applied by the EuropaaCourt of Human Rights? Is there a maximum
amount of compensation to be awarded?

There is no limit as to the amount of compensation.

16. Is an appeal possible against a decision ohetreasonableness of the duration of the
proceedings? Is there a fixed time-frame for the gopetent authority to deal with this appeal? What

would be the legal consequence of non-compliancetiwihis time-limit?

Yes, a decision can be appealed before the Co@asgation. There is no time-limit for it to deathathe
appeal.

20.  Has this remedy had an impact on the number afases possibly pending before the European



Court of Human Rights? Please provide any availablstatistics in this connection.

Yes, following Brusco v. Italy cas€decision of 6 September 200t®se, an important number of
applications lodged before the European Court wectared inadmissible.

21.  Has this remedy been assessed by the Europ&wurt of Human Rights in respect of Articles
13 or 35 ECHR? If so, please provide reference tbe relevant case-law.

In its decisionDi Cola and ors. v. Italy(decision of 11 October 2001), the Court considethat the
remedy provided by “Pinto Act” was an effective emy for the purposes of Articles 13 and 35.

Later the amount of damages awarded by the Itabiants has proven in some cases to be inadequéite an
thus, the remedy was considered ineffecti8eofdino and ors. (no. 1) v. Italydecision of 27 March
2003).

This defect was corrected by the Italian Court a§€ation in a judgment of January 2004, as notedeby
Court inDi Sante v. Italyno. 56079/00, decision of 24 June 2004. The Gook the view that this new
development in national law should have been wilelywn by 26 July 2004, which became the key date
for the exhaustion of domestic remedies.

The recent judgments of the Grand Chamber (in qdai the lead judgment @cordino v. Italy
judgment of 29 March 2006) outlined that the pratiegs under the Pinto law were not entirely
sufficient and therefore did not deprive applicapftsheir victim status for the purpose of bringiag
case to Strasbourg.

The victim status of the applicants was based jpatkly on the manifestly unreasonable nature of the
amounts awarded by the ltalian authorities (inalgdsums as low as 8% of what the ECHR would
have awarded).






LATVIA

1. Does your country experience excessive delaysjidicial proceedings? which proceedings
(civil, criminal, administrative, enforcement)?

Yes.

2. Have such delays been acknowledged by court @gens? Which courts (national/European
Court of Human Rights)? Please provide some examgeén English or French or reference to ECHR
case-law.

Yes. See, for example, judgments of the Court ohilu Rights in cases:

— Case of.avents v. Latvia

— Case oEstrikh v. Latvia

— Case ofCistiakov v. Latvia

— Case oMoisejevs v. Latvia

— Case ofreimanis and Lidums v. Latvia
— Case oKornakovs v. Latvia

However there have been also judgments of the @uduman Rights, where the applicant holds that
there is violation of the length of proceedingst the Court found no such violation. See for exampl
judgments of the Court of Human Rights in cases:

— Case oNazarenko v. Latvia
— Case ofgors Dmitrijevs v. Latvia

3. Does an explicit requirement of reasonablenes$ the length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

The first sentence of Article 92 of the Constitatiof the Republic of Latvia (Satversme) provides:
“Everyone has the right to defend their rights Ewdul interests in a fair court.”

The Constitutional Court in some of its Judgmente (for example Constitutional Court 5 March 2002
Judgment in case No. 2001-10-01; 4 February 2088rdent in case No. 2002-06-01, 4 February 2003
Judgment in case No. 2003-03-01, 27 June 2003)chasluded that the notion “the fair court”,
incorporated into Article 92 of the Satversme, udels several mutually interconnected aspects.dbne
them is the “fair court” as the appropriate prodasslaw-based state in which the case is beivigwed.

In this aspect the concept “a fair court” shallrbad together with the principle of justice, whiclows
from Article 1 of the Satversme.

Thus Article 92 of the Satversme requires credtiirggsystem in the State under which the court shall
review cases under the procedure, ensuring faimapartial adjudication of the matters.

To assess the compliance of the challenged norimAxticle 92 (the first sentence) of the Satversomes
has to establish also whether the process, whiofooos with the “fair court”, includes adjudicatiaf
the case in a reasonable time (see Constitutiamat Gudgment in case No. 2003-03-01, 27 June 2003)

Taking into consideration Article 89 of the Satvees which establishes that the State shall recegmd
protect fundamental human rights in accordance thighConstitution, laws and international instrutaen
binding upon Latvia and the fact that the objectifi¢he legislator has not been to differentiatevieen
the norms of the human rights, included in the &atme and the international human rights norms;-but
quite to the contrary — to create mutual harmonthe$e norms, it can be concluded that Article %@
Satversme guarantees minimum of rights, enshrimedArticle 6 (the first and the second parts)haf t



Convention (see Constitutional Court Judgment gedgo. 2003-03-01, 27 June 27 2003).
Criminal Procedure Law provides:

“Section 14. Rights to the Completion of Criminab&eedings in a Reasonable Time Period

(1) Each person has the right to the completioorohinal proceedings within a reasonable time
period, that is, without unjustified delay.

(2) A performer of criminal proceedings shall chdise simplest type of criminal proceedings that
complies with the concrete conditions, and shallafiow for unjustified intervention in the life af
person and unfounded expenditures.

(3) Criminal proceedings wherein a security meastganected to the deprivation of liberty has
been applied shall have preference, in comparisitn @ther criminal proceedings, in the ensuring
of a reasonable time period.

(4) Criminal proceedings against an underage persball have preference, in comparison with
similar criminal proceedings against a person ajdeage, in the ensuring of a reasonable time
period.

(5) The inobservance of a reasonable time periog fba the basis for the termination of
proceedings in accordance with the procedures §ipddby this Law.”

4. Is any statistical data available about the exte of this problem in your country? If so, please
provide it in English or French.

According to the Courts Administration statisticitd the length of a proceedings in 2006 (cases have
been completed in 2006):

In Criminal cases

First instance Instance of appeal
Less than 3 months 6913 (68,7%) 1304 (71,2%)
From 3 until 6 months 1453 (14,5 %) 284 (15,5%)
From 6 until 12 months 893 (8,9%) 153 (8,4%0)
From 12 until 18 375 (3,7%) 44 (2,4%
months
From 18 until 24 161 (1,6%) 18 (1,0%
months
From 24 until 30 85 (0,8%) 8 (0,4%
months
From 30 until 36 50 (0,5%) 10 (0,5%
months
36 months and more 127 (1,3%) 12 (0,7%)

In civil cases

First instance Instance of appeal
Less than 3 months 35228 20174
From 3 until 6 months 10585 338
From 6 until 12 months 5989 189
From 12 until 18 1515 792
months
From 18 until 24 661 226
months
From 24 until 30 316 71
months
From 30 until 36 198 25
months
36 months and more 563 34

! http://www.ta.gov.lv



In administrative cases

First instance Instance of appeal
Less than 3 months 162 (8%) 216 (19P0)
From 3 until 6 months 153 (7%) 227 (20%%)
From 6 until 12 months 749 (37%) 282 (24%)
From 12 until 18 745 (37%) 341 (29%
months
From 18 until 24 202 (10%) 87 (8%
months
From 24 until 30 27 (1%) 5 (0%)
months
From 30 until 36 1 (0%) 0
months
36 months and more 0 0

However, the statistics do not show the whole aeeraf the length of the case and do not capture
situations where the length of the proceedings hatleing to do with the delays caused by the cants
may be caused by purely objective factors.

5. Does a remedy in respect of excessive delayshia proceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

There is possibility in each procedure (criminajl@and administrative) to appeal against evengks
procedural decision, which causes delay.

For example Section 441 of the Civil Procedure lpaovides:

“The decisions of a first instance court or of appellate instance court may be appealed
separately from a court judgment by participantghie matter, by the submission of an ancillary
complaint, or by a prosecutor, by the submissioramfancillary protest: [...] 2) if the court
decision hinders the matter being proceeded with.”

Butthere is no specific remedy in respect of excessidelays in case as a whalélowever, it is possible
to submit a complaint to the Ombudsman.






LIECHTENSTEIN

1. Does your country experience excessive delaysjimicial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Delays in judicial proceedings were a problem & plast, in particular in the case of internatigodicial
assistance and criminal investigations. Howevés,dtoblem was resolved by increasing the staféngl
at the courts and in the Office of the Public Pcasar. Occasionally the duration of proceedingsers
reasonable limits in civil, criminal and adminisiva proceedings, but this is hardly ever the dase
enforcement proceedings.

2. Have such delays been acknowledged by court dgoins? Which courts (national/European
Court of Human Rights)? Please provide some exam@en English or French or reference to
ECtHR case-law.

Just recently the ECtHR dealt with such a casexassive length of proceedings in Liechtensteirctvhi
culminated in a verdict against Liechtenstein (G#séon Hoffen v. Liechtensteidecision of 27.07.2006
[Application no. 5010/04]). Moreover, there havecabeen some decisions of this nature in Liechggnst
courts, some of which have been published.

Constitutional Court (StGH) 2003/97; Administrati@eurt (VBI) 2003/92.

An electric power plant endeavoured over a peribdeveral years to obtain the necessary permit to
extend a high-voltage power line; after proceediofgsver two years’ duration the permit was granted
with certain restrictions. However, this permit wesvoked by the Administrative Court after
proceedings which extended over multiple stagebs&yuently, a permit was again granted but a
complaint was filed with the government againss gpérmit. Since the government did not issue any
decision within 3 months, the power company lodgedefault complaint” six months later with the
Administrative Court in accordance with Article §@ra 6a LVG. The Administrative Court decided
that only the party who addressed the complairthéo government was entitled to file the default
complaint with the Administrative Court; it heldaththis was not the case with regard to the power
company. On the other hand, it stated that the tantpin question was to be dealt with as a
supervisory complaint within the meaning of Arti@8 para 1 LVG. A delay of justice was however
denied since the government had appointed an exygwste report was late for various reasons.
Consequently the Administrative Court decided nucgan was called for under supervisory law. The
complaint which was filed against this decisionhwttie Constitutional Court was also dismissed.

Constitutional Court (StGH) 2001/4

This case dealt with a criminal sentence for embezent. Already 4 years had passed from the timenwh
the crime had been committed until the initiatidreidminal proceedings. Because of appeals filéthal

way to the Supreme Court, the proceedings lastetth@n4y% years until the case was concluded hyaa fi
Supreme Court decision. The fact that several yeadspassed since the crime had been committed and
the claimants good conducts since that time wekeavdedged as being special grounds from mitigation
in terms of the severity of the penalty.

The claimant brought the case before the ConstitatiCourt, among other grounds, for delay of gasti
The Constitutional Court referred to the Strashpragtice in assessing the duration of the procegedin
found that the duration was still reasonable adngrtb the criteria generally applied by Strasbtog
economic crimes.

Constitutional Court (StGH) 1997/30

In 1989 the claimant informed the Agency for therRotion of Residential Construction in writing tHnet
had let the apartment built with the help of sulesido a third party. But he requested that theenae
left aside for the moment until everything had tedritself out” again. 2% years later the Agency



requested either a justification or that the owase the apartment himself. Based on the subsequent
justification provided by the claimant an order vigsied approximately 8 months later to the effeat

the subsidies were to be repaid with interest. geernment dismissed the complaint filed agairist th
decision approx. 6 months later. The appeal fil@t the Administrative Court against this decisivas
dismissed approx. 4% years later. In responsestodmplaint filed against this decision the Couastihal
Court held that the first delay occurred becausecthimant requested the matter to be left asid¢hfo

time being. The Constitutional Court furthermorekianto account that the period of time of over 3%
years until the Administrative Court issued itsisien was excessive in view of the straightforwieghl
situation and facts of the matter. The Constit@idDourt left the question of the possibility ohstons
open, as no damages had been incurred — or claimeide case in question.

Administrative Court (VBI) 1994/44

This case concerned the repayment of residentredticaction subsidies due to not permitted changes i
construction. Two years passed from the time athviine authority became aware of the changes in
construction until the final restitution order wasued. The claimant maintained that no interestaveed

for this time as he could have saved this intéfelse decision had been made within a reasonatrieg

of time. The Administrative Court held that in tb&se in question there was no justification fohsai
excessive length of proceedings, even if the Agdoicthe Promotion of Residential Construction eigh

to wait for a similar case which was pending witle tAdministrative Court to be decided. But the
Administrative Court also denied any obligatiorpsy compensation for damages to the claimant giece
latter on the one hand should have expected #utesiiorder and, what is more, on the other hadirot
proven any financial disadvantage.

Decision of the Supreme Court (OGH) of 30.06.20@4UR 2002.17-87, LES 2004, 432

Based on a decision of the County Court a freeniigr was issued in 1987 within the framework of
international legal assistance proceedings. Thiszing order was cancelled in 1994 but as a reéult

a legal remedy asserted by the Office of the PuBliosecutor the Supreme Court issued another
freezing order. Up to this decision of the Supréoairt no further investigative actions were however
carried out. In the absence of a conviction orisigffitly strong grounds for suspicion the blockafge
the account was lifted by the Court of Appeal in020n view of the excessive length of the
proceedings, a decision which was confirmed byStereme Court.

3. Does an explicit requirement of reasonablenes§ the length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

The Liechtenstein Constitution (Landesverfassund|)t.does not contain any explicit provision in this
respect. However, an unreasonable length of protgechay constitute a violation of the prohibitioina
refusal or delay of justice. There is neverthelgssiniform practice of the Liechtenstein Constiinél
Court (Staatsgerichtshof [StGH]) in citing one atar human right; in some cases Article 31 patd/1
(equality before the laf)is invoked, whereas some decisions are based tizieAd43 LV (a right to an
effective remedy) and in other decisions a comhinaif the two is applied.

On the other hand there are regulations at thelégigie level, specifically in Articles 23 and 98ra 6a of
the State Law on the Administration of Justice @esverwaltungspflegegesetz [LVG]i Article 23 of
the Court Organisation Law (Gerichtsorganisatiossge [GOG]f and in Article 45 of the Law on
Enforcement Proceedings (Exekutionsordnung [E@j)this connection it may be mentioned that Aeticl
1 para 3 of the old Law of the Constitutional Cd@taatsgerichtshofgesetz [StGHG}which was valid

t Systematic Collection of the Laws of Liechtensf¢LR”] 101.

2 Article 31 para 1 of the Constitution (LV) “Allitizens shall be equal before the law. The public offiskall be
equally open to them, subject to observance ol regulations.”

8 LR 172.020.

4 LR 173.30.

° LR 281.0.

6 Law of 5 November 1925, Law Gazette (LandesgbttzL GBI.]) 1925/8; in the meantime replaced thg Law of

27.11.2003, LGBI. 2004/32, LR 173.10.



until 20.01.2004 — allowed a complaint to the Ramnknt on the grounds of refusal of justice or aydef
justice by the Constitutional Court, without eveawing to wait for a prescribed minimum period of
inactivity to have lapsed on the part of the autior

4. Is any statistical data available about the exte of this problem in your country? If so, please
provide it in English or French.

There are no statistical data available.

5. Does a remedy in respect of excessive delaysha proceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what —
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

5.1 Prohibition of the Delay of Justice under Consititosl Law:

The prohibition of the delay of justice is inferriedm Article 31 para 1 and/or Article 43 LV (cfu@stion
3).

Article 43 LV

The right of complaint is guaranteed. Any citizérals be entitled to lodge a complaint regarding any
action or procedure on the part of a public authavhich is contrary to the Constitution, the lawtioe
official regulations and detrimental to his riglsinterests. Such complaint shall be addressetato
authority which is immediately superior to the awity concerned and may, if necessary, be pursudtet
highest authority, except when the right of receursay be barred by a legal restriction. If a coimpla
thus submitted is rejected by the superior authdtie latter shall be bound to declare to the damipg
party the reasons for its decision.

A violation of this basic right to prohibition okthy of justice may be asserted within the framévebithe
ordinary procedure for legal remedies. Finallysthiolation of basic rights may also be specificall
invoked before the Constitutional Court by meanarofndividual complaint to protect rights guarate
by the Constitution (Article 15 et seq. StGHG).

5.2  Article 23 LVG (Supervisory complaint):

Article 23 of the Law on the Administration of Jusice (LVG)

Supervisory Complaints

1. Supervisory complaints against the governmenthéael of government or other members of the
government based on improper conduct in the exedfigfficial acts or based on the refusal or
delaying of an administrative act are to be filgdte parties concerned with the Administrative
Court; if the complaint applies to other governmaffitials, it is to be filed with the government
(Article 93 of the Constitution); however, if theraplaint concerns a matter of disciplinary law
with respect to a member of the government, the iAidtnative Court or the members thereof,
then the complaint is to be filed with the Disaigliy Court as an immediate complaint (Article
104 of the Constitution).

2. Recourse may also be had to a supervisory complaantormal complaint is not allowed, the
deadline for submitting a complaint was missedliatha stages of appeal have been exhausted,
unless exceptions apply (para 5).

3. All complaints — except for those which are obvigushjustified — are to be communicated to the
authority or the official in question along withrequest to remedy the complaint within a certain
period of time and to report thereon or to stagedibstacles to the contrary.

4, Complaints against officials and employees in treveghnment chancellery and against
enforcement authorities based on disregard or ipgprperformance of official acts incumbent on
them by law or entrusted on them by the governrfedfitials) or based on improper conduct are



- unless otherwise stipulated for specific indidtioases — to be filed with the government orally
or in writing; a complaint against the governmedegision may be filed with the Administrative
Court within 14 days (Article 93 of the Constitut)o

5. The complaint is not tied to a deadline if it camsea lack of action on the part of the authority o
an official; however, if it concerns an administratact of which the complainant is given notice,
the complaint must be submitted within 14 daysuchsnotice.

6. The complainant is to receive a written reply wistdtes the grounds for the decision and is to be
designated as a supervisory order or a supenvigamigion; (Article 43 of the Constitution).

7. Further reaching provisions of the Constitutionti@des 43, 62) are not affected by these clauses.

A supervisory complaint in accordance with Artig@ LVG may be submitted by any party involved in
proceedings and has to be filed with the AdministgeaCourt (Verwaltungsgerichtshof [VGH]; formerly
Verwaltungsbeschwerdeinstanz [VBI]) if it concemgefusal or a delay of justice on the part of the
government; if it concerns other authorities, & kabe filed with the government (para 1).

There is no deadline which applies to supervisomaints in respect of a delay of justice or refus
justice (para 5).

It is undisputed in court practice and doctrinetltod German speaking countries that a supervisory
complaint is a legal remedy which does not neddlfib any special requirements as to form. It &t an
ordinary remedy since there is no obligation teeemto the merits of the complaint. Consequerdly,
supervisory complaint in accordance with Articlel23G is not a typical supervisory complaint, sirice
accordance with para 6 the complainant has ataghtresponse to his supervisory complaint in wiiieh
grounds for the decision are given.

5.3  Article 90 para 6a LVG (Default Complaint):
Article 90 para 6a (LVG)

6a) If the appellate authority is competent toesaudecision on a ruling or a decision issued loner
administrative authority, and this latter admirdtre authority has not replied within three montfs
receipt of the party's application, then the appili;m may be considered to have been dismissed upon
expiry of this period of time and the party mayéagcourse to a complaint in this sense.

In accordance with Article 90 para 1 LVG a supemiscomplaint may be filed with the Administrative
Court in respect of all administrative acts of tq@vernment, the head of government, commissions or
authorities appointed in place of the governmemilyG@he complainant is entitled to file a complaint
whereas the respondent is not entitled to do sd-Déision 2003/92; StGH-Decision 2003/97).

In accordance with Article 90 para 6a LVG a defaolnplaint is admissible after a three months’queri
of inactivity of the authority in question.

5.4  Article 23 GOG (Supervisory complaint):
Article 23 of the Court Organisation Law (GOG)

1. Supervisory complaints by parties concerned agamstts, the presidents of courts and judicial
officials based on improper conduct in the exerafeheir office, a refusal of or a delay in
administration of justice are to be lodged with ®eesident of the Court of Appeal; if the
complaint is raised against the Court of Appeah onember of this court, it has to be filed with
the Supreme Couirt.

2. All complaints — except for those which are obvigumjustified — must be communicated to the
court or judicial official in question along withraquest to remedy the complaint within a certain
period of time and to report thereon or to stagedibstacles to the contrary.

3. Complaints against officials in the court chanegliend enforcement officials based on disregard



or improper performance of official acts incumbentthem by law or entrusted on them by the
court are — unless otherwise stipulated with resjgespecific individual cases — to be filed with

the President of the Court of Justice orally awiiting, against whose ruling a complaint may be
lodged within ten days of receipt of said rulinglwithe President of the Court of Appeal whose
decision is final.

Article 23 GOG governs the right of the partiesolved in proceedings to file a supervisory compldire
to a delay or refusal of justice. If the superysoomplaint is made against the courts, the pretsdaf the
courts or court officials, it has to be filed withe President of the Court of Appeal; if the cormlés
made against the Court of Appeal or a member ofctiart, it has to be filed with the Supreme Cdpara
1). If court clerks or enforcement officers are thubject of the complaint, it has to be submitedhe
President of the County Court (para 3). No deadipgies to this type of supervisory complaint.

5.5 Atrticle 45 EO (Complaints in respect of Performaon€ Enforcement):

Article 45 of the Law on Enforcement Proceedings (B)

Complaints regarding the execution of enforcement

Whosoever deems they have grounds for complairedbas an occurrence during the execution of
enforcement, in particular based on a procedurerebd by the executor in carrying out an officieti@n

or as a result of the refusal of or a delay in cotidg enforcement proceedings may request a remedy
with a supervisory complaint in the sense of thar€C@rganisation Law.

Reference is made in Article 45 EO to the GOG amtoplaints in respect of performance of enforcégmen
including a refusal or a delay in carrying out eoément acts.

6. Is this remedy available also in respect of peimy proceedings? How?

As already explained in the reply to Question 5 jpermissible to make supervisory complaintsngt a
time in accordance with the LVG. In the case oéfadlt complaint in accordance with Article 90 péea
LVG a three months’ waiting period must first lapgpon expiry of which there is deemed to have laeen
negative decision. As regards legal remedies irotbary stages of appeal, the delay of justiceina
principle only be censured after the decision hesnbissued. However, the problem of sanctions then
arises (see for example VBI-Decision 2002/76, p.“BBe claim is justified. It will not have any sgial
consequences.”). In the case of constitutional ¢aimtp the problem arises that a complaint is digtua
only admissible once the proceedings have beeraftyrieoncluded by a final decision. A reversal of!s

a belated decision on the only ground of a delgysifce would not make sense, although in priecipis
should be the sanction for all violations of a dibasonal right in accordance with Articlel7 pata
StGHG.

There is, however, also a constellation withindbetext of an excessive length of proceedings iiclwva
decision may be or has to be reversed preciselpusecof the ensuing delay of justice. This coragteii
has arisen in concrete cases in connection witlirélezing of accounts, whereby decisions ordetireg t
extension of the freezing order were lifted upomesgd (Decision of the Supreme Court [Oberster
Gerichtshof,OGH] of 03.06.2004, Liechtenstein LaepBrt [LES] 2004, 432; cf. also StGH-Decision
2004/25 [can be accessed in the Internet at: waghulsg, in which, however, a delay of justice was
denied).

7. Is there a cost (ex. fixed fee) for the use dfis remedy?
If the complaint in respect of delay of justicesigcessful, there are no costs for the proceedings.

8. What criteria are used by the competent authorit in assessing the reasonableness of the
duration of the proceedings? Are they the same asr linked with, the criteria applied by the
European Court of Human Rights in respect of Artick 6 § 1 ECHR?

In an older decision of the Constitutional CoutG8 1982/31, LES 1983, 105) a particularly largerto
file was not held to be a justification for a deta#fyjustice (see however the decision to the copathe
Constitutional Court StGH 1984/11, LES 1986, 63jolvtwas, however, subject to doctrinal criticism —
and rightly so).



In later decisiorfsreference is made to the nature of the matterttamaverall circumstances, basically
corresponding - in the final analysis - to theeri# contained in Article 6 para 1 of the European
Convention on Human Rights. In more recent decismfnthe Constitutional Court explicit reference is
made to the Strasbourg critefia.

9. Is there a deadline for the competent authorityo rule on the matter of the length? Can it be
extended? What is the legal consequence of a possifailure by the authority to respect the
deadline?

There is no explicit deadline for the competenharity to rule on a complaint in respect of a detdy
justice. It is obvious that such a ruling shoulddseied as soon as possible. Cf. however § 232p@R@G
and Section 10.3. below in reference thereto.

In the StGH-Decision 1982/31/V the Constitution@u@ set the Administrative Court a deadline of 14
days to remedy the delay of justice, which, in viefsthe fact that the Constitutional Court only has
powers of cassation, is not per se admissible.

10.  What are the available forms of redress?

10.1 Itis up to the appellate bodies to determineh@irtdecision whether there has been a violation of
the prohibition of delay of justice upon filing afcomplaint; this has been a regular occurrencenteir
alia StGH 1997/30 in LES 2000, 124; VBI 1994/44 &S 1995, 44; VBI 2002/76).

10.2 Financial compensation may only be awarded foexaessive length of proceedings within the
limits of the Law on Public liability (Amtshaftungesetz [AHG]} Article 3 para 5 AHG stipulates a
reversed burden of proof in that the state hasdeepthat its officers are not at fault; otherwiise state is
liable.

Due to the lack explicit rules, Article 3 para 4 BHnakes reference to the provisions with respect to
liability contained in the Civil Code. Accordingbpmpensation for immaterial damage is only awanded
the cases explicitly stipulated by the law.

Specifically with regard to the AHG-provisions tlnstitutional Court in its decision StGH 1997/30,
expressed reservations against filling the gapmouiding compensation in a similar manner as @ th
Strasburg case-law. In the VBI-Decision 1994/44ghigject of such compensation was brought up but in
the end the question was not resolved. The cdmelaf such compensation to public liability wag no
dealt with. The VBI-Decision 2003/92 mentioned oplyblic liability as - de lege lata - the sole ¢alslie
financial sanction; in our view this is correct.

10.3 Measures to speed up pending proceedings: Indaume with 8§ 23 para 2 GOG the supervisory
body may set a specific deadline whereby the aityhiarquestion has to render account in respedsof
compliance therewith. It should, however, also bssible to set a deadline in accordance with Arta3
LVG (cf. also StGH-Decision 1982/31/V and Sectical@ve).

10.4 It has already been possible in the past to gbthie to a delay of justice, a reduction of the
sentence in criminal proceedings (cf. StGH-Decif0601/4, Consideration 5.2.). In this connectioa th
idea of rehabilitation and the lacking necessity dadeterring effect upon the offender were of spec
significance. Whoever has been successful in ggiatiag into society after lengthy criminal prociees,
should, if possible, be given a short and, mor¢iquaarly, a suspended sentence. In this year'scMar
session of Parliament there was a first readirggrefvision of the Criminal Code (adapted from Aiaytr
similar to a revision already introduced in Austreccording to which an unreasonable length of
proceedings in criminal matters shall be deemembistitute, a new legal ground for mitigation parsu

to § 34 of the Criminal Cod@.

7 e.g. StGH 1997/30, Deliberation 4.
8 Cf. inter alia StGH 2000/4, StGH 2001/4 and St&04/25 (accessible via Internet at www.stgh.li ).
9 LR 170.32.

10 Cf. Government report to Parliament no. 99/2@&yernment comments to the Parliament no. 10/280885.



11. Are these forms of redress cumulative or altewtive?

Recognition by the court of a violation can be clative along with setting a deadline in accordance
with § 23 GOG, any reduction of the criminal sesgand also with proceedings in respect of public
liability.

12. If pecuniary compensation is available, accordg to what criteria? Are these criteria the
same as, or linked with, those applied by the Euragan Court of Human Rights? Is there a
maximum amount of compensation to be awarded?

Reference is made here to the comments on pecuuargensation contained in Section 10.2 above.

13.  If measures can be taken to speed up the prodaggs in question, is there a link between
these measures and the general case-management ftg televant courts? Is the taking of these
measures co-ordinated at a central or higher level®n the basis of what criteria and what factual
information concerning the court in question (workload, number of judges, nature of cases pending,
specific problems etc.) does the competent authoyibrder such measures?

As explained in Section 1, delays in judicial pdiegs do not present a major problem, for which
reason the courts have not taken any special mesasur

14.  What authority is responsible for supervising tte implementation of the decision on the
reasonableness of the duration of the proceedings?

See reply to Question 5.

15. What measures can be taken in case of non-enfement of such decision? Please indicate
these measures in respect of each form of redresstprovide examples.

If decisions of higher courts or administrative lesdwvhich determine a delay of justice are not dimdp
with — apart from a default complaint in accordamgth the LVG which gives the higher court or
administrative body the possibility to make a sabte decision by itself — there only remains the
possibility of disciplinary proceedings against jindge(s) in question.

16. Is an appeal possible against a decision on tlmeasonableness of the duration of the
proceedings? Is there a fixed time-frame for the copetent authority to deal with this appeal? What
would be the legal consequence of non-compliancetiihis time-limit?

Please refer to the reply to Question 5 in thisneation. Insofar as a delay of justice is assesitdn the
framework of an ordinary legal remedy, the entidir@ary stages of appeal are also available in sash.
According to the case-law there is a further ongdinegal remedy against a supervisory complairthé&
Court of Appeal pursuant to 8 23 GOG (cf. OGH-Decif 30.04.1985, Deliberation no. 5 in LES 1986
p. 45 [47]). There obviously exists no ordinary esiy against decisions of the Supreme Court and the
Administrative Court as final courts of appealthe same way as there is no specific period of tiieh
needs to have lapsed before a decision can belissua complaint citing a delay of justice (Ques®),
there is no such minimum period of time for dealivith a remedy in respect of such a decision.

17. Isit possible to use this remedy more than oadn respect of the same proceedings? Is there a
minimum period of time which needs to have elapsedetween the first decision on the
reasonableness of the length of the proceedings athd second application for such a decision?

During pending proceedings a supervisory complairgccordance with § 23 GOG or Article 23 LVG
may of course be filed more than once. Accordinght explicit stipulation in § 23 para 2 GOG the
supervisory authority should however request thiy looncerned to render account on the resolvirigeof
delay of justice so that repeated complaints ipeessof a delay on proceedings should in prinaigiebe
necessary. There is no minimum period of time fee@ond complaint invoking an unreasonable length o
the proceedings.

18. Is there any statistical data available on thase of this remedy? If so, please provide them in



English/French.
There is no statistical data.
19.  What is the general assessment of this remedy?

As already mentioned in the reply to question laydein judicial proceedings are currently not aese
problem in Liechtenstein. The existing remediessafécient to efficiently fight delays if the occu

20. Has this remedy had an impact on the number @fases possibly pending before the European
Court of Human Rights? Please provide any availablstatistics in this connection.

As explained in reply to Question 2, the EuropeaurCof Human Rights only recently dealt with a
complaint with regard to a delay of justice in Ltieenstein.

21.  Has this remedy been assessed by the Europeasu@@ of Human Rights in respect of Article
13 or 35 ECHR? If s0, please provide reference tbé relevant case-law.

See the reply to Question 20.



LITHUANIA

1. Does your country experience excessive delapsjudicial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

National statistics show that such cases are aeey(mn 2004, only 1-2% of the total amount of sjse

2. Have such delays been acknowledged by court @éens? Which courts (national/European
Court of Human Rights)? Please provide some examgdén English or French or reference to ECHR
case-law.

The problem of excessive delays in judicial progeggiwas acknowledged by the National Courts aed th
European Court of Human Rights.

National Case-Law

The principle of “reasonable length of the judigiabceedings” is analysed in several judgmenthef t
Supreme Court of Lithuania in both civil and criadiproceedings (judgment of 13 May 2004 in the case
of Bolotovas vthe Lithuanian Statehe judgment of 1 June 2004 in the caskepfarskies v. Burcikas

the judgment of 22 November 2004 in the casSiafilysv. General procurator(criminal proceedings);
the judgment of 4 September 2002 in the casgimiziznas v.Girdzizniere, the judgment of 3 June 2002
in the case dBieliauskas vTraky turizmojmore (civil proceedings) etc).

European Court of Human Rights Case-Law

In the following four cases, the ECtHR found thahtania violated Article 6.1 of the Convention fhe
Protection of Human Rights and Fundamental Freed@masislys v. Lithuanigjudgment of 10 October
2000), Slezendius v. Lithuania(judgment of 13 November 200I)eilus v. Lithuania(judgment of 6
November 2003), an@irdauskas v. Lithuaniudgment of 11 December 2003).

3. Does an explicit requirement of reasonablenes$ the length of the proceedings equivalent to
that contained in Article 6 para 1 of the EuropeanConvention on Human Rights exist in the
Constitution or legislation?

There is no explicit constitutional requirement reasonableness of the length of the proceedings
equivalent to that contained in Article 6 para thef European Convention on Human Rights.

In its Article 30.1, the Constitution of Lithuanmovides that :

“The person whose constitutional rights or freedamns violated shall have the right to apply to
court.”

TheLaw on Courts provides for the reasonableness of the judiciateedings, i.e.:
“Article 5. Right to a Hearing within a Reasonable Time byralependent and Impartial Court:

1. Everyone shall be entitled to a fair hearingdoyindependent and impatrtial court established by
law.

2. The court, in all its activities, must ensurattthe hearing of a case be fair and public and
within a reasonable time.”

“Article 34. Underlying Principles of Court Hearings

1. Court hearings shall be founded on the followpnigiciples: equality of the parties, the right to
legal assistance, the right to due process, expeditand least expensive proceedings, the right



to be heard, the adversarial procedure, presumptérnnocence, impartiality of the court,
public hearing, the right to be tried in one’s peese and prohibition of the abuse of process.”

Furthermore, th€ode of Criminal Proceedingsof the Republic of Lithuania provides that “eveerson
charged with the commission of a crime shall hdweeright to a fair and equal public hearing of ¢ase
by an independent and impartial court in the skbtime” (Article 44, para 5).

Article 7 (“Concentration and economy of the pratirgs”) of theCode of Civil Proceedingsof the
Republic of Lithuania provides that:

“1. The court shall take all the means providedha Code of Civil Proceedings in order to prevent
the delay of proceedings and shall seek to finolatisn of the case in one sitting of the couthié
does not prejudice the proper solution of the céise;court shall also ensure that the judgment of
the court would be enforced in the shortest timssitde and in the most economic way.

2. Parties of the case shall be obliged to user thigihts of the proceedings honestly and not to
abuse these rights; they shall be obliged to attivedprompt, fair and timely examination of the
case <...>.”

TheLaw on Administrative Proceedingsdoes not provide for the explicit requirementta promptness
of the legal proceedings, but there are proceganabds set for the length of judicial proceediniydicle
65 of the Law on Administrative Proceedings proside

<...> “2. As a rule the preparation of administrativeases for hearing in the court must be
completed within one month from the day of accejetari the complaint/petition.

3. The hearing of the case in the administrativericoust be completed and the decision must be
adopted in the court of the first instance withiotmonths from the day of issuance of the order to
hear the case in the coutnless the law establishes shorter time limitgHerhearing.

4. As necessary, the above-mentioned time limthéohearing of the case may be extended for up
to one month and in the cases in which the legafitggulatory administrative acts is contested —
for up to three months.”

In the Article 153 “Grounds for the Renewal of Rredings” of the same law it is stated that onénef t
grounds to resume the proceedings is if the Eurof@=art of Human Rights rules that a decision ef th
court of the Republic of Lithuania is not in confoty with the European Convention for the Protecttid
Human Rights and Fundamental Freedoms and itsd@isto

There are also some dispositions in Jbdge's Code of Conducbf the Republic of Lithuania. The "10
rule states that “while investigating the cases jtidge shall go into the essence of the caséydtleasoid
undue haste and superficiality but he shall natyd#ie judicial proceedings”. It should be mentobtieat
according to Article 83 of the Law on courts “adifidinary action may be brought against a judgeoi)
an action demeaning the judicial office; 2) for tmmmission of an administrative offence; 3) fonno
compliance with the limitations on the work andifidl activities of judges provided by laws. Antac
demeaning the judicial office shall be an act inpatible with the judge's honour and in conflictiwihe
requirements of the Judge's Code of Conduct, dititrg the office of the judge and undermining the
authority of the court. Any misconduct in officeegligent performance of any specific duty of egpidr
omission to act without a good cause shall alsebarded as an act demeaning the office of a judge.

4. Is any statistical data available about the eght of this problem in your country? If so, please
provide it in English or French.

The national administration of courts has just leguask the courts to provide this kind of infotima
about the length of proceedings. It has collect@desinformation for the year 2004, but only frore th
courts of first instance:

Average length of First instance, civil proceedings
proceedings (in i 0
months) Amount (in cases) Yo
less than 6 months 145.154 97




6-12 months 3.531 2.4
more than 12 961 0.6
months
Total: 149.646 100

Average length of First instance, criminal proceedings
proceedings (in .
months) Amount (in cases) %
less than 6 months 16.416 94.5
6-12 months 596 34
more than 12 352 21
months
Total: 17.364 100

Administrative proceedings are the most promptmadly the entire administrative process (including
appeals) is completed within 6 months. One of ¢@sons for this is the concrete time limits, preslith
the Law on Administrative Proceedings.

5. Does a remedy in respect of excessive delaydha proceedings exist in your country? If so,
please describe it (who can lodge the complaint, feee which authority, according to what —
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

Criminal proceedingghere is no special provision concerning the réeseid respect of excessive delays,
but these questions may be put in the complaitiiedSupreme Court (during the cassation proceedings
concerning the “principal violations of the Code@iminal Proceedings”. According to Article 369aa

3 of the Code of Criminal Proceedings, the principalations of the Code are such violations of the
requirements of the Code, due to the fact thatatwul rights of the accused person were restricted
because the court was unable to examine the cagerlyr and impartially in order to pronounce the
correct judgment.

This cassation complaint can be lodged by the patoy the aggrieved person, the representativheof
aggrieved person, the convicted person and itscativ@and representative, the exculpated persoitsaand
advocate and representative.

The complaint in the cassation proceedings camdged within 3 months from the date of the judgment
of the court.

Civil proceedingsThere is no special provision concerning the diggin respect of excessive delays,
but these questions may be put in the complaittiedSupreme Court (during the cassation proceedings
concerning the “violation of the material or progeal legal norms, which is of principal concernthe
equal interpretation and application of law, ifsthiolation could have had an impact on the adopdio
the unlawful judgment” (Article 346 para 2 poinbfithe Code of Civil Proceedings).

This complaint can be lodged by parties to the.case

The complaint in the cassation proceedings camdged within 3 months from the date of the judgment
of the court.

Administrative ProceedingsArticle 127 of the Law on Administrative Procemgh states that the
decisions of Regional Administrative Courts, addpténen hearing the cases in the first instance, beay
appealed against to the Supreme Administrative tColilLithuania within fourteen days from the
pronouncement of the decision.

All parties to the proceedings shall be entitledilo an appeal. The appeal shall includeer alia the
contested issues; the laws and circumstances oatigewhereon the illegality or invalidity of thecikion
or a part thereof is based (legal grounds for dpbe appellant's petition (subject matter of Hppeal)



and the evidence confirming the circumstances pteden the appeal (Article 130).

There are also some national legal dispositionseroing the_compensation of the damaghich was
caused by the unlawful actions of the investigattte procurator, the judge and the court. They are
provided in the_Civil Code of the Republic of Litimia (Article 6.272)and the special Law on the
Compensation of the Damage Made by Unlawful Actiointhe State Authorities.

In Article 6.272 of the Civil Code it is stated tha

“1. The State entirely compensates the damage tmadalawful conviction, arrest, application of
coercive procedural measures and imposition ofatieinistrative punishment, regardless of the
fault of officers of pre-trial investigation, oféics of the procurator office and of the court.

2. The State entirely compensates the damage nyadeldwful actions of the judge or the court
during the investigation of the civil case, if tiemage was made because of the fault of the judge
or other officer of the court.

3. Besides the material damage, non-material dansatgebe compensated too.”
6. Is this remedy also available in respect of peing proceedings? How?

In the pending proceedings, the remedy in resgextaessive delays in the proceedings is the aquesfi
internal administration in the courts. In 2002, Beuncil of the Courts of the Republic of Lithuania
adopted the Regulation on administration in thetspaccording to which the chairmen of the courts are
monitoring the administrative activities of the gas$, which includes the measures to ensure the
transparent and operative process of the investigaf the cases; checking of the cases of uniaiskyf

long judicial proceedings; the investigation of tt@mnplaints concerning the actions of the judgei&lwvh
are not related to the administration of justice et

Therefore it is possible, that the chairman ofdbert, in responding to the justified complaint ceming
the actions or omission of the judge, instructsjtldge to speed up the judicial proceedings oiaieis the
disciplinary action against the judge. Neverthetassis a very sensitive question as it may ieterfwith
the principle of the independent court and we ddawge any information about these cases.

7. Is there a cost (ex. fixed fee) for the usethiis remedy?

No special cost.

8. What criteria are used by the competent authoty in assessing the reasonableness of the
duration of the proceedings? Are they the same ag linked to, the criteria applied by the European

Court of Human Rights in respect of Article 6 paral ECHR?

In analysing the reasonableness of the duratitimegbroceedings, the Supreme Court of Lithuanisiisg
the same criteria as applied by the European @btttiman Rights in respect of Article 6 para 1 ECHR

9. Is there a deadline for the competent authorityo rule on the matter of the length? Can it be
extended? What is the legal consequence of a possifailure by the authority to respect the
deadline?

No.

10. What are the available forms of redress:

- acknowledgement of the violation YES
- pecuniary compensation
- material damage YES
- non-material damage YES
- measures to speed up the proceedings,
if they are still pending YES (formally)

- possible reduction of sentence in criminal cases  NO



- other (specify what) YES
(disciplinary action)

11. Are these forms of redress cumulative or alteative?
These forms of redress are cumulative.

12.  If pecuniary compensation is available, accondg to what criteria? Are these criteria the
same as, or linked to, those applied by the EuropaaCourt of Human Rights? Is there a maximum
amount of compensation to be awarded?

As was mentioned in point 8 of this reply, the samiteria as those applied by the European Court of
Human Rights are used. The maximum amount of cosapien is not set.

13. If measures can be taken to speed up the prectngs in question, is there a link between
these measures and the general case-management lté televant courts? Is the taking of these
measures co-ordinated at a central or higher level®n the basis of what criteria and what factual
information concerning the court in question (workload, number of judges, nature of cases pending,
specific problems etc.) does the competent authoyibrder such measures?

The information is provided in point 6.
14.  What authority is responsible for supervisingthe implementation of the decision on the
reasonableness of the duration of the proceedings?

In the case of delay of judicial proceedings infikading cases — Chairmen of the courts and theidud
Court of Honour. However we do not have any stasigir concrete information about the supervisihg o
the implementation of the decision on the reasamegsis of the duration of the proceedings.






LUXEMBOURG

5. Does a remedy in respect of excessive delays in fireceedings exist in your country? If so,
please describe it (who can lodge the complaint, fsee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

Exceeding the reasonable delay for giving a judgroan be invoked at any level of judiciary even if
there are no specific remedies designed for spgagirthe proceedings.

In a number of cases the domestic courts admitiecbteach of the reasonable time requirement in
respect of criminal proceedings and the above wistance was taken into account when determining
the sentence by mitigation of the latter.

The person complaining of a violation of the readsa time requirement may claim compensation based
on the Law of 1 September 1988 on the Civil Liapitif the State and Public Entities.

In civil cases a post of an investigating judge Iesn created. The functions of the latter shadtlide:
supervising the conduct of the proceedings, enguhia timely exchange of pleadings and submission o
documents. The judge is therefore entitled to setllihes and order the necessary measures. After th
investigation is over, the judge issues an ordesimd the investigation, which does not have to be
reasoned and can not be appealed, unless it ieseghpo be reviewed for significant grounds. After
order closing the investigation is issued no plegglican be submitted and no document can be prduce
for hearing, failure of which would result in an@fficio decision of inadmissibility.

As regards the administrative proceedings, theslgpn envisages particular deadlines for procddur
actions.

8. What criteria are used by the competent authority m assessing the reasonableness of the
duration of the proceedings? Are they the same agt linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6 § 1 EHR?

The criteria used by the jurisdictions of Luxemlgpurhile assessing the reasonableness of the lehgth
proceedings are the same as those applied by thREC

21. Has this remedy been assessed by the European CoaftHuman Rights in respect of Article
13 or 35 ECHR ? If s0, please provide reference the relevant case-law.

In the casdRezette v. Luxemboufmdgment of 13 July 2004), the Court considetet & State liability
action under the Law on State responsibility hadyeb acquired a sufficient degree of certaintyoéo
considered an effective remedy in the sense oflAr85 § 1 of the Convention.

This jurisprudence has been confirmed since thew (& particular theDattel and others v.
Luxembourg judgment of 04.08.2005, in which the Court reited that the remedy provided by the
Law of 1 September 1988 had not acquired a sufficdegree of legal certainty to be used or
exhausted by the applicant for the purposes ofckrtB5 8§ 1 of the Convention). All these cases
concern civil proceedings.

As regards criminal proceedings, the European Qewently found a violation of Article 6 8 1 in the
caseCasse v. Luxembour@udgment of 27 April 2006) and of Article 13 senthe applicant did not
have an effective remedy against the length ofgrdings.






MALTA

3. Does an explicit requirement of reasonableness die length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

Article 39 of the Constitution of Maltevhich states that all cases have to be giverr &éairing “within a
reasonable time.” Moreover, since the European @uion on Human Rights has been incorporated into
the Maltese legal system since 1987, this righfuither guaranteed by Article 6 (1) of the said
Convention.

In addition, the Registrar of the Court has theydatlist an appealed case for hearing not lat@n &ix
months after the filing of the application to apgpea

5. Does a remedy in respect of excessive delays in fireceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

The issue of whether judicial proceedings are eskeely long or not has to be raised by the pafggaig
it by means of a Court case. This can also be rindtie form of constitutional complaint.

8. What criteria are used by the competent authority m assessing the reasonableness of the
duration of the proceedings? Are they the same agr linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6 § 1 EHR?

The Court in its assessment of what constitutesgasonable length of time” follows the same stathglar
and criteria as those adopted by the European @Gbtidman Rights.

10. What are the available forms of redress :
- acknowledgement of the violation YES
- pecuniary compensation
- material damage YES
- non-material damage YES
- measures to speed up the proceedings,
if they are still pending YES
- possible reduction of sentence in criminal cases ESY
- other (specify what)

As long as they act within the parameters of the the Maltese courts have an absolute discretion o
awarding any remedy which they deem effective adileing into account all the circumstances of theec

11. Are these forms of redress cumulative or alternatie?

They may also be cumulative.

12.  If pecuniary compensation is available, accordinga what criteria? Are these criteria the
same as, or linked to, those applied by the EuropeaCourt of Human Rights? Is there a maximum

amount of compensation to be awarded?

When the Court orders pecuniary compensation tisene limit on the minimum or maximum amount
that can be awarded.

21. Has this remedy been assessed by the European CoaftHuman Rights in respect of Articles
13 or 35 ECHR 7 If so, please provide reference the relevant case-law.



In Debono v. Maltecase (decision of 10 June 2004), the Court helt #t least regarding the length of
proceedings at first instance, the applicant hadptssibility of lodging a constitutional claim atias,
obtain the pecuniary or non-pecuniary redress.



MOLDOVA

1. Does your country experience excessive delays indjaial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Yes, in the Republic of Moldova there have beerhstases of excessive delays of all mentioned
procedures.

2. Have such delays been acknowledged by court deciss® Which courts (national/European
Court of Human Rights)? Please provide some exampdén English or French or reference to ECHR
case-law.

There is no answer to the above question becaeseithno any statistical data of the judicial pestings,
classified by legal reason.

3. Does an explicit requirement of reasonableness did length of the proceedings equivalent to
that contained in Article 6 para 1 of the EuropeanConvention of Human Rights exist in the
Constitution or legislation?

The Constitution of the Republic of Moldova does$ oantain the requirement of reasonableness of the
duration of judicial proceeding, specifying onlyoabeveryone’s right “to obtain effective proteatiivom
competent courts of jurisdiction against actioniniging on his/her legitimate rights, freedoms and
interests” (Article 20 of the Constitution of theblic of Moldova).

The reasonable duration of judicial proceedingsjvadent to that contained in Article 6 of the Epean
Convention of Human Rights, is established by thmiBal Procedure Code and Civil Procedure Code.

So, Article 19 para (1) of the Criminal Procedur@d€ of the Republic of Moldova contains the similar
provision as the European Convention of Human Righte named article specifies that any person has
the right for the criminal prosecution and theltigabe carried out in reasonable terms by an ieddent,
impartial and legally established court.

As for the request of the reasonable term in thié miocedure, it is provided in the Article 4 dfet Civil
Procedure Code — “Civil Procedure Tasks”.

According to Article 63 of the Enforcement Codetltd Republic of Moldova, the enforceable document
shall be enforced by the bailiff within a 3 monteen since the day when the enforcement procedase w
initiated, or in within the term specified in theferceable document, as well as the possibilitgriwong
“upon necessity” the term of enforcement by thesichf the enforcement office, at the motivated esu
of the bailiff. The Enforcement Code does not rédahe term of “delay”.

The Administrative Contentious Law provides cleammts for proceedings. So, the administrative, non-
judicial proceedings have a limit term of 30 dagswhich the issuing or higher authority can judgen

the annulment or maintaining of the contested @bk terms applied for the administrative judicial
proceedings are the same as for civil proceedihgscourt establishes the reasonable trial daferabif
there are no other law provisions.

4, Is any statistical data available about the exterf this problem in your country? If so, please
provide in English or French.

According to the statistical data on criminal casefsl by the Ministry of Justice, during the ye&2005

(the first 6 months of the year of 2006, respebfjvthere were 1.244 from the total number of 18.98
completed cases (706 of 7.206 cases, respectively)were carried out within the period of morentha
three months, with the verdict being brought in.thi¢ same time, there were 486 pending cases (384
cases, respectively) for more than 6 months, ndiateoeing brought in, and more than 12 months5- 37
dossiers (263 dossiers, respectively).



As for civil dossiers, according to the statistidata held by the Ministry of Justice, during theauy of
2005 (the first 6 months of the year of 2006, respely), there were 9.807 from the total number of
51.664 completed cases (5.528 of 25.018 casesctesy) that were carried out within the peridd o
more than two months, with the verdict being braughand 2.720 dossiers (2.757 dossiers, respdgtiv
that were carried out during more than three momtheerdict being brought in.

Concerning the non-enforcement of the enforceattements within the legal term of three months,ghe
are 26.803 overdue dossiers at the Departmentfofd&ment of judicial decisions.

5. Does a remedy in respect of excessive delays in fireceedings exist in your country? If so,
please describe it (who can lodge the complaint, feee which authority, according to what —
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

The procedural legislation of the Republic of Maldaontains provisions concerning the sanctioning o
those culpable for the delay of the trial, suck@apensation payment to the interested party, thatgm
being express provided in some cases.

Article 10 para (3) of the Civil Procedure Codevides as procedure sanction the forfeiture of sight
the case of delay of fulfillment of the act of pedare.

Article 50 para (3) of the same Code provides tngction of the party that submitted the challenging
application against the judge in ill fate, with #ien of delaying the trial. Article 61 para (2) pides the
right of the court to sanction the culpable pahigt tsubmitted in ill fate ill-founded requests @sting a
paper or a signature applied to a paper, a reqtieanhcellation of a trial or of the transfer o tbase, etc.

Article 119 provides the sanction of employeesyiagr out the official responsibilities that ignortiee
court order providing the redress of the prejudiaased by the delay of the trial. Article 204 p@pof
Civil Procedure Code provides the commitment ofdbert, at the request of the interested partgptee
the redress of the prejudice issue, caused byedlay,dn the case another party’'s ungrounded sefal
evidence in order to delay the trial is ascertained

According to the provisions of Article 20 para &)d (5) of Criminal Procedure Code, the observafice
the reasonable term during the criminal prosecuti@ecured by the prosecutor, and at the trisietase
by the respective court. The observance of theonadie term during the trial of the certain casiisbs
verified by the hierarchically superior court irethroceeding of the trial of the respective casertinary
and extraordinary remedy. In case when the chafigrapplication against the judge is submittedllin i
fate and abusively, Article 34 para (4) providestf@ court that tries the possibility to applyegdl fine
on the guilty person. Article 201 para (3) p. 4viules the application of the judicial fine for thepert,
interpreter or translator in the in the case ofulydelay while performing the entrusted tasks.

6. Is this remedy also available in respect of pendingroceedings? How?

The observance of the reasonable term during thened prosecution and during the trial of the agrt
cases can be made only through an ordinary apfieakame rule is applied in civil matters.

7. Is there a cost (ex. fixed fee) for the use of thismedy?

There are no fees for the judgment of remedy mioal proceedings and the actions provided by the L
no.1545-XIll of 25.02.1998 (Article 85 para 1, égttl) of Civil Procedure Code); for ordinary appeal
civil cases there is a fee established by Artidettgrs j) and k) para 1 of the Law on state fee4216-
Xl of 03.12.1992.

8. What criteria are used by the competent authority m assessing the reasonableness of the
duration of the proceedings? Are they the same agt linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6 paral ECHR?

The procedural legislation of the Republic of Maldoestablishes the criteria of establishment of the
reasonable term of the proceeding, but not okiiability. On the establishment of the reasonadlm of



the proceedings in criminal and civil matters, dldequate authority applies Article 20 para (2) am@al
Procedure Code and Article 192 para (1) of Civibdedure Code, in accordance to which there are
following criteria:

- complexity of the case;
- the conduct of the parties in the proceeding;
- the conduct of the criminal prosecution body armddburt.

The observance of the reasonable term during theepdings is secured by the appeal court.

The observance of the reasonable term during tilecases will be verified by the court. The obseree
of the reasonable term during the trial of theaiertases will be verified by hierarchically supegourt
in the proceeding of the trial of the respectiveechy certain remedy.

9. Is there a deadline for the competent authorityo rule on the matter of the length? Can it be
extended? What is the legal consequence of a possifailure by the authority to respect the
deadline?

The domestic legislation does not provide a deadtin the competent authority to rule on the matfer
the length of proceedings, it provides only for teasonableness of the length of the proceedingpting
some categories of cases, as in labor, administretintentious and contravention matters.

10. What are the available forms of redress?

- acknowledgement of the violation YES
- pecuniary compensation
°  material damage NO*
° non-material damage NO*
- measures to speed up the proceedings,
if they are still pending NO

- possible reduction of sentence in criminal cases NO

* There are some possibilities of obtaining morald amaterial compensations. As for material
compensations, as it was mentioned in the answketquestion 5, Article 204 para (2) of Civil Pedare
Code provides the commitment of the court, at &giest of the interested party, to redress thegiog
caused by the delay, in the case another partyde@wngrounded or false evidence in order to diday
trial. According to the Article 1422 of the Civilo@e, the moral damage is provided in case the ¢ampl
proves that physical and psychical damages wersedaby the facts that attempted to her/his personal
non-patrimonial rights.

11.  Are these forms of redress cumulative or alteative?

The question is irrelevant, taking into accountahswer to the above question.

12. If pecuniary compensation is available, accondlg to what criteria? Are these criteria the
same as, or linked with, those applied by the Eurgan Court of Human Rights? Is there a
maximum amount of compensation to be awarded?

The Moldovan procedural legislation does not referany criteria on which compensations can be
provided, the possibility of compensation for themége caused by the excessive duration of the
proceedings being provided in some cases.

The compensation of material damage is equivatethiet real damage born.

There is no established limit for the compensatiomaterial damage.

13.  If measures can be taken to speed up the predings in question, is there a link between
these measures and the general case-management ftg televant courts? Is the taking of these

measures co-coordinated at a central or higher lei20n the basis of what criteria and what factual
information concerning the court in question (workload, number of judges, nature of cases pending,



specific problems etc.) does the competent authgyibrder such measures?
There are no measures for speeding up the progsedin

14.  What authority is responsible for supervisingthe implementation if the decision on the
reasonableness of the duration of the proceedings?

There are no provisions in Moldovan proceduralslagjon that provide any authorities for the sujston
of the length of the procedure.

15. What measures can be taken in the case of menforcement of such a decision? Please
indicate these measures in respect of each formrafdress and provide examples.

There are no such measures provided.

16. Is an appeal possible against a decision onethreasonableness of the duration of the
proceedings? Is there a minimum period if time whib needs to have elapsed between the first
decision on the reasonableness of the length of theoceedings and the second application for such a
decision?

As mentioned above, there are no provisions in bl@d procedural legislation that provide any
possibility of passing a separate decision on th&tobn of the proceedings. The observance of the
reasonable term of the proceedings is made aathe §me with the possible appeal.

17. Is it possible to use this remedy more thamoe in respect of the same proceedings? Is there a
minimum period of time which needs to have elapsedetween the first decision on the
reasonableness of the length of the proceedings athd second application for such a decision?

See the answer to the question 16.

18. Is there any statistical data available on these of this remedy? If so, please provide it in
English/French.

See the answer to the question 16.
19.  What is the general assessment of this remedy?
See the answer to the question 16.

20. Has this remedy had an impact on the number of casepossibly pending before European
Court of Human Rights? Please provide any availabletatistics in this connection.

See the answer to the question 16. There are tigiistd data on the ECHR decisions.

21.  Has this remedy been assessed by the Europé&zourt of Human Rights in respect of Article
13 or 35 ECHR? If s0, please provide reference tbé relevant case-law.

Because of the lack of such remedies in Moldovaisletion, ECHR has not given any opinion in any
cases concerning the issue.



MONACO

1. Does your country experience excessive delaysjudicial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

The Principality of Monaco is not subject to lengfiioceedings, whether civil or criminal.

The country’s small size, the geographical proxiroitthe various courts (virtually all located lretsame
court buildings), the resources continually grarttethe courts in order to allow them to carry their
tasks as smoothly as possible in line with the gimgnneeds of the Principality's development, dmel t
constant high-quality work of judges, law officdegal officials and the staff of the DirectorafeJadicial
Affairs permit day-to-day operation of the couHattis not subject to excessive delay.

2. Have such delays been acknowledged by court @gans? Which courts (nhational/European
Court of Human Rights)? Please provide some exampdén English or French or reference to ECHR
case-law.

To date there have been no Monaco court decisigakar appeal) dealing with procedural delays.

Since the Principality of Monaco is not subjectigngthy proceedings, its domestic courts have never
specifically had to deal with applications on thsue and have therefore not yet had to delivelireyru

3. Does an explicit requirement of reasonablenes§the length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

In the Monaco Constitution of 17 December 1962, rated by Law No. 1249 of 2 April 2002, and in
Monaco legislation — on the judicature, for exampléhere are no explicit concerning reasonable-time
requirements similar to those in Article 6 § 1 loé tEuropean Convention on Human Rights, which has
been ratified by the Principality, rendered enfatite and published with all due legal consequences.

However, there are quite a few provisions in Moniago establishing implicit requirements that preeer
Monaco from undue length of proceedings.

For example, in urgent civil cases, whatever thebject matter, the president of the court of firstance

may, on urgent application, order any measureprgdging the main issue (Code of Civil Procedure,
Article 414); if the parties do not appear voluilyathey are served with a writ of summons reaqgri
them to appear within a minimum of one day if treeg domiciled or resident in the Principality of
Monaco, and the president has the power, in extyenrgent cases, to summon the parties to appear
within the day or within the hour, or even to issusummons at home on Saturdays, Sundays and bank
holidays (Code of Civil Procedure, Article 417).

This obviously prevents unreasonable delays frdectifig proceedings.

A justice of the peace is also able to try casewyeday apart from bank holidays (Code of Civil
Procedure, Atrticle 65), and he and his registrastraign the original judgment within three daysd€of
Civil Procedure, Article 69).

The Supreme Court, which handles constitutional @drdinistrative issues and jurisdiction disputed an
whose decisions are not appealable, is organisddoparates according to rules laid down in the
Constitution which allow it to deal with appeaisttin a matter of months.

The same is true of the Judicial Review Court, tiulest ordinary court, which also operates smas t
allow court decisions, whether civil or criminal,lie delivered within a very reasonable time.

Without going into detail, it should be added ttig court is so organised by the Monaco Code wfl Ci
Procedure that its decisions are delivered justaarfionths after cases have been referred, whichatigt



precludes lengthy proceedings.

Various provisions of Monegasque law, of which #ive are only some examples, naturally help to
tackle the risk of lengthy proceedings.

4. Is any statistical data available about the egnt of this problem in your country? If so, please
provide it in English or French.

Figures appear every year for the Principality’'skvio all areas of the country’s life, but there aro
specific statistics on length of proceedings in som As the Principality is not subject to lengthy
proceedings, there has never been any need to thteidyiestion from the statistical point of view.

5. Does a remedy in respect of excessive delaydha proceedings exist in your country? If so,
please describe it (who can lodge the complaint, fsee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

Monaco does not have any remedies specificallyirdealith excessive procedural delays since, asdtat
above, the problem of lengthy proceedings doesariss.



MONTENEGRO

The replies to the questionnaire in respect of iSenere submitted prior to 3 June 2006, the date
Montenegro declared its independence and thereforeern both Serbia and Montenegro.

However, according to a recent opinion of the Smer€ourt of Montenegro “the domestic legal system
offers no legal remedy against violations of thyhtito be heard within a reasonable time, withrdseilt
that courts in the Republic of Montenegro haveunizgliction to decide claims for compensation fonn
material damage caused by violation of that rifhts being so, any person who considers him/heifself
victim of such a violation may apply to the Eurapeé2ourt of Human Rights within six months of the
giving of final judgment by the domestic courts. &dhasked to rule on claims for compensation for non
material damage caused by violation of the righbeécheard within a reasonable time, the courth®f t
Republic of Montenegro must accordingly refusespidtion, suspend all proceedings in connectioh wit
the application and declare the complaint inadiblisgiArticle 19, para 3 of the Code of Civil Proaes).”






NETHERLANDS

1. Does your country experience excessive delapsjudicial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

A great majority of judicial proceedings come toeard within a reasonable time. However, incidentall
there are examples of delays, and indeed excedsliggs, both in civil, criminal and administrativases,
and in enforcement procedures.

2. Have such delays been acknowledged by court @gans? Which courts (hational/European
Court of Human Rights)? Please provide some examén English of French or reference to ECHR
case-law.

Case-Law of the National Courts

Especially criminal courts and administrative ceurave more than once acknowledged that a case had
not been dealt with within a reasonable time asguiibed by Article 6 of the European Convention on
Human Rights.

Thus, in a judgment of 22 May 2001 in a criminaesahe Supreme Court held that a delay of mote tha
five years on the part of the public prosecutor erthe delay in that phase of the proceedings uomehte
(NJ 2001, 440).

In a judgment of 4 July 2003 in an administrativegedure, the Central Appeals Board held thatnpki
into account the total period of the judicial predimgs and the periods, both in the first instegnue in
appeal, of inactivity without any clear reason, afsb taking into account the character of the aaskthe
attitude of the applicant, the reasonable-time ireqent referred to in Article 6 of the Conventibad
been violated (JB 2003, 249).

And in another administrative procedure, in a judgmof 19 November 2003, the Administrative
Jurisdiction Division of the Council of State héfét the reasonable-time requirement had beenetbia

a case where proceedings in the first instancddséet] four and a half years, and in appeal one ryesr,

in a not very complicated case in which the apptites not contributed to the delays (AB 2004, 27).

Case-Law of the European Court of Human Rights

The European Court of Human Rights found more thiace that the reasonable time requirement of
Article 6 had not been met in Dutch proceedingsn&of the more recent examples are the following
ones:Meulendijks v. the Netherlan@@sdgment of 14 May 2002§;6cer v. the Netherlandgidgment of 3
October 2002) anBeumer v. the Netherlan@isdgment of 29 July 2003).

3. Does an explicit requirement of reasonablenes$ the length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or Legislation?

That is not the case in the Netherlands. The abmmtioned domestic judgments are based directly on
Article 6 of the Convention. There are instanceenehthe law prescribes that a certain step in the
proceedings has to be set within a certain pegagl Article 8:66 General Administrative Procedauwt:

the court takes a decision within six weeks fromrioment the examination of the case has beerdilose
However, surpassing such periods does not havdegal effect. Article 20, paragraph 1, of the Civil
Procedure Act states that the court sees to it ghateedings are not delayed unreasonably and, if
necessary, takes measures to that effect. Agaiegabeffect ensues from that provision.

4, Is any statistical data available about the eght of this problem in your country? If so, please
provide it in English or French.



There are no specific statistics on the matter.rfage statistics concerning the average duration o
categories of proceedings (www.cbs.nl "Rechtspinalederland"), but these do not indicate in what
cases the duration was unreasonable.

5. Does a remedy in respect of excessive delayshia proceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what -
ordinary, special - procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English and French.

Dutch law does not provide a specific remedy nepecific procedure to obtain a remedy. There is the
general remedy of a civil action against the Sfatdort, but tort actions for violation of the szmable-
time requirement have been instituted only vergiwal and have not been successful so far. Consdyguent
the European Court of Human Rights has held th#tisrespect there are no effective remedies to be
exhausted before a complaint is lodged in Stragbgudgment of 3 October 200%6cer v. the
Netherlands

There is, however, the possibility to raise theeéssf the reasonable time in the proceedings coadein
criminal cases, and in administrative cases wheyen#tive sanction is at issue, recognition by ¢bart

that the reasonable-time requirement has beertedblenay result in a mitigation of the penalty bthe
punitive sanction. In its judgment of 3 October @EIJ 2000, 721), the Supreme Court has developed
general guidelines for criminal cases in this respe

In other administrative cases than those invohangunitive sanction, the court has so far taken the
position that the acknowledgment of a violationtltd reasonable-time requirement of Article 6 of the
Convention is no ground for damages, nor for ahgrotemedy in that same procedure. In some cases th
court has left it to that conclusion, in other cahes court has referred the party concerned tpadhlsible
remedy of a tort action.

6. Is this remedy also available in respect of peing procedures?

As was explained under point 5, in pending procesititere is only the possibility of a remedy iminial
cases, and in administrative cases where a pustivetion is at issue.

7. Is there a cost (ex. fixed fee) for the use thiis remedy?

For obtaining a remedy within pending proceedingsadditional costs are involved. For a tort action
against the State the normal rules concerning s apply.

8. What criteria are used by the competent authoty in assessing the reasonableness of the
duration of the proceedings? Are they the same ag linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6, 1 EGHR?

In those cases in which the court did examine agptaint about the reasonableness of the duratidheof
proceedings, it based itself not only on Articleféhe Convention, but also on the case-law asldpsd
by the European Court of Human Rights.

9. Is there a deadline for the competent authorityo rule on the matter of the length? Can it be
extended? What is the legal consequence of a possilfailure by the authority to respect the
deadline?

If a complaint concerning the reasonable-time meguent is raised in pending proceedings, the issue
not decided separately but together with the datish the merits of the case. As such it is sultjette
requirements of reasonableness of the proceedingsvhole.

In the case of a tort action against the Stateproial deadline applies; the proceedings are sutgjebe
normal reasonable-time requirement.

10. What are the available forms of redress:

- acknowledgement of the violation YES



As indicated under point 2, there are severaliiss in which the criminal court and administrateeart
have acknowledged that the reasonable-time reqeireaf Article 6 of the Convention has been vialate

- pecuniary compensation
- material damage YES
- non-material damage YES

As indicated under point 5, in criminal cases, enddministrative cases concerning a punitive samct
the penalty or sanction may be mitigated.

A tort action against the State might result ireimahification of material and non-material damagg,do
far this has not happened in connection with theddiere under discussion.

- measures to speed up the proceedings,

if they are still pending YES

In the administrative phase, an interested partyinsitute proceedings against failure to act.

In judicial proceedings, the parties may ask thatdom speed up the proceedings and, in case ehayg
and danger of irreparable damage, may requestsgsoai measures. There is, however, no speciaracti
for speeding up proceedings.

- possible reduction of sentence in criminal cases YES

As indicated under point 5, penalties in crimina$es, and punitive sanctions in administrativescasey
be mitigated.

- other (specify what) NO
11. Are these forms of redress cumulative or alteative?

Mitigation of a penalty or punitive sanction, arahthges in civil proceedings must always be precbyged
the assessment that the reasonable-time requirdragbeen violated.

12. If pecuniary compensation is available, accding to what criteria? Are these criteria the
same as, or linked to, those applied by the EuropeaCourt of Human Rights? Is there a maximum
amount of compensation be awarded?

As indicated under point 5, there is no practiagceoning pecuniary compensation.

13.  If measures can be taken to speed up the prectngs in question, is there a link between
these measures and the general case-management leé televant courts? Is the taking of these
measures coordinated at a central or higher level®n the basis of what criteria and what factual
information concerning the court in question (workload, number of judges, nature of cases pending,
specific problems etc.) does the competent authoyibrder such measures?

No other measures exist than the general measursgeed up the proceedings in the framework of
general case-management. Concerning internal casagement procedures no general information is
available.

14.  What authority is responsible for supervisingthe implementation of the decision on the
reasonableness of the duration of the proceedings?

The same court that has acknowledged that the mabistime requirement has been violated, is
competent to decide about the legal effects ohdsessment.

In criminal cases, if the court decides to mitigdite penalty, that part of the decision is subjedhe
normal rules of execution of criminal judgments.thie administrative court decides to mitigate a
punitive sanction, it will annul the administratidecision concerned and substitute its own decision
for it or order the administrative body to takeeavwrdecision.



If a separate tort action is instituted against3kege, the civil court will take the considerasasf the
court concerned about the reasonableness of traialurof the proceedings as a starting point, but
may give its own assessment of the reasonableness.

15. What measures can be taken in the case of nenforcement of such a decision? Please
indicate these measures in respect of each formmidress and provide examples.

In criminal cases, the court determines the penéiltthe penalty is mitigated, this is expressedhe
conviction, which thereafter will be executed.

In administrative cases, if the court mitigatesuaifive sanction, it may either substitute its osatision
for that of the administrative body, or order thatly to take a new decision. If the latter decisonot in
conformity with the court's decision, the personaaned may again lodge an appeal with the court.

In civil cases, if the court would grant damagks,decision constitutes a legal title for execution

16. Is an appeal possible against a decision onethreasonableness of the duration of the
proceedings? Is there a fixed time-frame for the copetent authority to deal with this appeal? What
would be the legal consequence of non-compliancetiwvthis time-limit?

In criminal and administrative cases, the assessofehe reasonableness is part of the decisiothen
merits. It is subject to appeal if, and to the Biktbat the latter decision is still subject to eglp and will
be dealt with in that same appeal procedure. Noapene-frame applies.

17. Is it possible to use this remedy more than oa in respect of the same proceedings? Is there a
minimum period of time which needs to have elapsedetween the first decision on the
reasonableness of the length of the proceedings athd second application for such a decision?

The issue of the reasonable-time requirement magibed in each phase of the proceedings, bunret i
separate application.

A separate tort action may be brought with respeeiach phase of judicial proceedings, but in pendi
proceedings the civil court will leave it firsttiee court concerned to decide the issue.

18. Is there any statistical data available on these of this remedy? If so, please provide it in
English/French.

In legal practice in the Netherlands, the assessrokrthe reasonableness of the duration of the
proceedings, if made at all, so far has been paheocdecision on the merits, and any appeal agsich
assessment has been part of the appeal agairdiséon on the merits. Consequently, the remeeayg do
not manifest itself as a separate remedy and tistisi@l data are available.

19.  What is the general assessment of this remedy?

From the above it may be clear that, apart frormical cases, and administrative cases concerning a
punitive sanction, Dutch law does not yet provideeHiective remedy against violations of the reabist
time requirement of Article 6 of the Convention.

20.  Has this remedy had an impact on the number a@fases possibly pending before the European
Court of Human Rights? Please provide any availabletatistics in this connection.

The reasonable-time complaints against the Netidslaefore the European Court of Human Rights are
not very numerous. However, the reason is not sthrthe effectiveness of the remedy provided by Butc
law, but the fact that most judicial proceedingsipty with the reasonable-time requirement. No stiatl
data are available.

21.  Has this remedy been assessed by the Europ&uourt of Human Rights in respect of Articles
13 or 35 ECHR? If so, please provide reference tbe relevant case-law.

The European Court of Human Rights has not yetdddcbn the conformity of the situation in the



Netherlands with Article 13 of the Convention. Aasapointed out under point 5, the European Court of
Human Rights considered the possibility of bringagort action against the State for violation toé t
reasonable-time requirement to be a remedy that doehave to be previously exhausted. This implies
that the Court does not consider such a remedy &ffbctive.






NORWAY

1. Does your country experience excessive delays indjoial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

In general, judicial proceedings in Norway are heithout excessive delays.

| 2005 the average time from an initial step invél suit to a ruling rendered by the District Couras 7.0
months, in criminal cases 3.2 months.

According to guidelines from the Department of idgastthe aim is to render rulings in civil caseshm
6.0 months, in criminal cases within 3.0 months.

An appeal in a civil case was in average decideith®yCourt of Appeal within 9.8 months, while cnivai
cases in average was decided within 5 months.

As for the Supreme Court, approximately 20% ofappeals are granted leave of appeal to the Supreme
Court after decision by The Appeals Selection Camei The decision by the Appeals Selection
Committee was in civil cases in average rendergdiwD.7 months after receiving the case, while in
criminal cases the decision was rendered withinr6ths.

In 2005, the average time from an appeal in a cadle was granted leave of appeal to the Suprenmt Co
to a decision was rendered, was 5.8 months. Inr@irmases, the average time was 2.5 months.

Cases regarding enforcement are in general haodiesiderably faster than ordinary civil cases.

2. Have such delays been acknowledged by court deciss® Which courts (national/European
Court of Human Rights)? Please provide some examgeén English or French or reference to ECHR
case-law.

As it follows from the statistics quoted under gigesno.1, the main numbers of cases are decidiiwi
reasonable time. In specific cases though, themedticourts have found that that the delay in é&iad
proceeding has been excessive. Such delays hamenbtsl both in criminal cases and in certain civil
cases — for instance tax cases.

Norway has been a party to only a few cases béfier&uropean Court of Human Rights. In the case of
Beck v. Norwayapplication no. 26390/95, the European Court ofmin Rights found that that the
proceedings had exceeded a reasonable time, lbuh¢haational court had afforded adequate redoess
the alleged violation. As a result, the EuropeanrCof Human Rights held that there had not been a
violation of Article 6 § 1 of the Convention. Thanse result was found ine and Berntsen v. Norway
application no. 25130/94.

3. Does an explicit requirement of reasonableness die length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

The Human Rights Act of 1999 gave The European €uion of Human Rights the legal force of
national parliamentary legislation. The Conveniotherefore invoked directly before the natioralints,
and Article 6 8§ 1 sets binding limits on the lengthudicial proceedings. Furthermore, the Humaghi
Act states that the convention shall prevail ovar @ther conflicting statutory provisions.

The Criminal Procedure Act sets forth certain timets with regards to the handling of cases whaee
defendant is held in custody. In both criminal sagred civil cases, there are statutory guidelie®a
when a decision should be handed down after tising®f oral proceedings.

4. Is any statistical data available about the extentf this problem in your country? If so, please



provide it in English or French.
There is no such statistical data available in Bhgir French.

The official statistics shows that in general, ¢hare no excessive delays in the judicial proceettin
Norway, cf. question no 1.

5. Does a remedy in respect of excessive delays in fireceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

No specific legislation has been passed, proviegip remedies in case of excessive delay inuteial
proceedings.

An excessive delay may constitute a procedural e@sanentioned in the Civil Procedure Code and the
Criminal Procedure Code, leading the appellatet¢owgquash a decision from the lower court, thotinig
is unusual.

In cases where an excessive delay in the judicaleedings has resulted in an economic loss, auiaws
may be filed in order to compensate for such loss.

Certain forms of redress are available during #&lmg proceedings, cf. question no. 10.
6. Is this remedy available also in respect of pendingroceedings? How?

Cf. questions no. 5 and 10.

7. Is there a cost (ex. fixed fee ) for the use of thremedy?
No.
8. What criteria are used by the competent authority m assessing the reasonableness of the

duration of the proceedings? Are they the same agt linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6 § 1 EHR?

The criteria used are the same as the criteriaegplpy the European Court of Human Rights in respec
Article 6 § 1 ECHR.

9. Is there a deadline for the competent authority taule on the matter of the length? Can it be
extended? What is the legal consequence of a possifailure by the authority to respect the
deadline?

Not applicable.

10. What are the available forms of redress:

- acknowledgement of the violation YES
- pecuniary compensation

- material damage NO

- non-material damage NO
- measures to speed up the proceedings,

if they are still pending NO
- possible reduction of sentence in criminal cases ESY
- other (specify what) YES

Cf. question no. 5.

11. Are these forms of redress cumulative or alternatie?



In criminal cases where there have been excessihaysdin the judicial proceedings, the courts shall
acknowledge that such delays have taken placelditian, the courts shall reduce the sentence. Mexye
the courts are not obliged to acknowledge a vimtatf Article 6 § 1, since according to Norwegian
sentencing practice, sentences will be reduced extessive delays even where the delay did notiatno
to a violation of Article 6 § 1.

12. If pecuniary compensation is available, accordinga what criteria? Are these criteria the
same as, or linked to, those applied by the EuropeaCourt of Human Rights? Is there a maximum
amount of compensation to be awarded?

Not applicable.

13.  If measures can be taken to speed up the proceedin@ question, is there a link between
these measures and the general case-management leé televant courts? Is the taking of these
measures co-ordinated at a central or higher level®n the basis of what criteria and what factual
information concerning the court in question (workload, number of judges, nature of cases pending,
specific problems etc.) does the competent authoyibrder such measures?

Not applicable, cf. question no. 10.

14.  What authority is responsible for supervising the mplementation of the decision on the
reasonableness of the duration of the proceedings?

Not applicable.

15. What measures can be taken in case of non-enforcemieof such decision? Please indicate
these measures in respect of each form of redressigprovide examples.

Not applicable.

16. Is an appeal possible against a decision on the mmmableness of the duration of the
proceedings? Is there a fixed time frame for the eopetent authority to deal with this appeal? What
would be the legal consequence of non-compliancetiwihis time-limit?

Not applicable.

17. Is it possible to use this remedy more than once iespect of the same proceedings? Is there a
minimum period of time which needs to have elapsedetween the first decision on the
reasonableness of the length of the proceedings atie second application for such a decision?

Not applicable.

18.  Are there any available statistical data on the usef this remedy? If so, please provide it in
English/French

Not applicable.
19. What is the general assessment of this remedy?
Not applicable.

20. Has this remedy had an impact on the number of casgossibly pending before the European
Court of Human Rights? Please provide any availablstatistics in this connection

Not applicable.

21. Has this remedy been assessed by the European CoaftHuman Rights in respect of Articles
13 or 35 ECHR? If so, please provide reference tbe relevant case-law.

Not applicable.






POLAND

1. Does your country experience excessive delays indjoial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Yes, civil, criminal, administrative proceedingsianforcement of judgments.

2. Have such delays been acknowledged by court deciss® Which courts (national/European
Court of Human Rights)? Please provide some examgen English or French or reference to
ECtHR case-law.

Yes. European Court of Human Rights and nationattsoAmong many cases where the ECHR declared
violation of Article 6 § 1 of the Convention witespect to Poland see the following cas&yranowski v.
Poland Podbielski v. Polandcase no. 27916/95Kudta v. Poland(case no. 30210/361zykowska v.
Poland(caseno. 7530/02)Purasik v. Polandcase no. 6735/03).

Judgments of national courts finding the violatiminthe right to a trial within a reasonable timedan
granting the pecuniary compensation.

3. Does an explicit requirement of reasonableness did length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

Yes, Article 45 sec. 1 Constitution

4, Is any statistical data available about the extentf this problem in your country ? If so, please
provide them in English or French.

(see question 18)

5. Does a remedy in respect of excessive delays in fireceedings exist in your country ? If so,
please describe it (who can lodge the complaint, fsee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

Following theKudla v. Polandjudgment of 26 October 2000) the Polish autresitdopted thact of 17
June 2004 on complaints about a breach of the tighttrial within a reasonable time.

This Act established a specific remedy in respekoessive delays in judicial (civil and criminal well
as administrative (only before administrative c®urproceedings allowing speeding-up lengthy
proceedings.

The complaint can be lodged by everyone who hapehding case before domestic courts.

The complaint shall be examined by the court imatetlf above the court conducting the impugned
proceedings, this complaint shall be lodged wihieegroceedings are pending.

In addition, the Article 417 of the Civil Code prded for a new regime of the State liability fonuzge
caused by public authority. Party which has nogémtia complaint about the unreasonable lengtheof th
proceedings during judicial proceedings may claiomder Article 417 of the Civil Code — compensation
for the damage which resulted from the unreasonigblgth of the proceedings after the proceedings
concerning the merits of the case have ended.

6. Is this remedy available also in respect of pendingroceedings? How?

Yes. According to section 5 of the Aaft17 June 2004 on complaints about a breach ofige to a trial



within a reasonable time complaint about the unreasonable length of gdicgs shall be lodged while
the proceedings are pending. The competence tdieaffa complaints is vested to the court superer o
the court that examines the proceedings as to émgsmif the superior court finds a violation ofti&le 6
of the Convention, it instructs the lower courtdke measures to accelerate the proceedings awa#ods
the complainant compensation of up to 10,000 ppbr@imately 2.550 euros).

The party whose complaint as to the excessivehenfghe pending proceedings has been allowed,imay
addition, in separate proceedings on the basisrtflé 417 of the Civil Code, request reparation of
damage resulted from the established undue delay.

7. Is there a cost (ex. fixed fee ) for the use of thremedy?

Yes, the complainant shall pay a court fee in theunt of PLN 100zloty (approximately 25 euros). The
fee is returned ex officio by the court examinihg tomplaint, if the latter is allowed.

8. What criteria are used by the competent authority m assessing the reasonableness of the
duration of the proceedings? Are they the same ag linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6 § 1 EHR?

The same as criteria applied by the European @btittman Rights.

9. Is there a deadline for the competent authority taule on the matter of the length? Can it be
extended? What is the legal consequence of a possifailure by the authority to respect the
deadline?

Deadline: Two-moths time limit predicted by Articlel of the Act. It can’t be extended, no legal
consequences.

10. What are the available forms of redress:

- acknowledgement of the violation : YES

- pecuniary compensation: YES
1)“just satisfaction” - maximum amount of just séiction to be awarded by the domestic
courts could not exceed 10.000 Polish zlotys (Pam)
2) a party whose complaint has been allowed mak sempensation from the State
Treasury for the damage it suffered as a resuhieofinreasonable length of the proceedings
(available under separated civil claim)

- material damage YES
- (civil claim- additional remedy)
- non-material damage YES

- (Yust satisfaction”)
- measures to speed up the proceedings,
if they are still pending YES
- possible reduction of sentence in criminal casesO N
- other (specify what)

11. Are these forms of redress cumulative or alternatig?
Cumulative.

12.  If pecuniary compensation is available, accordinga what criteria? Are these criteria the
same as, or linked to, those applied by the EuropeaCourt of Human Rights ? Is there a maximum
amount of compensation to be awarded?

Pecuniary compensation is available — the maximormouat of just satisfaction to be awarded by the
domestic courts could not exceed 10.000 Polislyzlde. approximately 2.550 euros. It should beaho
that a party whose complaint has been allowed reai sompensation from the State Treasury (civil
claim) for the damage it suffered as a result ef threasonable length of the proceedings (additiona
compensatory remedy provided by national law).



Amount of just satisfaction, which could be gransdthe request of the complainant, depends from
individual circumstances of the case — the domestict shall applied criteria fixed by ECHR

13. If measures can be taken to speed up the proceedinih question, is there a link between
these measures and the general case-management ftg televant courts? Is the taking of these
measures co-ordinated at a central or higher level®n the basis of what criteria and what factual
information concerning the court in question (workload, number of judges, nature of cases pending,
specific problems etc.) does the competent authoyibrder such measures?

At the request of the complainant, the court mayrit the court examining the merits of the cagake
certain measures within a specified time. Suchrunsbns shall not concern the factual and legal
assessment of the case/individual measures tdeée ta speed up the proceedings depend from specifi
circumstances of each case.

The domestic courts, in majority, order the speaifieasures on the basis of nature of the caseshgend
and activity of the court during judicial proceeagin

14.  What authority is responsible for supervising the mplementation of the decision on the
reasonableness of the duration of the proceedings?

In practice, President of the Court.

15. What measures can be taken in case of non-enforcemief such decision? Please indicate
these measures in respect of each form of redressigprovide examples.

Administrative surveillance/disciplinary proceedragainst the judge.

16. Is an appeal possible against a decision on the semableness of the duration of the
proceedings? Is there a fixed time-frame for the aapetent authority to deal with this appeal ? What
would be the legal consequence of non-compliancetiwihis time-limit?

No appeal possible.

17. Is it possible to use this remedy more than once nespect of the same proceedings? Is there
a minimum period of time which needs to have elapdebetween the first decision on the
reasonableness of the length of the proceedings atie second application for such a decision?

Yes, the minimum period of time which needs to hetapsed is 12 months.

18. Is there any statistical data available on the usef this remedy? If so, please provide it in
English/French

From 17 September 2004, when the Law of 17 Jund @Ccomplaints about a breach of the right to a
trial within a reasonable time (“the 2004 Act”) erad into force, the Polish courts have examined:

2004 — 1.824 complaintsthe domestic courts have found: violation in 288es / no violation 368 cases /
rejected (from formal reasons) - 1166 cases.

2005 —4.921 complaint¢he domestic courts have found: violation in 1.@8ses / no violation 579 cases
/ rejected (from formal reasons) - 835 cases.

2006 (period January-June ) — 1.879 complaitite domestic courts have found: violation in 8&%es /
no violation 579 cases / rejected (from formal oea} - 835 cases.

19. What is the general assessment of this remedy?

The ECHR assess this remedy as effective onehéytitisprudence of the domestic courts may caese t
problem in the light of ECHR case —law.

20. Has this remedy had an impact on the numbeif cases possibly pending before the European
Court of Human Rights? Please provide any availablstatistics in this connection.



Yes, before lodging the complaint to the ECHR emgblicant has to exhaust this domestic remedy.

The ECHR is at present examining the effectiver@ssarious new remedies for Polish length-of-
proceedings cases. Four leading cases have besm mivrity and around 700 similar cases have been
adjourned.

20. Has this remedy been assessed by the European Cowft Human Rights in respect of
Articles 13 or 35 ECHR ? If so, please provide refence to the relevant case-law.

Yes, Michalak v. Poland(24549/03);Charzynski v. Polan@15212/03) decision of 1 March 2005, the
ECHR found that Polish law provided an effectiveeely for excessive length of proceedings.



PORTUGAL

1. Does your country experience excessive delays indjoial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Yes

2. Have such delays been acknowledged by court deciss® Which courts (national/European
Court of Human Rights)? Please provide some exampdén English or French or reference to ECHR
case-law.

Among many cases where the European Court declotadion of Article 6 81 of the Convention with

respect to Portugal, see for example the followdages Oliveira Modesto and others v. Portugal
(judgment of 8 September 199%ena v. Portugaljudgment of 18 March 2003), andarques Nunes v.

Portugal (judgment of 20 May 2003).

3. Does an explicit requirement of reasonableness die length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

Article 20 § 4 of the 1976 Constituti@mshrines the right to a “judicial decision withimeasonable time”.

5. Does a remedy in respect of excessive delays in fireceedings exist in your country? If so,
please describe it (who can lodge the complaint, fsee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

Article 22 of the Constitutiomefines the civil liability of the State and itstlorities and agents in the
following terms:

“The State and other public bodies shall be joirdlyd severally liable in civil law with the

members of their agencies, their officials or theigents for actions or omissions in the
performance of their duties, or caused by suchoperdnce, which result in violations of rights,
freedoms or safeguards or in prejudice to anottetyp”

Furthermore, Legislative Decree No. 48@fiverns the State’s non-contractual civil liabilPursuant to
its Article 2 § 1,“The State and other public bodies shall be lidbl¢hird parties in civil law for such
breaches of their rights or of legal provisionsigiesd to protect the interests of such partiesasaused
by unlawful acts committed with negligenaailpa) by their agencies or officials in the performainte
their duties or as a consequence thereof.”

In accordance with the case-law concerning theeStaion-contractual liability, the State is reqdite
pay compensation only if an unlawful act has bemnritted with negligence and there is a causal link
between the act and the alleged damage.

The failure to observe a time limit and the consigelexcessive length of proceedings is today deleime
be an unlawful act in the sense of Article 2 § thefLegislative Decree 48051.

The modified Criminal Procedure Code (of 1 Janu®§8) made provision for interlocutory proceedings
to expedite criminal proceedings. The preambléefG@ode states, in particular, that the requirerobat
speedy criminal trial is currently, thanks to théiuience of the European Convention on Human Rights
true fundamental right.

According to Article 108

“1. When the time-limits provided for by law foryastep in the proceedings are exceeded, the



public prosecutor, the accused, the private prosggassistente) or the civil parties may make an
application for an order to expedite the proceeding

2. That application shall be considered by: (a) #teorney-General, when the proceedings are
in the hands of the Attorney-General’'s Departméin);the Judicial Service Commission, when
the proceedings are taking place in a court or befa judge.

3. No judge who has intervened in the proceedimgariy capacity may participate in the
decision.”

Article 109 provideghat

“[1...1 3. The Attorney-General shall make a decisidthin five days.

/...I' 5. The decision shall be taken without any rofbamalities. It may take the form of: (a) a
dismissal of the application as unfounded or beeahs delays complained of are justified; (b)
a request for further information...; (c) an ordfar an investigation to be carried out within
fifteen days into the delays complained of...;&groposal to implement or cease to implement
disciplinary measures or measures to manage, oggaar rationalise the methods required by
the situation.”

8. What criteria are used by the competent authority m assessing the reasonableness of the
duration of the proceedings? Are they the same agt linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6 § 1 EHR?

The Court in its assessment of what constituteseasonable length of time” follows the same stasglar
and criteria as those adopted by the European Gbtidman Rights.

9. Is there a deadline for the competent authority taule on the matter of the length? Can it be
extended? What is the legal consequence of a possifailure by the authority to respect the
deadline?

Yes. Article 498 of the Civil Code provides thag tlight to compensation is time-barred after thgirgx
of a period of three years from the date on wHiehvictim becomes, or should have become, awateof
possibility of exercising that right.

10. What are the available forms of redress :
- acknowledgement of the violation YES
- pecuniary compensation
- material damage YES
- non-material damage YES
- measures to speed up the proceedings,
if they are still pending YES

- possible reduction of sentence in criminal cases O N
- other (specify what)

21. Has this remedy been assessed by the European CoaftHuman Rights in respect of Articles
13 or 35 ECHR? If s0, please provide reference tbé relevant case-law.

Yes. InPaulino Tomas v. Portugalase (decision of 27 March 2003), the ECHR ruted, in view of the
evolution in evolution in national case law, it thnow be said that an action in tort against tagesor
excessive length of civil proceedings, based onidlatiye Decree 48051 of 21 November 1967,
constituted an effective remedy within the mearihgrticle 35 of the Convention.

In Tomé Mota v. Portugddecision of 2 December 1999), the Court consitiéltat an application on the
basis of Articles 108 and 109 of the New Code ofr@ral Procedure put into place a true legal remedy
enabling a person to complain of the excessivetfenfjcriminal proceedings in Portugual, which is
sufficiently accessible and effective, especiaByita exercise does not lead to the lengtheninigpef
proceedings in issue, given the very strict tinmeit imposed on the institutions responsible fé&irtg

a decision.



ROMANIA

1. Does your country experience excessive delagsjudicial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Yes (civil, criminal, enforcement).

2. Have such delays been acknowledged by courtcggons? Which courts (national/European
Court of Human Rights)? Please provide some examgdén English or French or reference to ECHR
case-law.

European Court of Human RighfBudorache v. Romania 29.09.2005Pantea v. Romania 3.06.2003,
Moldovan and others v. Romania2.07.2005Strain and others v. Romanig21.07.2005).

3. Does an explicit requirement of reasonablenes$ the length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

Yes, it exists in the Constitution (Article 21).

Also, in Romanian law, the European Convention ofridn Rights is directly applicable, as provided by
Articles 11 and 20 of the Constitution.

Article 10 of the Law on judicial organization algmvides it: “All persons are entitled to a faiatand to
the resolution of cases within a reasonable timerbimpartial and independent court, set-up a@ogrtd
the law”.

4, Is any statistical data available about the ¢ent of this problem in your country? If so, please
provide it in English or French.

Yes. Recent statistics are available, drawn up Hay Superior Council of Magistracy. One statistic
concerns the length of civil and commercial casleswn in percents. The other shows the solving ferm
cases at various degrees of jurisdiction.

5. Does a remedy in respect of excessive delayshe proceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

No.

6. Is this remedy available also in respect of pding proceedings? How?

Not applicable.

7. Is there a cost (ex. fixed fee) for the usetbiis remedy?

Not applicable.

8. What criteria are used by the competent authority m assessing the reasonableness of the
duration of the proceedings? Are they the same ag linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6 § 1 EHR?

Although a remedy, as such, does not exist in dticriesv, Romanian judges take the criteria providgd

the ECHR’s case-law into account when solving @ertdemands (e.g.: postponement requests,
challenging a judge for bias requests).



9. Is there a deadline for the competent authority taule on the matter of the length? Can it be
extended? What is the legal consequence of a possifailure by the authority to respect the
deadline?

No.

10. What are the available forms of redress:

- acknowledgement of the violation NO
- pecuniary compensation

- material damage NO

- non-material damage NO
- measures to speed up the proceedings,

f they are still pending NO

- possible reduction of sentence in criminal cases O N
- other (specify what)

12.  If pecuniary compensation is available, accordinga what criteria? Are these criteria the
same as, or linked to, those applied by the EuropaaCourt of Human Rights? Is there a maximum
amount of compensation to be awarded?

No.

13. If measures can be taken to speed up the proceedinih question, is there a link between
these measures and the general case-management leé televant courts? Is the taking of these
measures co-ordinated at a central or higher level®n the basis of what criteria and what factual
information concerning the court in question (workload, number of judges, nature of cases pending,
specific problems etc.) does the competent authgyibrder such measures?

Through the Judicial Inspection Direction, the SigseCouncil of Magistracy analyzes the narrow
application of regulations of procedures regardihg sanctioning of facts that obstruct the good
development of the trials, including the unjudifidelay of case solving due to litigants, lawyers,
witnesses, experts or other persons contributingheo fulfilment of the act of justic&CM elaborates
quarterly reports in this respect.

A seminar was organized between 6th and 8th of 2088, regarding the optimum volume of activity for
establishing criteria on which the magistrates’ kwaould be measured. According to the final repbrt
the seminar, elaborated by the Romanian magistiraieslaboration with foreign experts, the scheshe
work volume should be based on time lots assigoeddiving cases classified on categorias,well as
fulfilment of other activates within court, clagsif on categoriedn this way, the individual annual work
volume could be defined by number of cases/a@#ithat can be achieved during the magistrates’ and
auxiliary staff’ legal annual number of hours, bg formula: the annual work volume, as number sésa

to be solved, results from dividing the magistras@sual number of work minutes, to the time assitto
resolving different categories of cases/tasks.

Work volume must be established for relevant categof solved cases at different levels of judsdn,
having in mind the differences between organizatmocedure and stage of trial, making a difference
between first instance, appeal and second applsal, gpecial workload must be considered for exesut
positions etc.

Solving term for cases at first instances courts oguarters I, 1l and Il 2005

Term
Matter Total 0-6 6-12 1-2 2-3 Over 3
Period| solved | months| months | years| years| years
Commercial| T1 26665| 25827 754 87 0 2
litigations T2 27501 26581 752 214 0 0
T3 24848 243471 366 135 0 0




T1 147214| 131652 103241 4783 333 125
~ Civil T2 | 160626 143480 10303 5796 8p6 195
liigations 537158967 10013] 5644 2910  1b0 87
T1 62958| 54921 6972 996 92 17
Criminal [ 12 61578| 53987 6496 1043 10 D2
litigations ™5 38140| 34824 278D 497 3o 11
Solving term for cases at tribunals on quarters |l and Il 2005
MERITS OF THE CASE
Term
Matter Total | 0-6 6-12 1-2 | 2-3 | Over
Period | solved| months| months| years| years| 3 years
Commercial| T1 12340 9771 1388 677 317 187
litigations | T2 15168| 12440 1288 930 269 2h1
T3 8587| 6946 904 418 178 141
T1 22263 19481 1804 808 136 34
_ Civil T2 25311| 23568 1257 689 47 50
litigations 34 28027| 25939  142B 542 97 T
Criminal | T1 8258| 7687 432 120 14 3
litigations [ 12 8551 8061 377 9% 1k 2
T3 6424| 6011 359 49 5 0
APPEAL
Term
Matter Total | 0-6 6-12 1-2 | 2-3 | Over
Period | solved | months| months| years| years| 3 years
Civil T1 7100 6243 487 271 75 24
litigations | T2 7602] 6739 469 251 98 45
T3 4115| 3663 202 88 5B 16
Criminal | T1 6262 5902 317 39 4 0
litigations | T2 6395| 6200 139 51 5 0
T3 3778 3643 11( 22 B
SECOND APPEAL
Term
Matter Total [ 0-6 612 |12 2-3 | Over
Period | solved| months| months| months| years| 3 years
Commercial| T1 3240| 3110 118 10 P 0
litigations [ 12 2923 2830 81 12 D 0
T3 1637| 1529 97 16 0 0
T1 16756 15904 659 17 13 6
_ Civil T2 15582 14778 622 132 46 4
litigations 34 9571 9079 369 88 38 2
Criminal | T1 10857| 10673 178 5 0 0
litigations | T2 11326 11225 9% 6 0 0
T3 6868| 6743 119 6 D 0

Solving term for cases at courts of appeal on quaets I, Il and Il 2005

MERITS OF THE CASE

| Period| Total |

Term




Matter solved| 0-6 6-12 1-2 2-3 | Over
months months | years | years| 3years
Contentious t1 2756 2644 84 26 il 0
claims and t2 2905 2794 96 8 b P
civil law t3 1534 1478 47 & B 3
t1 380 373 4 3 ( (
t2 412 405 7 Q ( (
Criminal law t3 417 415 2 0 ( (
APPEAL
Term
Matter Over
Total | 0-6 6-12 1-2 2-3 3
Period | solved| months | months | years | years | years
Commercial
law tl 1241 1018 198 b il 18
t2 1462 1299 143 18 0 7
t3 525 475 41 8 1 D
Civil law t1 8440 7549 794 83 b 9
t2 8217 7116 816 260 14 11
t3 6719 5938 592 181 6 2
Criminal
law tl 2081 2040 3 4 L 0
t2 2097 2076 18 3 D D
t3 1522 1506 15 1 D D
SECOND APPEAL
Term
Matter Over
Total | 0-6 6-12 1-2 2-3 3
Period | solved| months months | years | years | years
t1 3493 3331 151 ) P 0
Commercial t2 16206 16048 141 1p 0 5
law t3 13065 12955 105 b 0 0
t1 16636 15923 594 9P 15 12
t2 16905 16254 567 6P 12 10
Civil law t3 8025 7729 236 41 i te]
t1 5432 5384 45 3 D 0
Criminal t2 5249 5235 13 1 D 0
law t3 4749 4735 12 2 D 0

LENGTH OF THE PROCEEDINGS

Statistical data from the first 9 months of 2006wt anaverage of 91,9% of all files rendered with a
civil or commercial judgment within 0-6 months.

First instance courts

Matter 0-6 months  6-12 1-2 years 2-3 years More than
months 3 years

civil 90% 6% 3,2% 0,3% 0,09%

commercial 97,1% 2% 0,5% - -

Tribunals — merits



More than

Matter 0-6 months  6-12 1-2 years 2-3 years
months 3 years
civil 91,2% 5,9% 2,6% 0,3% 0,1%
commercial 80,7% 9% 5% 2% 1,5%
Tribunals — appeals
Matter 0-6 months  6-12 1-2 years 2-3 years More than
months 3 years
civil 88,4% 6,6% 3,2% 1,2% 0,4%
commercial - - - - -
Tribunals — second appeals
Matter 0-6 months  6-12 1-2 years 2-3 years More than
months 3 years
civil 94,8% 3,9% 0,9% 0,2% 0,02%
commercial 95,7% 3, 7% 0,4% - -
Courts of appeal — merits
Matter 0-6 months  6-12 1-2 years 2-3 years More than
months 3 years
civil 96,1% 3% 0,5% 0,1% 0,06%
commercial - - - - -
Courts of appeal — appeals
Matter 0-6 months  6-12 1-2 years 2-3 years More than
months 3 years
civil 88,1% 9% 2% 0,1% 0,09%
commercial 86,4% 11,8% 0,8% 0,06% 0,7%
Courts of appeal — second appeals
Matter 0-6 months  6-12 1-2 years 2-3 years More than
months 3 years
civil 96% 3,3% 0,4% - -
commercial 98,6% 1,2% 0,07% - -
Workload

From the analysis oftatistical data of the first 9 months of_2005results adecreasing average

workload of cases/judge

Trimester First instance Tribunals Courts of appeal
courts
Trimester | 284 134 117
Trimester Il 159 74 91
Trimester Il 142 67 63

er of pending cases decreased

The numb
Trimester First instance Tribunals Courts of appeal
courts
Trimester | 481.229 177.093 80.250
Trimester || 270.632 95.691 61.701
Trimester Il 244.288 85.536 42.145







RUSSIAN FEDERATION

1 Does your country experience excessive delaysjuidicial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Such delays have been known in respect of ciirtiisal and enforcement proceedings.

2. Have such delays been acknowledged by court dsions? Which courts
(national/European Court of Human Rights)? Please mvide some examples in English or
French or reference to ECHR case-law.

Such delays have not been acknowledged by nationals' decisions.

However, the European Court for Human Rights fanrelnumber of cases that there had been a violatio
of Article 6 § 1 of the Convention on the Protestiof Human Rights and Fundamental Freedoms in
respect of the length of proceeding.

See for example the following recent cases:

In respect of civil proceedings:

Bakiyevets v. the Russian Federat{ppdgment of 15 June 2006)usashvili v. the Russian Federation
(judgment of 15 December 2005) aBdkolovv. the Russian Federatidjudgment of 22 September
2005),

In respect of criminal proceedings:

Nakhmanovich v. the Russian Federat{judgment of 2 March 2006Khudoyorov v. the Russian
Federation (judgment of 8 November 2005) amaedorov and Fedorova vthe Russian Federation
(judgment of 13 October 2005),

In respect of enforcement proceedings:
Zasurtsev v. the Russian Federat{pudgment of 27 April 2006)Timofeyev v. the Russian Federation
(judgment of 23 October 200Burdov v. the Russian Federatipndgment of 7 May 2002).

5. Does a remedy in respect of excessive delayshe proceedings exist in your country? If
so, please describe it (who can lodge the complaifiefore which authority, according to what -
ordinary/special - procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

Yes, it can be said that remedies in respect ofssiee delays in court proceedings exist in thesiBos
Federation.

Civil proceedings

Article 1070.1 of the Civil Code of the Russian &edion provides for compensation by the state of
damage caused in the process of administratiomisticg in case when the guilt of a judge has been
established by the court sentence that became final

As it follows from the Judgment of the Constitutid@ourt of the Russian Federation of 25 Janua@ 20
the damage caused in the process of administratijustice in civil proceedings can be compensated
the State also in other cases resulting from unibadtions (or failure to act) of a court (judge}er alia
from violations of reasonable time requirementhé guilt of the judge has been established nahby
sentence, but by different court decision. In theve Judgment the Constitutional Court stated tty of

the legislator to make provisions for grounds anoc@dure of compensation by the state of damage
caused by unlawful actions (or failure to act) afart (judge), as well as for provisions concegréonurts
jurisdiction over relevant cases. However, sincehgyend of 2006 the legislator has not passedatite
amendments, courts of ordinary jurisdiction reficssadmit relevant applications for consideraticee(for
example Decision of 16 June 2003 no. 49-GOZ-48®Rupreme Court of the Russian Federation).



Criminal proceedings

The institute of remitting the criminal case forrther investigation was excluded from the
Criminal Procedure Code of the Russian Federathoticle 237 of the Code, however, allows
remitting of the criminal case to public prosecutor removal of formal deficiencies in the case
file that pose obstacle for its consideration byirtoThe possibility to appeal the decision on
remitting the case to public prosecutor was uph®ldthe Constitutional Court of the Russian
Federation in its Decision of 20 October 2005 M- on complaint by L.G.Verzhutskaya.

The Constitutional Court of the Russian Federatioits Judgment of 2 July 1998 and Judgment
of 23 March 1999 no. 5-P also upheld the possibiiit lodge appeals to a higher court against
decisions to suspend criminal proceedings (bothriat and pre-trial stages) and decisions to
delay hearing that could result in delays of pratiegs. Articles 108.3, 108.4, 108.11, 109.8, 124,
125, 227.3, 233, 362, 374 of the Criminal ProcedGamxle that set terms for passing relevant
decisions at various stages can be specified agding a remedy against delays.

A decision to extend the period of investigationynedso be appealed to a court. This directly
follows from Article 46 of the Constitution, and wa&onfirmed by the Constitutional Court in its
Judgment of 23 March 1999 no. 5-P. The court magke any unfounded or unlawful extension.

Disciplinary sanctions against judges

Articles 12.1 and 14 of the Law “On the statusuofges in the Russian Federation” set forth thatgg
can be subjected to disciplinary sanction in fooha warning or termination of powers for disciplig
offences. Competent Judicial Qualifications Boatwlls pass the relevant decision. There is no
legislative definition of the notion of “discipling offence”; in practice, however, it has been give
rather wide interpretation, and can include, irtha, a judge's action (or failure to act) resgtim
violation of reasonable time requirement in respedhe length of proceedings or other violatiohs o
procedure.

Proceeding from the above provisions, courts ofinany jurisdiction refuse to admit for
consideration applications requesting that judgesnlade responsible, since “the issue of whether a
judge can be made responsible for his actions hifwa not been expressed in a judicial act (viotati

of reasonable time of judicial proceedings, otheasg violation of procedure), if they have actually
taken place, shall be decided by competent Jud@igdlification Board; apart from this, procedural
actions of a judge shall be subject to appeal ipracedure provided for by the civil procedure
legislation of the Russian Federation (Chapterad® 41 of the Civil Procedure Code of the Russian
Federation)” - see Decisions of the Supreme Couth® Russian Federation of 29 November 2005
no. GKPI05-1484, and of 24 January 2005 no. GKP32DD.

8. What criteria are used by the competent authdty in assessing the reasonableness of the
duration of the proceedings? Are they the same asr linked to, the criteria applied by the
European Court of Human Rights in respect of Artick 6 81 ECHR?

Due to the lack of national settled case-law, strithria can not be specified.

However, the Supreme Court of the Russian Federasued recommendations for lower courts on the
assessment of the length of judicial proceedingss@Rition of 10 October 2003 no. 5 “On the
application of generally accepted principles anéswof international law and international treatiés
the Russian Federation by courts of ordinary juctsmh”) that follow the jurisprudence of the Euegm
Court of Human Rights in respect of Article 6 8§fth@ Convention.

9. Is there a deadline for the competent authorityto rule on the matter of the length?
Can it be extended? What is the legal consequenciaopossible failure by the authority to respect
the deadline?

The legislation of the Russian Federation setspeaific procedural terms for remedies against esices
length of judicial proceedings.



In civil proceedings it is possible, however, tmlgp in relevant cases, general prescription (tefm
limitation) of 3 years that is provided for by t6&il Code (Articles 196 and 200) for the implenetidn

of the right to compensation. The prescriptiontstéw expiry from the date when the aggrieved perso
learnt or was to learn about the possibility toreise this right.

In respect of criminal proceedings the Criminal €afl the Russian Federation (Article 78) sets tesfns
limitation for criminal prosecution. Expiration tifese terms implies the duty of investigation bgmglic
prosecutor or court to pass a decision to discoatithe criminal proceedings (Article 24.1.3 of the
Criminal Procedure Code of the Russian Federation).

10. What are the available forms of redress:

- acknowledgement of the violation NO
- pecuniary compensation

- material damage YES

- non-material damage YES
- measures to speed up the proceedings, if thestitiggending NO
- possible reduction of sentence in criminal cases NO
- other (specify what)

21. Has this remedy been assessed by the Europe@aurt of Human Rights in respect of
Articles 13 or 35 ECHR? If so, please provide ref@nce to the relevant case-law.

In Olshannikova v. the Russian Federatigudgment of 29 June 2006) the European Court whéh
Rights, citing, among others, its own judgmenkKermacheva v. the Russian Federat{prdgment of 14
June 2004), did not accept the Government's submnisthat disciplinary action against the judge
responsible for excessive delays in processingpipdicant’'s case constituted an effective remedyHe
purposes of Article 13. Such action concerned #msqmal position of the judge, but did not have any
direct and immediate consequence for the procegavhigh had given rise to the complaint (88 43-44).

In Menesheva v. the Russian Federatjodgment of 9 March 2006) the Court ruled thatysidering the
particular circumstances of the case (physicatiggusustained by the applicant as a result afaitment

by police) a remedy, to be effective, required,anidition to the payment of compensation where
appropriate, a thorough and effective investigatiapable of leading to the identification and pomisnt

of those responsible. However, the Court did nat fihat any effective criminal investigation inteet
applicant’s allegations against police officers Hen carried out, which effectively denied her any
redress in civil action (88 72-73).






SAN MARINO

1. Does your country experience excessive delays indjoial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Yes, two cases concerning civil proceedings.

2. Have such delays been acknowledged by court deciss® Which courts (national/European
Court of Human Rights)? Please provide some examgdén English or French or reference to ECHR
case-law.

Yes, there have been two judgments of the Eurofeant of Human Rights, one finding a breach by San
Marino, dated 17 June 200Bi¢rce v. San Marinqudgment of 17 June 2003), and one of 21 Marct6200
whereby the case was struck out of the case-lietfing a friendly settlement.

3. Does an explicit requirement of reasonableness did length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

Atrticle 2 of Constitutional law 26 February 2002.186 modified Article 1 of the Declaration of thights
of the citizens and of the fundamental principlésthe San Marino legal order, by introducing the
following paragraphs:

3. The legal order of San Marino recognises, gueesrand secures the rights and freedoms sefridtth
Convention for the protection of human rights amatimental freedoms.

4. International agreements on the protection ohdm rights and freedoms, duly ratified and made
enforceable, prevail over conflicting internal peiens.

Article 6 of the same law 26 February 2002 No. 86 équally confirmed the content of Article 15 &f3
the Declaration of rights, by phrasing it as fokow

“The law ensures that legal proceedings be carr@d in a swift, cost-effective, public and
independent manner.”

4. Is any statistical data available about the extentf this problem in your country? If so, please
provide it in English or French.

As stated under question 1, an inquiry at the Tiéles Commissariale revealed that two actions faoradle
of justice have been brought against the State:wase abandoned, whereas the other one is currently
pending.

5. Does a remedy in respect of excessive delays in fireceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

There is no specific domestic remedy against tcessive length of proceedings in San Marino.

It must be said however that the case-law has d@eresd that all the non merely programmatic prowsio
of the European Convention on Human Rights arecttir@pplicable as part of the San Marino law
(nowadays they even prevail over the other prongidollowing the Convention’s ratification by deto
reggenziale 9 March 1989 no. 22 (Giud. app. perlt®u, ord. 16 April 1991, Varinelli, pp no. 53/9
Giud. app. pen. Nobili 31 October 1996, Stefanglti, no. 38/1992; Giud. app. pen. Gualtieri 25 June
2001, Molari, pp. no. 1114/97).



As Article 6 § 1 ECHR may be considered as a sadfating provision, it may be considered that an
ordinary action for damages may be brought befbee divil judge on the ground of breach of the
reasonable time requirement.

It must be added that Article 2 of Law 27 June 2803 89 has modified Article 200 of the code of
criminal procedure by introducing amongst the gdsufor revision of judgments and penal decrees of
condemnation (decreti penali di condanna) theiafig:

“d) if the European Court of Human Rights has fouhdt a judgment has been rendered in
breach of the European Convention on Human RightsdProtocols and the serious adverse
consequences of such judgment can only be rembkaeh its revision”.

The above provision seems applicable also in chaeboeach of the reasonable time requirement, even
though it might be difficult to prove that the “B®rs adverse consequences” may only be removeaighro
a revision.



SERBIA

1. Does your country experience excessive delays indjoial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Serbia and Montenegro experiences excessive delastypes of judicial proceedings, but the peshl
is most grievous in regard to civil litigation, &sll as the enforcement of judgments in civil pextiags.

2. Have such delays been acknowledged by court deciss® Which courts (national/European
Court of Human Rights)? Please provide some examgdén English or French or reference to ECHR
case-law.

The delays have not been acknowledged by decisia@mestic courts, as until recently, no-one liesls
the State for damages caused by unreasonablyudigigl proceedings. The recent cases are stitlipgn

and no final judgments have been rendered. ThepEaroCourt of Human Rights is yet to decide a case
against Serbia and Montenegro.

3. Does an explicit requirement of reasonableness die length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

Article 17 of the Charter on Human and Minority Rig of Serbia and Montenegro prescribes that
everyone is entitled for a determination of histig obligations or any criminal charge against, hombe
made by an independent, impartial and lawfullydisthed court, without any undue delay. ArticledfO
the recently enacted Code of Civil Procedure obi@estates that a party to the proceedings hasghie

for the court to decide on its motions and petftianithin a reasonable time, while the court musidciat

the proceedings without undue delays and with nahiexpenses. Article 11 of the Code of Civil
Procedure of Montenegro prescribes that the castahduty to conclude the proceedings without delay
within a reasonable time, with minimal expenses, anprevent any abuse of process by the parttes. T
legislation dealing with criminal and administratiyudicial proceedings does not contain an explicit
requirement of reasonableness, though Article 1Zhef Charter on Human and Minority Rights is
nevertheless applicable

4. Is any statistical data available about the extentf this problem in your country? If so, please
provide it in English or French.

No reliable statistics exist at this time.

5. Does a remedy in respect of excessive delays in fireceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

There are two types of remedies available.

First, on the basis of the combined provisions hef taw on Contracts and Tartand the special
provisions of the Law on the Courts and the LawJodges any party to an unreasonably long judicial
proceeding can sue the State in a civil actionnfaterial and moral damages caused by the improper
actions of a state organ, in this case a cours fEmedy has never been used, as until the rétficaf the
ECHR, and the enactment of the Constitutional @nhahd the Charter on Human and Minority Rights
and the new procedural legislation no specifictrigha trial within a reasonable time existed i@ lgw of
Serbia and Montenegro. Several suits have beerdodgainst the State in Serbian courts, but asg/et
final decisions have been rendered. The effectagnéthis remedy depends on the future jurispreelen
of the Supreme Court of Serbia, which would neeteswmlve several issues on the interpretation ef th
general provisions on the compensation of damadss, the fact that an ordinary civil judicial pesture

is used to determine whether the duration of amgtlticial procedure was reasonable, and the Featt t




this procedure could also take several years t@ta) is a major factor in assessing the effesése of
this remedy. The European Court of Human Rightslohdyet had an opportunity to decide on this issue
in the light of Article 35 of the ECHR.

Second, a new central monitoring body has beemlsstad by the recent amendments to the Law on
Judges. This Oversight Board is comprised of figi¢es of the Supreme Court, and has the auttority
inspect any case, pending or concluded before amyt dn Serbia, and can institute disciplinary
proceedings against a judge who has not performgedrhher duties in a conscientious and competent
manner, and can recommend the judge to be dismiissadoffice. Any party can file a complaint to the
Oversight Board, or to the president of the courictvis deciding on the particular case. The Batres

not have the power to award damages. Presidetite @ourts do not have the authority to inspecasec

in order to determine whether the judge is perfogriis or her duties adequately; they can onlylirevo
themselves in matters of judicial administratioy(ease-load, frequency of delays and so on).

6. Is this remedy also available in respect of pendingroceedings? How?

Both remedies outlined above are available in rspg pending proceedings. The complaint to the
Oversight Board is specifically designed to be usedpeeding up pending cases.

7. Is there a cost (ex. fixed fee ) for the use of thremedy?

There is a fee for filing a civil suit in any couthe amount of which depends on the amount of
compensation which is being claimed. The courtsveaine the requirement of the payment of the fee if
the plaintiff is in a poor financial situation.

8. What criteria are used by the competent authority m assessing the reasonableness of the
duration of the proceedings? Are they the same agr linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6 § 1 EHR?

As no cases have yet been decided by a civil toeiré are no criteria to speak of. The OversiglarBds

a form of internal control so it does not publisé decisions. However, the Charter on Human and
Minority Rights prescribes that human rights primns of the Charter and the directly applicablattes,
such as the ECHR, are to be interpreted by thetc@ura manner consistent with the jurisprudence of
treaty monitoring bodies, such as the Europeant@btituman Rights.

9. Is there a deadline for the competent authority taule on the matter of the length? Can it be
extended? What is the legal consequence of a possifailure by the authority to respect the
deadline?

There is no specific deadline.

10.  What are the available forms of redress :

- acknowledgement of the violation YES
- pecuniary compensation
0 material damage YES
o0 non-material damage YES
- measures to speed up the proceedings,
if they are still pending YES

- possible reduction of sentence in criminal cases  NO
11.  Are these forms of redress cumulative or alternatie?
Cumulative.
12. If pecuniary compensation is available, accordinga what criteria? Are these criteria the
same as, or linked to, those applied by the EuropaaCourt of Human Rights? Is there a maximum

amount of compensation to be awarded?

See also under 5(A) and 8. There is no maximum atrmfucompensation to be awarded, as a matter of



law. There is no jurisprudence dealing with thiziesto analyze.

13.  If measures can be taken to speed up the proceedin@ question, is there a link between
these measures and the general case-management ftg televant courts? Is the taking of these
measures co-ordinated at a central or higher level®n the basis of what criteria and what factual
information concerning the court in question (workload, number of judges, nature of cases pending,
specific problems etc.) does the competent authgyibrder such measures?

The measures for speeding up proceedings are liokie: general case-management of the courtay as f
as they are exercised by the president of a cbet.Oversight Board was established in order toigeo
coordination on a central level, but it is not cleawhat extent has it begun to perform this fiomctThe
competent authorities use all of the criteria citethe question.

14. What authority is responsible for supervising the mplementation of the decision on the
reasonableness of the duration of the proceedings?

The same authority which has delivered the decision

15. What measures can be taken in the case of non-enfement of such a decision? Please
indicate these measures in respect of each formmfdress and provide examples.

The enforcement of a judgment awarding compensatiarpurely theoretical issue, as no such judgsnent

have been delivered. These judgments will undengorégular procedure of enforcement, as any other
judgment delivered by a civil court. The decisiahshe Oversight Board meant to speed up procesding

are complied with, as the Board may in the endmegend the dismissal of a judge.

16. Is an appeal possible against a decision on the smmableness of the duration of the
proceedings? Is there a fixed time-frame for the gopetent authority to deal with this appeal? What
would be the legal consequence of non-compliancetiwihis time-limit?

An appeal is possible against a judgment, asghasrégular civil action. There are no time — linfidr the
decision on appeal. No appeal is possible agaitstiaion of the Oversight Board.

17. Is it possible to use this remedy more than once iespect of the same proceedings? Is there a
minimum period of time which needs to have elapsedetween the first decision on the
reasonableness of the length of the proceedings athd second application for such a decision?

In respect to a civil suit against the State fer tcbompensation of damages, it would generally lssiple

to use this remedy only once. However, complaiats lsee made either to the Oversight Board or to the
president of any specific court for an indefinitegmber of times, without any minimum period of time
which needs to elapse.

18. Is there any statistical data available on the usef this remedy? If so, please provide it in
English/French

No reliable statistical data is available.

19. What is the general assessment of this remedy?

The effectiveness of the first remedy is purelyesphral, as it has never been used before. Thedecon
remedy can have some impact on speeding up procgdit as these are measures of internal comtdol a
are of purely administrative character, they shawdtlbe regarded as effective in the sense of IAr86
ECHR, at least for the time being. The Supreme CafuSerbia must establish its own jurisprudence in
respect to Article 6 ECHR before these remedieeguroperly assessed.

20. Has this remedy had an impact on the number of caseossibly pending before the European
Court of Human Rights? Please provide any availablstatistics in this connection.

No cases of this nature have been dealt with bf£tmepean Court in respect to Serbia and Montenegro



21. Has this remedy been assessed by the European CoaftHuman Rights in respect of Articles
13 or 35 ECHR? If so, please provide reference tbe relevant case-law.

No.



SLOVAKIA

1. Does your country experience excessive delagsjudicial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Yes. The information before the European Courtdatdis that the excessive length of proceedings is a
widespread problem in the national legal systerd,sveral hundreds of applications against Slovakia
in which the applicants allege a violation of tmedsonable time” requirement have been filed vhiéh t
Court. This information has been confirmed by tr@khoad of the Constitutional court in which one
third out of all cases submitted to the Court deeith undue delays in proceeding before ordinary
courts.

2. Have such delays been acknowledged by courtcggons? Which courts (national/European
Court of Human Rights)? Please provide some examgdén English or French or reference to ECHR
case-law.

Yes. Case-law of the Constitutional Court

In one of the first its decision of 10 July 2002siase registered as no. I. US 15/02 the Coristialt
Court found a violation of the plaintiffs’ rightsder Article 48 § 2 of the Constitution.

In view of this finding, the Constitutional Courtdered the general court concerned to proceed with
the case without further delays. The Constitutidbalirt granted in full the plaintiffs’ claim for 3K
20.000 each in compensation for non-pecuniary demagd pointed out that the general court in
question was obliged to pay those sums within tvamtims after the Constitutional Court’s decision
had become final. The decision expressly stated, thhen deciding on the above claim, the
Constitutional Court had also considered the release-law of the European Court of Human
Rights.

Recently the Court in a case registered as no. 180®6 has decided on 650.000 SKK as a
compensation for undue delays in criminal procegslibefore the Regional court in Bratislava. An
aggrieved person in that proceedings was a mofttewictim

The Constitutional Court has delivered hundredeodecisions to the same effect. The level of
compensation for non-pecuniary damage is in avefrage 20.000 to 900.000 SKK depending on the
nature of the case concerned.

Case-law of the European Court of Human Rights:

Amongst others, iBeiackova v. Slovak Republ{fudgment of 17 June 200F)iskura v. Slovak Republic
(judgment of 27 May 2003) arilM. and K.P. v. Slovak Repub{jadgment of 17 may 2005) case, the
Court considered that there had been a violatiortitle 6 8 1 of the Convention because of the
excessive length of civil proceedings.

3. Does an explicit requirement of reasonablenes$ the length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

Article 48 § 2 of the Constitutioprovides,inter alia, that every person has the right to have his or he
case tried without unjustified delay.

5. Does a remedy in respect of excessive delayshe proceedings exist in your country? If so,
please describe it (who can lodge the complaint, fsee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

Administrative proceedings




In accordance with Article 4c of the Complaints A€t1998 a person can lodge a complaint alleging,
inter alia, the violation of their rights or legally protedténterests as a result of an action of a public
authority or its failure to act. The complaint Wik examined by the head of the public authoribcemed

or by the hierarchically superior authority if dited against the head of the public authority fitsel
(Section 11.1).

The complaint is to be examined within 30 days fthendate of its receipt.

A person can lodge a complaint against undue detayadicial proceedings to the President of an
ordinary court including the Supreme court accardia Articles 62 to 70 of the Law no. 757/2004
Collection of Laws on courts. The result of an Btigation in such a case can lead to the conclusion
undue delay in a particular proceedings and sulesiguto the instigation of a disciplinary proceeg
against a judge under Article 116 of the Law n&/32800 Collection of Laws on judges and lay judges.

Further, Section 250t of the Code of Civil Procedarperson or legal entity may lodge a complaiftriee
the court against inactivity of a public adminitiva authority. When the complaint is consideresiified,
the court has the power to impose a time-limit imitlvhich the public administrative authority is igeld
to take a decision.

Judicial proceedings

Article 127 of the Constitutiofas amended in 2001) provides:

“1. The Constitutional Court shall decide on conipta lodged by natural or legal persons
alleging a violation of their fundamental rights sieedoms or of human rights and fundamental
freedoms enshrined in international treaties ratfioy the Slovak Republic ... unless the protection
of such rights and freedoms falls within the juidtidn of a different court.

2. When the Constitutional Court finds that a camlis justified, it shall deliver a decision
stating that a person’s rights or freedoms setioytaragraph 1 were violated as a result of a final
decision, by a particular measure or by means loéiointerference. It shall quash such a decision,
measure or other interference. When the violatiomnél is the result of a failure to act, the
Constitutional Court may order [the authority] whiwiolated the rights or freedoms in question to
take the necessary action. At the same time theti@dional Court may return the case to the
authority concerned for further proceedings, ordée authority concerned to abstain from
violating fundamental rights and freedoms ... dneve appropriate, order those who violated the
rights or freedoms set out in paragraph 1 to restihre situation existing prior to the violation.

3. In its decision on a complaint the ConstitutioBaurt may grant adequate financial satisfaction
to the person whose rights under paragraph 1 werated....”

The implementation of the above constitutional i@ns is set out in more detail in sections 4860
of Law no. 38/1993 on the Constitutional Cowrs amended (the relevant amendments entered into
force on 20 March 2002).

Pursuant to section 50(3) of the Law on the Cantstihal Courf a person claiming adequate financial
compensation must specify the amount and explameasons for such a claim.

Section 56(3)provides that, when a violation of fundamentalhtgy or freedoms is found, the
Constitutional Court may order the authority liafde the violation to proceed in accordance wita th
relevant rules. It may also return the case toaththority concerned for further proceedings, prithib
the continuation of the violation or, as the cas®y/tbe, order the restoration of the situation exist
prior to the violation.

Under section 56(4)the Constitutional Court may grant adequate firncompensation for non-
pecuniary damage to a person whose rights or frasdeere violated.

Section 56(5)rovides that the authority which violated a petsaights is in such a case obliged to
pay the compensation within two months after thesgitutional Court’s decision has become final.



Law no. 514/2003 on State liability for damage esbg the exercise of public authorityn force
since 1 July 2004) in its Article Provides that the State is liable for damage dhisean incorrect
act, including non-compliance with the obligatiam gerform an act or give a decision within the
statutory time-limit. A person who has sufferedslas account of such an irregularity is entitled to
compensation of real and moral damages.

In accordance with Article 15.2 of this Lawhe right to a compensation of damages has firdtet
requested through a demand for friendly settlenesfiore the “competent authority” (Ministry of
Justice). If the competent authority has not rept@a request for a friendly settlement, in itsirety

or in part, within 6 months from the receipt of thequest, the person who has suffered loss can
introduce a legal suit.

6. Is this remedy also available in respect of pding proceedings? How?

Yes (see under Q. 5). In addition to that it shdadchoted that under settled case law of the Qotistial
court this remedy is, in fact, available only imgg proceedings before the courts.

8. What criteria are used by the competent authdy in assessing the reasonableness of the
duration of the proceedings? Are they the same agt linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6 § 1 EHR?

When assessing the reasonableness of the lentite pfoceedings, the authorities base themselvégon
criteria set out by the ECHR and also the criteeting out by the Constitutional court, predomttyaim
proceeding under Section 250t of the Code of @ikdicedure.

9. Is there a deadline for the competent authorityo rule on the matter of the length? Can it be
extended? What is the legal consequence of a possilfailure by the authority to respect the
deadline?

In the case of a complaint for the excessive lemfithdministrative proceedings, the concerned publi
administrative authority is due to act within threenths, a time-limit that can be prolonged undgtain
exceptional circumstances.

The authority competent to decide on State lighibt damage caused in the exercise of public aityho
must decide within six (6) months from the receipthe demand.

The Civil procedural code determines several tirmitd for passing a decision or a final judgment bu
usually, according to the settled case law of tbasGtutional court, those time limits are considkonly
as an ideal wish of the legislator about the lesgffproceedings.

There are various legal consequences. Firstly,dtpossibility to initiate a disciplinary proceewagainst a
responsible person. Secondly, the state must Uegialrconditions set out in law make good for dagsag
caused by overstepping a deadline in a particalse.d=inally, it is a penalty imposed to a offieiathority
that has failed to comply with the judgment of dwirt handed down according to Section 250t of the
Code of Civil Procedure

10. What are the available forms of redress:

- acknowledgement of the violation YES
- pecuniary compensation

°  material damage NO

° non-material damage YES
- measures to speed up the proceedings,

if they are still pending YES

- possible reduction of sentence in criminal cases O N
- other (specify what)

11. Are these forms of redress cumulative or @tnative?



Cumulative.

12.  If pecuniary compensation is available, accding to what criteria? Are these criteria the
same as, or linked to, those applied by the EuropaaCourt of Human Rights? Is there a maximum
amount of compensation to be awarded?

When deciding on the claim for pecuniary compensathe Constitutional Court generally also conside
the relevant case-law of the ECHR. It is neededniterline that it concerns only non-material damage
suffered by undue delays. There is, accordingdmgilaw, no a maximum amount of compensation to be
awarded.

21.  Has this remedy been assessed by the Europ&ourt of Human Rights in respect of Articles
13 or 35 ECHR? If s0, please provide reference tbé relevant case-law.

Yes. InAndraSik and others v. the Slovak Repulftiecision of 22 October 2002), the Court held tha
complaint under Article 127 of the Constitutiorais effective remedy in the sense that it is capaftibeth
preventing the continuation of the alleged violatad the right to a hearing without undue delayd ah
providing adequate redress for any violation ttzat &iready occurred.



SLOVENIA

1. Does your country experience excessive delays indjaial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Yes

2. Have such delays been acknowledged by court deciss® Which courts (national/European
Court of Human Rights)? Please provide some examgen English or French or reference to
ECtHR case-law.

Yes. See for example, théajaric v. Sloveniacase (judgment of 8 February 2000).

In Lukenda v. Slovenigo. 23032/02, judgment of 6 October 2005) the rCooted that there were
approximately 500 length-of-proceedings cases bef@ Court against Slovenia.

3. Does an explicit requirement of reasonableness die length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

The right to a trial without undue delay is guaeak by Article 23 § 1 of the Constitution

The right to a trail without undue delay is alseisaged by Article 2 of the “Act on the Protectiainthe
Rights to a Trial without Undue Delay” of 12 May@)(to be applied from 1 January 2007).

4, Is any statistical data available about the extentf this problem in your country ? If so, please
provide it in English or French.

The government of Slovenia with the aid of the 8op Court produced a document in 2002 in which it
conceded that there were delays in judicial prdoged The European Commission reached similar
conclusions in its last report on the readinesSlofenia to accede to the European Union publighed
November 2003. Furthermore, the Slovenian HumamtRi@mbudsman observed in his report for the
year 2004 that the most serious problem facingStwwenian legal system was the length of court
proceedings.

5. Does a remedy in respect of excessive delays in fireceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

The remedy in case of violation of the right torialtwithin a reasonable time is provided by the
administrative action. A person alleging the vidatof this right can lodge a complaint with the
Administrative Court against lengthy proceedings panding cases. Under Article 62 of the
Administrative Dispute Agtthe injured party may request, besides the dimkst of the infringement
of his or her constitutional right, also the comgegtion for damage inflicted.

If unsuccessful, the party can start proceedinfsré¢he Supreme Court under the 1997 Adminisiativ
Dispute Act and eventually lodge a constitutiorgdesal with the Constitutional Court under Secti®ér85

1 of the Constitutional Court Actrhe condition that the appellants have to ingtitan administrative
action before lodging a constitutional appeal unihis section was confirmed by the Constitutional
Court’s decision of 7 November 1996.

Article 3 of the “Act on the Protection of the Righto a Trial without Undue Delayjrovides for the
following remedies to protect the right to a tiathout undue delay:

“1. Supervisory appeal appeal with a motion to expedite the hearinghefcase, which is filed



with the court hearing the case.

The president of the court shall request the judgewhom the case has been assigned for
resolving, to submit a report indicating reasons tfte duration of proceedings, as well as the
opinion on the deadline in which the case may belved.

If the judge notifies the president that all relegrocedural acts shall be performed or a
decision issued within the deadline not exceedmg fnonths following the receipt of the
supervisory appeal, the president of the courtlshidrm the party thereof.

If the president has not informed the party anést@blishes that the court is unduly delaying the
decision-making, he shall order that appropriateogedural acts be performed and set the
deadline for their performance (from 15 days up toonths). He may also order that the case be
resolved as a priority, particularly when the maiteurgent.

If the president of the court establishes thatabert does not unduly delay the decision-making
on the case, he shall reject the supervisory appeal

If the supervisory appeal is filed with the Minjstesponsible for justice, the Minister shall refer
it to the president of the court of competent flid8on to hear it and shall require to be informed
on the findings and the decision.

2. Motion for a deadline- If the president of the court rejects the suigery appeal or fails to
answer the party within two months or fails to séimel party the notification that all relevant
measures will be taken by the judge dealing withcse, or if the appropriate procedural acts
were not performed within the deadlines set inrtbefication or ruling of the president of the
court, the party may file a motion for a deadlii@e motion for a deadline is filed with the court
hearing the case, the president of which has triietogether with the case file to the president
of the superior court.

If the president of the court establishes thatdbert does not unduly delay the decision-making
on the case, he shall reject the motion for a daeadl

If the president of the court establishes thatdbert unduly delays the decision-making of the
case, he shall order that the appropriate procetlacs be performed by the judge and set the
deadline for their performance (from 15 days ug toonths). He may also order that the case be
resolved as a priority.

3. Claim for just satisfactior if the supervisory appeal was granted or if thetion for a
deadline was filed, the party may claim just satigbn which may be provided by:

- Payment of monetary compensation, which shall yafgea for non-pecuniary damage in
the amount of 300 up to 5.000 euros;

- A written statement of the State Attorney’s Offiw the party’s right to a trial without
undue delay was violated;

- The publication of a judgment that the party’s tigh a trail without undue delay was
violated.”

Action for pecuniary damage caused by a violatibthe right to a trail without undue delay may be
brought in accordance with the Obligations Code.

6. Is this remedy also available in respect of pendingroceedings? How?

Supervisory appeal and motion for deadline arelahaiin respect of pending proceedings. The cfaim
just satisfaction is available for terminated peztiags.

7. Is there a cost (ex. fixed fee ) for the use of thremedy?

There is no particular fee. Regular court fees Ishba paid, if the dispute concerning damages ¢mes
court.

8. What criteria are used by the competent authority m assessing the reasonableness of the
duration of the proceedings? Are they the same agt linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6 § 1 EHR?

The criteria used by the authority are followinige tcomplexity of a case, the conduct of parties, th
statutory deadlines for fixing preliminary hearirgsdrawing court decisions, the nature and type cdse
and its importance for a party.



9. Is there a deadline for the competent authority taule on the matter of the length? Can it be

extended? What is the legal consequence of a possifailure by the authority to respect the deadline
?

The president of the court shall decide on the rsigm@y appeal within two months.

In case of no reply within the prescribed time-timiparty may lodge a motion for a deadline and see

damages.
10. What are the available forms of redress:
- acknowledgement of the violation YES
- pecuniary damages YES
- non-pecuniary damages YES
- measures to speed up the proceedings,
if they are still pending YES

- possible reduction of sentence in criminal cases O N
- other (specify what)

11. Are these forms of redress cumulative or alternatig?

Cumulative.

12. If pecuniary compensation is available, accordinga what criteria? Are these criteria the
same as, or linked to, those applied by the EuropaaCourt of Human Rights? Is there a maximum
amount of compensation to be awarded?

The maximum amount for non-pecuniary damage is05e000s.

13. If measures can be taken to speed up the proceedinih question, is there a link between
these measures and the general case-management ftg televant courts? Is the taking of these
measures co-ordinated at a central or higher level®n the basis of what criteria and what factual
information concerning the court in question (workload, number of judges, nature of cases pending,
specific problems etc.) does the competent authgyibrder such measures?

If the president of the court establishes thatuhdue delay in decision-making of the case is due t
excessive workload or extended absence of the gudigemay order that the case be reassigned. He may
also propose that the additional judge be assigméide court or order other measures under thatstat
regulating the judicial service to be implemented.

15.  What measures can be taken in case of non-erdement of such decision? Please indicate
these measures in respect of each form of redressigprovide examples.

Regular enforcement proceedings are applicable.

17. Is it possible to use this remedy more than once iespect of the same proceedings? Is there a
minimum period of time which needs to have elapsedetween the first decision on the
reasonableness of the length of the proceedings atie second application for such a decision?

The party may not file a new supervisory appeah onotion for a deadlines concerning the same case
before the expiry of deadlines set in the notifabr ruling of the president of the court exciptthe
cases where detention is proposed or ordered aeviiterim measure is proposed.

If a ruling rejecting or dismissing the appeal vgssied, the party may file a new supervisory appels
after sic months have elapsed from the receiphefdecision, except for the cases where detergion i
proposed or ordered or where interim measure [ogel.

21. Has this remedy been assessed by the European CoaftHuman Rights in respect of Articles
13 or 35 ECHR? If so, please provide reference tbé relevant case-law.



In Belinger v. Slovenigdecision of 2 October 2001), the Court considehad neither the administrative
action nor the constitutional complaint constitateeffective remedy in respect of unreasonablytlgng
proceedings in the sense of Article 13 of the Catiga.

In Lukenda v. Sloveni@no. 23032/02, judgment of 6 October 2005) therCsurveyed the remedies (an
administrative action, a claim in tort, a requestdupervision or a constitutional appeal) avadladd that
time under Slovenian law and found that there wereemedies that could be regarded as effectiliereit
when considered individually or in aggregate.

An administrative action was found ineffective I tCourt in the Lukenda judgment. However, in the
Sirc v. Sloveniacase (decision of 16 May 2002), while dealing wvilie length of proceedings before

administrative organs, the Court found that inglient of lack of reply from the administrative aority,

the applicant could and should seek a decisiortttfirérom the Administrative Court. This remedy was
therefore found effective for proceedings befommiadstrative authorities.



SPAIN

1. Does your country experience excessive delays indjoial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

According to the General Council of the Judiciar8306 report, the average length of a Spanish Court
proceeding is five months. There are, however,tanbal differences between levels: cases in faint
superior courts take longer on average. Then, thes differences between jurisdictions (socialies
courts are the fastest; and administrative couaige ha considerably longer average (20 months) in
comparison to other specialised jurisdictions, muodt delays are to be found there. The lengthiofircal
proceedings is difficult to evaluate since the ey diligences add time that is not related todbert
case. Additionally, there are large differencesvben geographical areas. Territories with a lajggicial
mobility” (such as the Canary Islands), tourismaar@n which the number of judicial officers isaahted
only on the basis of the permanent population) kigdcities (with large concentration of growing
immigration population) have the longest delays.e THata are available at the web page:
http://www.poderjudicial.es section on dates aatisics.

2. Have such delays been acknowledged by court deciss® Which courts (national/European
Court of Human Rights)? Please provide some examgeén English or French or reference to ECHR
case-law.

Yes.

The Constitutional Court has referred to this isesa81/1989, 145/1988. More recently, the Supreme
Court in its ruling STC 153/2005, 6 June. The SopreCourt (Second Chamber of Criminal Justice)
recognised the excessive length of proceedings mstiave for the effective reduction of the penalty.
Similarly, the Third Chamber of th€ontencioso-AdministrativdSupreme Court) recognised the
patrimonial responsibility of the State becauseabfiormal functioning of the judicial administration
(meaning delays).

The ECHR has declared a breach of article 6 oCievention inRuiz-Mateos v. Spaif23-6-1993) and
Soto Sanchez v. Spa(@a5-11-2003). The former case dealt with procegglibefore the Constitutional
Court, and the latter concerned a criminal procedhafore the Supreme Court. In the second, Spain is
condemned because of the delays irr¢loeirso de amparo

3. Does an explicit requirement of reasonableness did length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

The right to a fair trial within reasonable timegisaranteed by Article 24 § 2 of the Constitution

5. Does a remedy in respect of excessive delays in fireceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

There are two relevant remedies in the Spanish tedar for excessive length of Court proceedirays:
amparo appeal (while proceedings are still pending, oa liasis of Articles 24 and 53 § 2 of the
Constitutior) and a claim for compensation (for the termingtemteedings, under sections 292 et seq. of
the Judicature Agt

Article 121 of the Constitutiorprovides that: “Losses incurred as a result oficjat errors or a
malfunctioning of the administration of justice ke compensated by the State, in

According to Section 292 of the Judicature Act:




“1. Anyone who incurs a loss as a result of a giaierror or a malfunctioning of the judicial
system shall be compensated by the State, otheirtt@ases of force majeure, in accordance with
the provisions of this Part.

2. The alleged loss must in any event actuallg leeeurred and be quantifiable in monetary terms
and must directly affect either an individual ogeup of individuals.”

Section 293(2)

“In the event of a judicial error or a malfunctiorg of the judicial system, the complainant shall
submit his claim for compensation to the Ministiryuastice.

The claim shall be examined in accordance with gravisions governing the State’s financial
liability. An appeal shall lie to the administragivcourts against the decision of the Ministry of
Justice. The right to compensation shall lapseya@ after it could first have been exercised.”

The Constitutional Court Act provides in Sectiorf}4c)

“1. An amparo appeal in respect of a violationrights and guarantees capable of constitutional
protection ... does not lie unless ... the violatiorgirestion has been formally alleged in the
proceedings in question as soon as possible aftersioccurred...”

If the Constitutional Court finds that there hastba violation of the right to a hearing withinemgonable
time, it may decide that the hearing should proéeedediately, either by ordering that judicial itigity
be brought to an end or by setting aside the adecthiat was unjustifiably drawing out the procegdin

6. Is this remedy also available in respect of pendingroceedings? How?

Therecurso de amparapplies in the case of open proceedings. If a isaseminated, then, the plaintiff
can ask for compensation. The action for damagasdysavailable for terminated proceedings.
Furthermore, theecurso de ampards only available when all the appeals beforer@di Courts have
been filed and judged. The only exception is wheniedue delay is denounced. Then, the delay must be
denounced; if the situation is not redressed, therplaintiff can apply for constitutionaimparo (SSTC
31/1997, 24 February, fj 2, and 303/2000, 11 Deeenif) 4 and 5)

8. What criteria are used by the competent authority m assessing the reasonableness of the
duration of the proceedings? Are they the same agr linked to, the criteria applied by the European
Court of Human Rights in respect of Article 6 § 1 EHR?

The Constitutional Court has incorporated intcéise law the criteria specified by the EuropearriGuiu
Human Rights (see cases 5/1985, 195/1997, 87/26@0 183/2000, among others) following the
constitutional mandate (see Article 10.2 SpanishsBGimition). The first sentence was the SupremetCou
STC Peran Torres, 24/1981. Rulings 223/1988, 24hber, and 195/1997, 11 November are particularly
significant..

Even though the Spanish Supreme Court desireslltwfohe criteria of the ECHR, its case law is
influenced by a domestic criterio: thermal length of similar processe#\nd this happens despite that
the criterion was explicitly rejected by the ECHRthe ruling Unién Alimentaria Sanders, 7 July 1989
Some posterior rulings have rejected this crite(foninstance, STC Franrich (195/1997, 11 November
But the criterio of the average standard lengtheapp agatio decidendi(e.g.. SSTC Celaya Nocito,
180/1996, 12 November, and Rodriguez Armas, 119/ZDMay).

9. Is there a deadline for the competent authority taule on the matter of the length? Can it be
extended? What is the legal consequence of a possilfailure by the authority to respect the
deadline?

Although the Spanish procedural codes establistillideas for proceedings, these are understood in
practice as mere orientations for the Court. Spdaiss on the judicial procedure establish timesfery
different issue (for instance, 10 days for a certaitivity, etc.). Administrative laws, on contrgstovide

for a general length for the whole proceedings.



10. What are the available forms of redress:

- acknowledgement of the violation YES
- pecuniary compensation

- material damage YES

- non-material damage YES
- measures to speed up the proceedings,

if they are still pending YES

(at least formally: see rulings grantiagpara
e. g.. SSTC 181/1996, 12 November and 195/1997,
11 November)]

- possible reduction of sentence in criminal cases ESY
(see case law of the Chamber of Criminal Justice
of the Supreme Court; rulings 2 January 2003,
recurso de casacion no. 1341-2001, or 30 June 2006,
fj 11.)

11. Are these forms of redress cumulative or alternatig?

Cumulative.

21. Has this remedy been assessed by the European CoaftHuman Rights in respect of Articles
13 or 35 ECHR? If so, please provide reference tbe relevant case-law.

Yes. The effectiveness of the two relevant remelalissbeen affirmed by the ECHR in several cases. Se
for example, the case @onzalez Marin v. Spai(decision of 5 October 1999) akernandez-Molina
Gonzalez and Others v. Spéifecision of 8 October 2002).






SWEDEN

3. Does an explicit requirement of reasonableness die length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

In addition to rules of a general character whigbvigle that matters shall be decided as expeditias
possible without compromising the principle of tike of law, there exist in Swedish legislation cfie
rules pursuant to which certain types of cased Sleatlecided with particular promptness or within a
specified time. Examples of the latter include suj@verning the conduct of criminal investigatiamsl
prosecutions against persons below 18 years of age.

In certain cases there are also rules providing ithehe event that a public authority fails to raak
decision within a prescribed time-limit it shall deemed to have made a decision to the applidantar.

In a number of instances it is further prescrideat twhere the authority in questions fails to reach
decision within the specified time it shall infottive applicant of the reasons for its inaction éeample,
under section 13 of the 1993 Competition Act, adarmvarious provisions of 1991 Securities Operation
Act and the 1992 Financing Operations Act).

5. Does a remedy in respect of excessive delays in fireceedings exist in your country? If so,
please describe it (who can lodge the complaint, fsee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

In judicial proceedingsa party who is of the opinion that the processifitipe case has been unnecessarily
delayed by a decision of a district court may &iteinterlocutory appeal against the decision (araff
section 7 of the Code of Judicial Procedutiedhe Court of Appeal finds that the appeal isritorious it
may quash the disputed decision.

In criminal proceedinggn unreasonable length may cause the sentencedthfimbe more lenient. Thus,
chapter 29 section 5 and chapter 30 section 4edP#nal Coderovide that courts in criminal cases shall,
both in their choice of sanction and in their defieation of the appropriate punishment, take immoant
whether an unnaturally long time has elapsed sheeommission of the offence.

Furthermore, pursuant to chapter 3 section 2 ol ¥ Tort Liability Actthe State shall be held liable to
pay compensation for personal injury, loss of anadge to property and financial loss where such loss
injury or damage has been caused by a wrongfubragmission done in the course of, or in connection
with, the exercise of public authority in carryingt functions for the performance of which the &tiat
responsible. Based on this provision, the SupreroartChas found the State to be liable to pay
compensation in a case where delays in proceedimgserning a loan before a county housing board
caused the loan to be issued at a higher levat@rfdst (see NJA 1998 p. 893).

The Swedish Supreme Court has recently tried a caseerning a claim for damages brought by an
individual against the Swedish State. The plairtiffued that since the criminal charges againsthiaich
not been determined within a reasonable time kist inder Article 6 ECHR had been violated. The
Supreme Court held that the right of the plaintiffier Article 6 ECHR had been violated. With refiee

to the case law of the European Court under AriclECHR, especiallKudla v. Polangdthe Supreme
Court further held that the plaintiff under SwedaWw was entitled to compensation both for pecyraaud
non-pecuniary damage. It must be concluded thatdStvdaw provides a remedy in the form of
compensation for pecuniary and non-pecuniary darmeggses where an individual’s right to proceesling
within a reasonable time under Article 6 of the @antion has been violated.

In addition, a public official who intentionally ehrough carelessness disregards the duties afffige,
e.g. by omitting to render a decision in a mattet is pending before him, may be held criminally o
administratively responsible and subjected to erahor disciplinary sanctions (chapter 20 sectiaf the
Penal Code and section 14 of the Public Employret)t



Lastly, the Parliamentary Ombudsmen and the Chianaal Justice exercise contriviter alia over the
conduct of proceedings before public authoritiesluiding the courts. Where appropriate the Ombudsme
and the Chancellor of Justice may criticise an@itifs delay in deciding a matter before it. Hoeev
they have no power to directly order a public arithdo conclude proceedings within a certain time-
period.

6. Is this remedy also available in respect of pendingroceedings? How?

Yes. See question 5.

10. What are the available forms of redress :
- acknowledgement of the violation YES
- pecuniary compensation
- material damage YES
- non-material damage NO
- measures to speed up the proceedings,
if they are still pending NO

- possible reduction of sentence in criminal cases ESY
- other (specify what)

11. Are these forms of redress cumulative or alternatie?
Cumulative.
13. If measures can be taken to speed up the proceedingn question, is there a link between

these measures and the general case-management ftg televant courts? Is the taking of these
measures co-ordinated at a central or higher level®n the basis of what criteria and what factual
information concerning the court in question (workload, number of judges, nature of cases pending,
specific problems etc.) does the competent authoyibrder such measures?

The Court Presidents and senior judges responfibleDivisions and Sections within a court are
responsible for ensuring that cases are determiiitsth a reasonable time. The manner in which they
exercise this control function is regularly revielvby the Parliamentary Ombudsmen. However, as
previously noted (see Question 5), where appraptiee Ombudsmen may criticise an authority's delay
deciding a matter before it but it has no powaetitectly order a public authority to conclude predegs
within a certain time-period.



SWITZERLAND

2. Have such delays been acknowledged by court deciss® Which courts (national/European
Court of Human Rights)? Please provide some examgeén English or French or reference to ECHR
case-law.

In two recent cases M.B. v. Switzerlandjudgment of 30 November 2000) a@iB. v. Switzerland
(judgment of 30 November 2000) - the Court foundlt ttihe “reasonable time” requirement had been
violated.

3. Does an explicit requirement of reasonableness did length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

The right to be judged within a reasonable timeenmshrined in Article 29 § 1 of the new Swiss
Constitution.

All authorities at Federal and Canton level areuiregl to respect and contribute to the effective
application of this fundamental right, in partiaulender Article 35 of the Constitution, whereby:

“1) The fundamental rights shall be realized in #etire legal system. 2) Whoever exercises a
function of the state must respect the fundameigtats and contribute to their realization. 3) The
authorities shall ensure that the fundamental gghte also respected in relations among private
parties whenever the analogy is applicable.”

Various Cantons’ Constitutions also contain expliguarantees concerning the length of judicial
proceedings.

5. Does a remedy in respect of excessive delays in fireceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

At canton level most codes of criminal procedeselicitly provide for the competent authorities t
conduct proceedings within a reasonable time. Tibkation of this principle may give rise to: “due
consideration in the fixing of the sentence; redeafsthe defendant, when the time-limit for legeti@n
has run out; exemption from punishment if the deéen is found guilty; termination of the proceeding
(as anultima ratio in extreme cases). The judge must explicitly nenthe violation of the “reasonable
time” principle in his judgment and state what asttavas taken of it

In cases concerning pecuniary rights violatiorhef reasonable time” principle entails the lialiliff the
public authorities, who may be required to pay cengation for damages sustained as a result of the
length of the proceedings.

According to the Federal Law on the Liability ofettConfederation, Members of its Authorities and
Officials (14 March 1958), the Confederation isp@ssible for the damage caused by an official @& th
course of the exercise of his/her functions.

7. What criteria are used by the competent authority m assessing the reasonableness of the
duration of the proceedings? Are they the same ag linked to, the criteria applied by the European

t Federal Court Judgment of 7 June 1991, JdT 199489 (= ATF 117 IV 124 (129), preamble paragra&ul). Cf. also
Federal Court Judgment of 17 February 1998, ATFIZI2AD (141), preamble paragraphs 2b and c.

2 Cf. Jorg Paul Muller and Judgment cited in: Ginechte in der Schweiz, Im Rahmen der Bundesvenfasgon 1999,
der UNO-Pakte und der EMRK“Edition, Bern, 1999, p. 509.



Court of Human Rights in respect of Article 6 § 1 EHR?

The criteria applied by the European Court of HuiRaghts.

10. What are the available forms of redress :
- acknowledgement of the violation YES
- pecuniary compensation
- material damage YES
- measures to speed up the proceedings,
if they are still pending NO

- possible reduction of sentence in criminal cases ESY

The obligations linked to effective application tbe “reasonable time” principle have led the Feldera
Court to define not only the content and scopéhefgrinciple but also the consequences of its tuwla

“In ratifying the European Convention on Human RégBwitzerland undertook to avoid unduly lengthy
proceedings and, in the event of failure in thisydto compensate the injured party as far as ples&r
any damages sustainetdThe Federal Court accordingly made provision farious courses of action
which are open to the authorities in the eventiaftion of the “reasonable time” principle in arfi@ular
case (see Question 5).

21. Has this remedy been assessed by the European CoaftHuman Rights in respect of Articles
13 or 35 ECHR? If so, please provide reference tbe relevant case-law.

Yes. In Boxer Asbestos SA v. Switzerlafttbcision of 9 march 2000), the Court affirmedt thize
possibility of applying to th&ribunal Fédéralin cases of excessive length of civil proceedtmsstituted
an adequate remedy.

3 Federal Court Judgment of 7 June 1991, ATF V1724 (128), preamble paragraph 3b.



“THE FORMER YUGOSLAV REPUBLIC OF MACEDONIA”

1. Does your country experience excessive delays indjoial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

“The former Yugoslav Republic of Macedonia” expedes excessive delays in judicial proceedings,
especially in civil and enforcement cases.

The analysis of the performance of the judicialteys in “the former Yugoslav Republic of
Macedonia” demonstrates that the delivery of ceurhmons or documents has been one of the main
reasons for delays in the proceedings. The legaligipns governing this matter (that were amended
by new laws adopted in 2005, mentioned below) viesging large space for abuse on the part of the
involved parties by avoiding to receive court sumsi@r documents, or by indicating incorrect or
concealing the accurate address. The principlees$gmal delivery that has been accepted in the
procedural legislation (both criminal and civil) azondition associated with individual freedomd an
rights, does not correspond consistently with tieioregulation (for residence registration) thatid
allow greater civil obedience and functioning cfaacalled “mail box” system.

Furthermore, laws allowed for an abuse of the tungtiof exemption (in practice, besides the request
for exemption of the sitting judge, and after aateg ruling upon such a request, an exemptionccoul

also be requested for the Court’s President and éwethe Court itself, and even more on several
occasions during the same proceedings upon a siagh).

Frequent delays of trial hearings also occur assalt of the failure of the involved parties, atieys,
witnesses or court experts to appear before thet,coespite having been orderly summoned. Such
occurrence has been typical in particular for caseslving larger number of parties, i.e. defendant
and attorneys.

The previously existing legal provisions which alEd new facts and evidence to be presented in
proceedings upon appeals, directly contributechéodelays in proceedings (if a party is not satisfi
with the Court’s ruling, by presenting new factslavidence in the appeal, it exercises a posgibilit
that the decision may be revoked by a higher cand the case be remanded to the court of first
instance for re-trial and reassessment).

The system of alternative dispute resolution isentty under development. The use of arbitration in
practice has been very limited.

Additional reasons for delays in procedure arertbe-existence of adequate registers and records, as
well as the low level of technical equipment avaldato the courts in their handling of cases. Namel
there is still lack of an integrated and authorizedess to good-quality information, as well as of
generation and storage mechanism for all docunfemts the initiation up to the permanent filing of a
case (inappropriate document management).

At the same time, the flow, organization and arialgé data are a slow process.

2. Have such delays been acknowledged by court deciss® Which courts (national/European
Court of Human Rights)? Please provide some examgén English or French or reference to ECHR
case-law.

Such delays have been acknowledged only by thepEaroCourt of Human Rights, since there is no a
legal remedy in national law providing for protectiof excessive delays in judicial proceeding2005
European Court of Human Rights delivered the fadlhgvjudgments against “the former Yugoslav
Republic of Macedonia” where the ECHR found a violaof Article 6 § 1 (excessive delays in judicial
proceedings) of the European Convention of HumahtRiAtanasovic v. “the former Yugoslav Republic
of Macedonia”Application no. 13886/02 of 22.12.2005 ECHR @hamanovski v. “the former Yugoslav
Republic of MacedoniaApplication no. 13898/02 of 8.12.2005 ECHR.



3. Does an explicit requirement of reasonableness die length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

The Constitution of “the former Yugoslav Republi€ Blacedonia” does not contain an explicit
requirement of reasonable of the length of thegedings equivalent to that contained in Article B &
the European Convention on Human Rights. Howevdiclé& 50 § 1 of the Constitution of “the former
Yugoslav Republic of Macedonia” provides that: “Bveitizen may invoke the protection of freedoms
and rights determined by the Constitution befoeedtdinary courts, as well as before the Congtitai
Court of “the former Yugoslav Republic of Maceddnian a procedure based upon the principles of
priority and urgency”.

Legal provisions containing an explicit requiremehteasonable in terms of Article 6 § 1 of thedpgan
Convention of Human Rights are to be found in taes lon the Courts as well as in procedural laws.

TheLaw on the Courtq“Official Gazette of “the former Yugoslav Repubbf Macedonia” no. 36/95”) in
Article 7 stipulates that: “Everyone is entitledaavful, impartial and fair hearing in reasonatieet’.

The Law on Civil Procedure(“Official Gazette of “the former Yugoslav Republof Macedonia” no.
79/2005") in Article 10 § 1 says: “The Court is igeld to conduct the proceedingéthout delay, in
reasonable timewith as little costs as possible, and to preeyt misuse of rights of the parties in the
proceedings.”

According to Article 4 8 1 of theaw on Criminal Procedureg(“Official Gazette of “the former Yugoslav
Republic of Macedonia” no. 15/97, 44/2002, 74/2@@d 15/2005” — cleared text): “A person charged
with criminal offence is entitled to a fair and fiathearingwithin reasonable timebefore a competent,
independent and impartial court established by’'law.

According to Article 6 of the.aw on Enforcement(“Official Gazette of “the former Yugoslav Republi

of Macedonia” no. 35/2005"): “In conducting the emfement, the enforcement agent is obligedct
promptly, according to the order in which he has receitiedctises at work, unless the nature of the claim
or some other special circumstances require oteerii

According to Atrticle 8 of thé.aw on General Administrative Procedur@Official Gazette of “the former
Yugoslav Republic of Macedonia” no. 38/2005"): “administrative decision making, administrative
bodies are obliged to ensure tedficient exercise of rights and interests of thearfies in the
administrative procedure.”

According to Article 17 of the same Law: “The adisirative proceedings is conduciecbnomically and
urgently without delay, in a cost-effective and #atonsuming wayjn such a manner that will allow
everything that is necessary to be obtained fagtdaful determination of facts and for making a falkand
correct decision.”

4. Is any statistical data available about the extentf this problem in your country? If so, please
provide it in English or French.

The average duration of cases for civil and crinilegisions is presented in the chart below:

Average duration of cases 2001 2002 2003 2004
(first 6
months)

Civil Basic courts I0m.& 10m. &1 8m.& 9m. & 16

Cases  (first instance) 10days day 26 days days

Appealed civil

cases (second 30days 1m. &11 1m. &9 1m.&24
instance days days days
proceedings)

Supreme Court ly. &6 1y.&6 11m. & 7m.&15




m. &22 m.&26 10days days

days days
Criminal Basic courts Im.& Im.&24 8m. & Im. &7
Cases (firstinstance) 13 days day 27 days days
Appealed civil
cases(second 1m.&1 28days 26 days 26 days
instance days

proceedings)
Supreme Court 1m. & 2 months Im& 2m.&6
12 days 29 days days
Source: State Statistical Office
Regarding the enforcement of judgments, the avetage period between the delivery and the
execution of judgments in civil and criminal cagepresented in the chart below:

2001 2002 2003 2004
(first 6 months)
Civil cases 11 months & 6 months & 6 months & 7 months & 12

11 days 18 days 23 days days
Criminal 2years&9 3years&1 2years&3 lyear&ll
cases months & 16 months &5 months & 21 months & 29
days days days days

Source: State Statistical Office

5. Does a remedy in respect of excessive delays in greceedings exist in your country? If so,
please describe it (who can lodge the complaint, fsee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

In “the former Yugoslav Republic of Macedonia” asjal judicial remedy in respect of excessive delay
in the proceedings does not exist. There is howeweadministrative remedy within the competendes o
the Ministry of Justice in the area of judicial adistration. According to Article 77 of the Law dhe
Courts, the Ministry of Justice is competent taeenthe complaints of the citizens concerning ttoeknof
the courts especially those related to delaysencthurt proceedings. The complaint is lodged iring;j

by the party in the proceeding. Upon the complgiatMinistry of Justice in written correspondendthw
the court obtains information regarding the caspdeially about the reasons for the delay and wnwis
the delay attributable) and informs the complairgtmut its findings again in writing. This remedy i
practice has shown very little effectiveness stheeMinistry of Justice cannot order the courtridertake
certain measures for speeding-up the procedur@amtiular case. If the Ministry of Justice firttist the
delay in the procedure is a result of unprofessiand unethical conduct of the judge sitting in tase,
the Ministry can inform the Judicial Council of &hformer Yugoslav Republic of Macedonia” and
propose dismissal of the judge.

The Judicial Council is also competent to review domplaints of citizens regarding the conduct of
judges.

6. Is this remedy also available in respect of pendingroceedings? How?

The remedy described under question no. 5 is dlaila respect of pending proceedings and is almost
always used by citizens regarding cases pendirgyeébtife courts.

7. Is there a cost (ex. fixed fee ) for the use of thremedy?

No.






TURKEY

1. Does your country experience excessive delapsjudicial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Yes.

2. Have such delays been acknowledged by court @gens? Which courts (national/European
Court of Human Rights)? Please provide some exampdén English or French or reference to ECHR
case-law.

As regards administrative courtthe European Court found the excessive lengttcamhpensation
proceedings in the following cas@smanci and others. Turkey(judgment of 21.12.2004%;tiven Hatun
and othersv. Turkey (judgment of 08.02.2005)Gilven Meryem and others Turkey(judgment of
22.02.2005),0zel Mehmet and others. Turkey (judgment of 26.04.2005)zkan Nuri v. Turkey
(judgment of 09.11.2004Y,alman and otherg. Turkey(judgment of 03.06.2004).

As regards civil courtsYorgiyadisv. Turkey(judgment of 19.10.2004%Unter v. Turkeyjudgment of
22.02.2005)Molin /nsaat v. Turkey(judgment of 11.01.2005)Sekin Mahmut and others Turkey
(judgment of 22.01.04M.0O v. Turkey(judgment of 19.05.2005).

As regards labour courts Ertiirk Hiiseyin v. Turkefjludgment of 22.09.2005).

3. Does an explicit requirement of reasonablenes$ the length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

Article 19 of the Constitution only provides th&€rsons under detention shall have the right toesq
trial within a reasonable time or to be releasathdunvestigation or prosecution.”

4, Is any statistical data available about the exterf this problem in your country? If so, please
provide it in English or French.

According to the statistics provided by the Minjstif Justice, the average length of civil procegslim
Turkey is 177 days before first-instance courts &ddays before the Civil Chambers of the Court of
Cassation.

5. Does a remedy in respect of excessive delays in fhr@ceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what -
ordinary/special - procedure, within what deadlineetc.). Please provide the texts of the relevant lalg
bases in English or French.

Article 14 of the Administrative Code provides tkta examination of the petitions should be corexdialt
the latest within fifteen days of receiving theitpen.

A new Code of Administrative Procedure is beingftdthwith a view to decreasing the workload of
administrative courts. It also lays down proceddesresolving disputes before the trial stage ford
friendly settlements and envisages a number of dments with the aim of reducing the length of
proceedings before administrative courts.

Preparations are under way for the adoption ob#t thw on the establishment of the Council of 8oyu
of Public Works, which will provide that all disps between the administration and citizens witt fire
examined by an Ombudsman before being brought defoe administrative authorities or the
administrative courts.

The Law on the Council of State (Law no: 2575) wasended by Law no. 5183 of 02.06.2004 whereby a
new Chamber (the 13th Chamber) was establishedtl@ndunctions and jurisdictions of the other



Chambers were revised with the aim of reducindehgth of proceedings before the Council of State.

The competence and jurisdiction of Civil and CriatitCourts of First Instance were reorganised and
Regional Courts were established with the comitmfiorce of Law no. 5235 of 26.09.2004.

A number of new courts have recently been estadalish Turkey, namely 823 Civil Peace Courts, 960
Civil Courts of First Instance, 704 Cadastral Ceuft74 Enforcement Courts, 98 Labour Courts, 149
Family Courts, 54 Commercial Courts, 20 Consumgh®iCourts, 4 Intellectual Property Rights Courts,
19 Juvenile Courts and 1 Maritime Court.

A new Law amending the Code of Civil Procedureeig drafted in order to prevent lengthy proceesling
before civil courts.

6. Is there a deadline for the competent authority taule on the matter of the length? Can it be
extended? What is the legal consequence of a possiffailure by the authority to respect the
deadline?

No.



UKRAINE

1. Does your country experience excessive delays indjoial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Yes. The information before the European Courtcaigis that the excessive length of proceedings is a
problem in the national legal system with respedivil and criminal proceedings and with respecthie
execution of the judgments.

2. Have such delays been acknowledged by court decisa® Which courts (national/European
Court of Human Rights)? Please provide some exampdén English or French or reference to ECHR
case-law.

Yes.

Case-law of the European Court of Human Rights

In its decision (judgmentsMerit v. Ukraine(judgment of 30 March 2004) in respect of criminal
proceedingsSvetlana Naumenko v. Ukraigjadgment of 30 March 2004) in respect of civibgeedings
andZhovner v. Ukraindjudgment of 29 June 2004) in respect of enforecgrmpeoceedings the European
Court found the violation of Article 6 § 1.

3. Does an explicit requirement of reasonableness die length of the proceedings equivalent to
that contained in Article 6 8 1 of the European Cowmention on Human Rights exist in the
Constitution or legislation?

There is no such a requirement. However, a spdaifie-limit do exist with respect to the lengthtbé
pre-trial investigation.

Article 120 Code of Criminal Procedure of 28 Decemb960(as amended on 21 June 208thtes the
following:

“The pre-trial investigation in criminal cases shidst no longer than two months. This term shall
commence from the moment the criminal proceedirgs imitiated up to the point of their being
sent to the prosecutor with:

In especially complicated cases the term of thetnkinvestigation, established by part 1 of this

Article, can be extended on the basis of the reedoesolution of the investigator up to six months,
to be approved by the prosecutor of the AutononRepublic of the Crimea, prosecutors of

regions, the prosecutor of Kyiv, the military proser of the military district (command), fleet and

the prosecutors of equal rank or their deputies.

Further continuation of the term of the pre-trialvestigation shall only be approved by the
Prosecutor General of Ukraine or by his deputies.

Where the case was remitted for an additional itigation, or if the terminated case was re-
opened, the term of additional investigation shallestablished by the prosecutor who supervises
the investigation, and shall not be more than ooeatimfrom the moment of the re-initiation of the
proceedings in the case. Further continuation of tarm shall be enacted on a general basis”.

On 30 January 2003 the Constitutional Court of Wiaanterpreted article 120 of Code of Criminal
Procedure of 28 December 1960 (as amended on 2120(1) and held that the maximum deadline for
investigating criminal cases cannot be fixed. ltided that the time allowed for investigation skobé
reasonable, and referred to Article 6 of the Cotiwan

In accordance with Article 236 of the Code of CrialiProcedure, it is possible to introduce a compia



respect of the prosecutor’s actions before thetcour

“Complaints in respect of the prosecutor’s acti@hging the conduct of the pre-trial investigation
or other individual investigative actions in theseashall be submitted to the superior prosecutor,
who shall consider them in accordance with the pdoce and within the terms prescribed by
Articles 234 and 235 of this Code.

A complaint about the prosecutor’s actions candalgéd with the court.

Complaints about the prosecutor’s actions shallcbesidered by the first-instance court in the
course of the preliminary consideration of the casen the course of its consideration on the
merits, unless otherwise provided for by this Cbde.

By a decision of 30 January 2003 of the ConstinaticCourt of Ukraine, the domestic courts were give
power to consider these complaints while the pat-tnvestigation was still pending. On that dates
Constitutional Court held that the basis, the gdsuand the procedure for initiating criminal pratiags
against a person, but not the merits of the crihgineusations as such, were subject to appeal.

5. Does a remedy in respect of excessive delays in fireceedings exist in your country? If so,
please describe it (who can lodge the complaint, fsee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

There is no specific remedy in respect of excesdalays of proceedings. There exist however, some
means of accelerating the lengthy procedures ataéholy reparation.

Generally speaking, pursuing to Article 8 88 2 &ndhe_Constitution of Ukrainis directly applicable.
Article 55 § 1 guarantees to everyone “the righttallenge before a court decisions, actions ossions
of State authorities, local self-government bodiégials and officers”.

Regarding civil proceedings, Article 248(1) of thede of Civil Procedurprovides the following :

“A citizen has a right of access to a court if hesbe considers that his or her rights have been
violated by actions or omissions of a State autipd legal entity or officials acting in an offiti
capacity. Among entities whose actions or omisgieeng be challenged before the competent court
listed in the first paragraph of this provision atlee bodies of State executive power and their
officials”.

Following the Constitutional Court decision of 2&2001, which declared Article 248.3 § 4 of thel€o
of Civil Procedure to be partly unconstitutiondle tcitizens also have the right to complain diyetdla
court about the acts of investigating officers tmdeek redress in respect of those acts.

As to the criminal proceedingsince the amendment of 21 June 2001 (with effedtom 29 June 2001),
Article 234 of the Code of Criminal Procedyevides the possibility to complain to the coat®ut the
resolutions of an investigating officer/prosecutdrich violated the parties’ rights, in the coursette
administrative hearing or in the course of the wawation of the case on the merits.

In accordance with Articles 6 and 31 of the LawSiatus of Judges disciplinary proceeding can be
instituted against the judge who has not perfortriecbr her duties in compliance with the Constitoiti
and legislation concerning observation of time-#mvhile administrating justice. A judge can alsdield
responsible for deliberate violation of the lediska in force or omission that caused substantive
consequences.

The draft law on Pre-trial and Trial Proceedingd Bnforcement of judgments within reasonable time i
in process of examination by the Parliament. It gétt forth a new remedy allowing to request from a
higher court to order particular procedural actiaithin a certain time-limit and/or award compei@at
for delays totaling up to fifteen minimum wageseTdraft also specifies that such a decision shbeld
dispatched to the competent authority in order ¢oidé on disciplinary punishment of the persons
responsible for the delay.



6. Is this remedy also available in respect of pendingroceedings? How?
Yes, in criminal proceedings (Article 234 of thedemf Criminal Procedure). See under Question 5.
10. What are the available forms of redress :
- acknowledgement of the violation YES
Disciplinary responsibility of a judge.

16. Is an appeal possible against a decision on the smmableness of the duration of the
proceedings? Is there a fixed time-frame for the copetent authority to deal with this appeal? What
would be the legal consequence of non-compliancetiwvthis time-limit?

There is no possibility of appeal.

21. Has this remedy been assessed by the European CoaftHuman Rights in respect of Articles
13 or 35 ECHR? If so, please provide reference tbé relevant case-law.

Yes. In its decisioMerit v. Ukraine(judgment of 30 March 2004), the European Counhébthat neither
of the remedies existing in the Ukrainian domestistem — complaint to the relevant court agairst th
resolution of the prosecutor either in the coufsend proceedings (Article 248.3 CCP) or in theucse of
criminal proceedings (Article 234 CCRP) can be wered an effective remedy in terms of Article 35f1
the ECHR.

Regarding the lodging of complaints with the supemrosecutor, which in accordance with the
observations of the Government had to be consideffedtive remedies, the Court held that they canno
be considered “effective” and “accessible” sinoe $tatus of the prosecutor in the domestic lawhasid
participation in the criminal proceedings agaire applicant do not offer adequate safeguardsrfor a
independent and impartial review of the applicactisiplaints.

In so far as the remedy under Article 234 of theR€ds concerned, the Court noted that this remedy
suggests that complaints against the length ofirkiestigation of the case can be made after the
investigation has finished, but leaves no possgibif appeal in the course of the investigation.
Furthermore, the law does not specifically statetivr Article 234 of the CCRP is a remedy for the
length of proceedings in a criminal case and wirad kf redress can be provided to an applicanhén t
event of a finding that the length of the invedimabreached the requirement of “reasonableness”.
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UNITED KINGDOM

Introductory note

The United Kingdom contains three legal system<fglish law applies in England and Wales. (b)Yt$co
law applies in Scotland, which has a distinct lexystem and since 1999 its own Parliament. (c)lde

in Northern Ireland is based on the common law [{[Eimdaw) but with separate courts, legislationd an
legal profession. Final appellate jurisdiction iwilclaw, and in criminal law except for Scotlani,
exercised by the 12 Law Lords, sitting in the Hooe$d ords. This response omits Northern Ireland
entirely; in civil matters it concentrates on Esflilaw; regarding criminal procedure, it mentiomshb
English law and Scots law.

1. Does your country experience excessive delays indjaial proceedings? Which proceedings
(civil, criminal, administrative, enforcement)?

Although cases of excessive delay occur in theddritingdom, compared with many European countries,
the country has a reasonably good record in thjzea.

When excessive delays in judicial proceedings orctiie United Kingdom, whether in civil, criminaf
administrative matters, these tend to be except@tie regular working of justice.

Apart from Article 6 8 1 ECHR, many aspects of detitelaw address problems of delay. An extensive
review of English civil procedure was conductedhi@ mid-1990s by Lord Woolf (the present Lord Chief
Justice) who commented that (a) delay is the erajustice, (b) delay is an additional source ctrdiss

to parties who have already suffered damage, arak(@y is of more benefit to lawyers than to theips.
Lord Woolf's report3*® led to a complete re-writing of the rules of cipiocedure. His review linked the
excessive cost of civil litigation with undue deldye observed that both costs and delay were often
disproportionate to the value of the dispute. Thél €rocedure Rules now require cases to be agtit
‘expeditiously and fairly’ and in ways that are jpottionate to the amount in dispute, the complesaitgt
importance of the issues and the financial positioeach party. The Rules entrust judges with titg df
case-management, so as to minimise scope for delagsundue costs. The Rules have simplified
procedure in many ways (for instance, by imposiclyts of prior disclosure of evidence on the partie
avoid surprises at trial). They provide for thraffedent levels of procedure (in terms of speed and
complexity) known as (i) small claims, (ii) fasatk and (iii) multi-track. The choice between these
procedures depends primarily on the amount in tispthe present Rules have done a great deal ko dea
with factors that previously gave rise to delagiinil cases.

One aspect of civil justice that still demandsrdite is in the enforcement of civil judgments. écent
study of this subject was entitled “The Crisis lre tEnforcement of Civil Judgments in England and
Wales”. The authors draw attention to the diffigudf enforcing the payment of judgment-debts. They
observe that the provision of “simple, inexpensfe&, and accessible means of resolving disputestso
for little ... if successful parties cannot in thelemllect the money that the courts have ordetd.”

In 2001, a full review of the criminal courts in@and and Wales sought to apply to criminal justigih
necessary modification) the aims of more streaedliand efficient proceduf&> The Government has
attached greater political priority to securingiséggive reforms on criminal justice than it hamedo
reforming the enforcement of civil judgments.

313 See WoolfAccess to Justice: Interim Report to the Lord Cledioc on the Civil Justice System in England ande&/a

(1995) andAccess to Justice: Final Report (on the sa(®ep6).

314 J Baldwin and R Cunnington, [200Blblic Law305, 309. The need for reform in the system is lyidecepted (see

the Government’s white papeEffective Enforcement: Improved Methods of Recoweér€ivil Court Debts etdCm 5744,
2003), but the reforms have not yet been achieved.

315 See Lord Justice Auld’s Review of the Criminal@e of England Wales, September 2001.
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A full study of delay in justice would include thew and practice on limitation (prescription) peisd®
Prescription periods vary greatly in English laanging from (1) the short period within which judic
review of administrative decisions must be sougft ¢laimant must be made ‘promptly’, and in any
event within three months of the decision compléiok in exceptional circumstances, the court mayig

an extension of time for a claim outside three msyt’ to (2) limitation periods of six years or twelve
years concerning matters of contract or properspeetively. For certain crimes, proceedings must be
initiated within a set time-limit (for instancexsnonths in respect of minor statutory offencesle $cope

of the questionnaire does not include these matters

In English law the courts have a residual powerived from their inherent jurisdiction, to strikeitoa
civil case for ‘want of prosecution’ (that is, faié by a claimant to pursue a claim with reasonsjéed,
repeatedly neglecting to take procedural stedsni etc)>*® In criminal justice, the courts may at common
law bring a prosecution to an end where to allow icontinue would constitute an abuse of protess.
The principle applied has been that to stay a putgm on the ground of delay requires exceptional
circumstances: it would usually be necessary teaptosecutor had been at fault in causing they deld,
even then, the trial will be stayed only if the etefant can show that because of the delay it willbe
possible for a fair trial to be held and that hé agcordingly be prejudiced. The trial would net &tayed

if the effects of unfairness could be dealt withtlie course of the trial. The court will take actér
attitude if the prosecutor has deliberately delagéthg action for his own purpos&s.

2. Have such delays been acknowledged by court deciss® Which courts (national/European
Court of Human Rights)? Please provide some examgén English or French or reference to ECHR
case-law.

The occurrence of undue delays has been recodgmyseational courts and by the ECHR.
National Case-Law

In 1998, the Court of Appeal was severely critiohh High Court judge whose judgment in a civileas
was not delivered until 20 months after the endheftrial; the delay had been so great as to nfake t
judgment unreliable on issues of fact; a fresh wis ordered and the judge retired from the Higir€
earlier than he would otherwise have ddfle.

In 2005, in a case of racial discrimination in eoyphent, the tribunal had announced its decisionaga
the employers 13 months after the oral hearing.Jdwat of Appeal said that this far exceeded thenad
and reasonable tribunal target period of 3¥2 motihisheld that on the merits of the case, the eyepio
(who were seeking a re-hearing of the evidence)iasagdhown that there was a real risk that theylbstd
the benefit of their right to a fair trié

The ECHR Case-Law

The United Kingdom has been found guilty of breaghthe “reasonable time” requirement in the
following casesH v. the United KingdoniJudgment of 8 July 1987),dnell v. the United Kingdom
(Judgment of 26 Octob&893),Robins v. the United Kingdofudgment of 1997), déarth v. the United
Kingdom (Judgment of 21 September 200$pmjee v. the United Kingdo@udgment of 15 October
2002), Mitchell v. the United Kingdor@dudgment of 17 December 2002ha&3a v. the United Kingdom
(Judgment of 16 January 200Byjce and Lowe v. the United Kingdqdudgment of 29 July 2003jpley

v. the United Kingdor@Judgment of 22 Octob2003).

316 See e @tubbings v. the United Kingdqt096) 23 EHRR 213.
s See CPR, Part 54.

318 The leading authority that restricted the scaphis power was formerlirkett v Jame$1978] AC 297. The power is
now to be exercised in accordance with the Civdcedure Rules.

819 SeeAttorney-General’s Reference (No 1 of 198®92] QB 630.

320 R v. Brentford Magistrates, ex p Wdii§81] QB 445.

321 Goose v. Wilson Sandford & Qe Times, 19 February 1998. See &lsbham v. Fretf2001] 1 WLR 1775.
322 Bangs v. Connex South Eastern [2605] EWCA Civ 14, [2005] 2 All ER 316.



3. Does an explicit requirement of reasonableness did length of the proceedings equivalent to
that contained in Article 6 § 1 of the ECHR existri the Constitution or legislation?

Yes, since the Human Rights Act 1998 (HRA) tooleefffin October 2000. The reason for the HRA was
to enable ECHR rights, including Article 6/1, to é&eforced in national law. The HRA requires nationa
courts and tribunals where possible to give eftecthe Convention rights, except only if they are
prevented by primary legislation from so doing.

Court and tribunals must give appropriate remeifli@s individual’s Convention rights are found tavie
been breached. Accordingly, the law of the Unitédgkom now requires the individual's rights under
Article 6/1 to be respected by all public authesti including courts and tribunals, by means of the
legislative framework adopted in 1998 for givinéeet to Convention rights.

In addition to this general provision, statutorjesuand the Civil Procedure Rules seek in manyiledta
ways to deal with problems relating to avoidabliyle

Civil Procedure Rules (1999)

Rule 1. The overriding objective

1.1(1) These Rules are a new procedural code éttoterriding objective of enabling the court talde
with cases justly.
(2) Dealing with a case justly includes, so faisgzracticable
(@)  ensuring that the parties are on an equahfgot
(b)  saving expense;
(c)  dealing with the case in ways which are prtpoate
0] to the amount of money involved;
(i)  tothe importance of the case;
(i)  to the complexity of the issues; and
(iv)  to the financial position of each party;
(d)  ensuring that it is dealt with expeditiouahd fairly and
(e) allotting to it an appropriate share of tlarts resources, while taking into account the
need to allot resources to other cases.

In criminal proceedings, both in English and Sdats, legislative rules impose time limits on the
institution of proceedings, particularly when indivals charged with crimes are held in custodytitle
5(3) ECHR: an accused person who has been arrisseaditled to trial within a reasonable time or to
release pending trial). A note summarising thigslation appears in the Appendix to this report.

Criminal Procedure Rules

Rule 1.1(2)) Overriding Objective

/..I Dealing with a criminal case justly includes

(c) recognising the rights of a defendant,eeiglly those under Article 6 of the European
Convention on Human Rights;

(e) dealing with the case efficiently and alifpeusly.

4. Is any statistical data available about the extentf this problem in your country? If so, please
provide it in English or French.

The most significant details concern waiting timethie High Court (Queen’s Bench Division). In 2004,
the average time between the issue of a civil ckmth setting down for trial was 43 weeks, the ayera
time between the issue of a claim and the stattiefrial (or date of disposal) was 54 weeks, nmkin
total average time between the issue of a clainttandtart of the trial (or the date of dispos@ &eks at
first instance
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In the county courts, the total average time in42@@s 53 weeks, compared with total average time in
1990 of 81 weeks and in 2001 of 73 weeks.

5. Does a remedy in respect of excessive delays in fireceedings exist in your country? If so,
please describe it (who can lodge the complaint, foee which authority, according to what -
ordinary/special — procedure, within what deadlineetc.). Please provide the texts of the relevant
legal bases in English or French.

Under the HRA, all courts and tribunals must whaossible give effect to Article 6(1) ECHR and take
account of the jurisprudence of the ECtHR. If artou tribunal fails to give effect to the ECHR whi¢
could have done so, this will be a ground of apfeeal higher court or tribunal. There is therefooeneed
for a dedicated remedy for excessive delays intqmaceedings, since in law the Convention rigtits o
individuals are fully protected by the existing gedures for appeal and review.

In the exercise of their inherent jurisdiction, tréminal courts may stay a prosecution where tinae
been an unreasonable lapse of time; and the owit€ may reject a claim where the claimant hasddo
observe steps required by the Civil Procedure Rules

Regarding criminal proceedings, since the HRA euténto force, the criminal appeal courts have been
much concerned with the criteria that should belieghpby the criminal courts in exercising their
jurisdiction to stay a prosecution for delay. Tleading case on the subject is an appeal against the
Attorney General's Reference no. 2 of 2001 [2008HLU 68 [2004] 2 AC 72, in which the House of Lord
considered for English law, that criminal procegdicould be stayed because of a breach of Artftle 6
only if a fair hearing was no longer possible dfoif any compelling reason it would be unfair tp tine
accused person. An appropriate remedy might invalweduction in the penalty imposed if he were
convicted, or the payment of compensation if hesveexqjuitted.

The majority of the judges reached this view adtesllysing the Strasbourg jurisprudence, and coedlud
that the position they favoured was compatible it jurisprudence. The two dissenting judgesh(bot
had been judges in Scotland) held that the righeurrticle 6(1) to trial within a reasonable tirfie a
separate and independent guarantee which doegaqgtea the victim to show that a fair hearing is no
longer possible3* In an earlier decision, it was held that in Sdais a defendant could not be tried if his
right to trial within a reasonable time had bedririged2*

6. Is this remedy also available in respect of pendingroceedings? How?

The question of a prospective breach of Articlg 6éh be raised by recourse to the ordinary proescaf
the civil and criminal courts. Any procedural démis made by the courts must, as stated alreagly,tee
act in compliance with the litigant's rights undeticle 6(1).

7. Is there a cost (ex. fixed fee ) for the use of thremedy?

Not applicable.

8. What criteria are used by the competent authority m assessing the reasonableness of the
duration of the proceedings? Are they the same ag linked to, the criteria applied by the European

Court of Human Rights in respect of Article 6 § 1 EHR?

The courts apply the criteria applied by the Swasy Court in respect of Article 6(1) ECHR whenever
possible.

9. Is there a deadline for the competent authority taule on the matter of the length? Can it be
extended? What is the legal consequence of a possilfailure by the authority to respect the
deadline?

323 Ibid, para 108] (Lord Hope).
324 R v. Lord Advocatf2002]UKPC D3, [2003] 2 WLR 317.



Not applicable
10. What are the available forms of redress:

- acknowledgement of the violation YES
- compensation is possible and if appropriate

may be awarded in accordance with the Strasbourg
criteria on ‘just satisfaction’, but in practicenitll rarely

be available measures to speed up the proceedings,

if they are still pending YES
- possible reduction of sentence in criminal case¥ES

- other (specify what)

In a case involving the unduly prolonged detentidran individual (e g pending deportation, when
deportation is no longer possible), the court caridhabeas corpuproceedings order his release. In the
situation of undue detention of an accused pensotiye delay may mean that he must be set free and
cannot be tried on the charges for which he had detined. (See Appendix)

11. Are these forms of redress cumulative or alternatig?

In practice the courts prefer to give redress sigeeding up a future trial or in a criminal castuoing a
sentence, and are reluctant to hold that compensatpayable.

12. If pecuniary compensation is available, accordinga what criteria? Are these criteria the
same as, or linked to, those applied by the EuropeaCourt of Human Rights? Is there a maximum
amount of compensation to be awarded?

In the relatively rare cases in which compensagaavailable, it will be linked to the ECtHR crilgr as
stated already. There is no prescribed maximum.

13. If measures can be taken to speed up the proceedinih question, is there a link between
these measures and the general case-management ftg televant courts? Is the taking of these
measures co-ordinated at a central or higher level®n the basis of what criteria and what factual
information concerning the court in question (workload, number of judges, nature of cases pending,
specific problems etc.) does the competent authoyibrder such measures?

Yes, the primary means for speeding up the prongedn civil cases is by means of case-management,
applied by the relevant court. | am not aware of &ormal measures co-ordinating cases that raise
guestions of excessive delay, but all courts hguesiding judge who will oversee the performamcthis
respect of the courts for whom he or she is resplens

14.  What authority is responsible for supervising the mplementation of the decision on the
reasonableness of the duration of the proceedings?

The courts and tribunals concerned with the prdngsdn question.

15.  What measures can be taken in the case of non-enfement of such a decision? Please
indicate these measures in respect of each formrafdress and provide examples.

Since there is no dedicated procedure, this quest@mes not arise. Presumably the remedy for an
individual is to seek recourse to an appellatetcousome cases (lower courts and tribunals)reheedy
takes the form of an application to the High Céarrjudicial review.

16. Is an appeal possible against a decision on the mmmableness of the duration of the
proceedings? Is there a fixed time-frame for the gopetent authority to deal with this appeal? What
would be the legal consequence of non-compliancetiwihis time-limit?

Not applicable — the question of an appeal or vevdepends on the general procedures of the court or
tribunal concerned..
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17. Is it possible to use this remedy more than once iespect of the same proceedings? Is there a
minimum period of time which needs to have elapsedetween the first decision on the
reasonableness of the length of the proceedings atie second application for such a decision?

Not applicable.

18. Is there any statistical data available on the usef this remedy? If so, please provide it in
English/French

Not applicable.
19. What is the general assessment of this remedy?
Not applicable.

20. Has this remedy had an impact on the number of casgossibly pending before the European
Court of Human Rights? Please provide any availablstatistics in this connection.

Not applicable.

21. Has this remedy been assessed by the European CoaftHuman Rights in respect of Articles
13 or 35 ECHR ? If s0, please provide reference the relevant case-law.

Not applicable.
APPENDIX
Statutory rules in England and Scotland barring criminal prosecutions on grounds of delay

The law in Scotland

1.1  There has for 300 years been legislation irtl&wmb providing for situations in which criminal
prosecutions are barred on grounds of delay, p&atlg when the accused (A) has been held in cystod
pending trial. The legislation has been amended fime to time. The present law may be summarised i
this way.

1.2 Where A is in custody on a warrant to comnmit for trial, he may not be detained for more than
110 days before being brought to trial (1i® day rul¢. Unless the period has been extended by the, court
failure to start the trial within 110 days resuttsthe immediate liberation of A, who is thereaftieee
from all question or process’ for the offence fdrieth he had been held in custody. An extensioimie t
may be granted only for unavoidable delay (sucthasdliness of A or an essential witness) or ‘fay a
other sufficient reason’ not attributable to thalfaf the prosecutor. Scottish judges are veryataht to
grant extensions here and under the two followirest

1.3 A subsidiary rule is th80 day rule Where A is in custody on a warrant to commit famtrial, the
indictment must be served within 80 days, andiff toes not occur, A must be liberated from custody
immediately. However, A may still be tried for tbfence in question. The court has power to extaad
period of 80 days ‘for any sufficient cause’, Hu fault by the prosecutor has caused the indictmet to

be served within 80 days, an extension cannot doetey.

1.4  There is @ne-year rulepy which if A is not in custody but has had to aope court to answer a
criminal charge, the trial on indictment must benogenced within twelve months of that appearance. If
this does not occur, A may not thereafter be taedndictment, but in some circumstances he may be
prosecuted for summary offences (involving a les®as mode of trial) arising from the same evere
court may extend the period of one year in limiégdumstances. The rule does not apply if A fails t
appear for trial during the year.



2 On an application by the prosecutor for an extensf time under these rules, the Scottish judges
consider (a) whether sufficient reason has beemwrsHor the extension and, if so, (b) whether the
extension will prejudice A, and also factors sustitee gravity of the offence and the public interébe
complexity of a case is not a good reason for dedag administrative difficulties arising from hgav
pressure of business on the courts will not nedbsse sufficient to justify an extension of timBut a
limited extension of time may be granted where ydlas been inadvertent or caused by minor
administrative errors that have caused no injusti&gensions of time may be sought both prospelgtiv
and retrospectively. The Scottish courts frequedthyal with questions arising from these rules. The
existence and enforcement of the rules may expldip no Scottish criminal cases claiming delay in
breach of Article 6(1) ECHR have gone to Strasbourthe leading decision on the effect on Engésia

of the Human Rights Act 1998 and the Strasbouiiggtudence, the majority of seven Law Lords applied
the Strasbourg jurisprudence to English law; theomily of two judges (both being Scottish judges)
dissented, applying the more rigorous standar@sofs law’*®

The law in England and Wales

3. The rules set out above have long existed asgbeBcots law, but in English law legislation
imposing time limits on prosecutions when the degemn (D) is in custody was first enacted in 18%3n
the case of the most serious offences (‘indictaffences’), the custody time limit from first appaace in
court after arrest to the proceedings when D isnaitied for trial is 70 days; and the time limit rfino
committal proceedings to the commencement of fakitrthe Crown Court is 112 days. Modified rules
apply in the case of less serious offences (‘offsriciable either way’). Where a custody time litwis
expired, D has an absolute right to be releaseoadnthe court may not require financial suretedbe
given as a condition of bail; and once releaseldailn D may not be arrested merely on the grouatttie
police believe that he is unlikely to surrendeb&il. However, D’s right to bail continues only iithe
commencement of trial in the Crown Court and thertconay withhold bail from him during the actual
trial.

4, Where an overall time limit has expired, thertooust in general stop the proceedings against D,
subject to limited exceptions. The time limits arstody pending trial may be extended by permissfon
the court, but only if two conditions are met:

(1) the extension is needed because of
(a) the iliness of D, a vital witness, or a judge
(b) because separate trials have been ordered wezeal persons have been accused of a
crime or
(c) ‘some other good and sufficient cause’; and
(2) the prosecutor has acted with all due diligeara expedition.

In case-law relating to these provisions, it haanteeld that condition (2) is satisfied if the mogtion can
show that the acts of the prosecutor have notiboted to the delay?’ The court is able to take account
of the nature and complexity of the case, the condf the defence and the extent to which the
prosecution has been delayed by persons outsidmitil of the prosecutor: the shortage of prasecu
staff or police is not a sufficient reason for gelaut in some circumstances pressure on the couttse
difficulty of finding an appropriate judge in a cptex case may be relevaff®

Section llI

Reports presented at the Conference on “Remedies rfainduly lengthy proceedings: a new

3% Attorney-General's Reference (No 2 of 20[2003] UKHL 68; [2004] 2 AC 72.

326 Prosecution of Offences Act 1985, s 22; and PuttiEn of Offences (Custody Time Limits) Regulagoh987 (S.I.
1987/229).

2 R v. Leeds Crown Court ex p BagouTienes Law Report, 31 May 1999.
328 R (Gibson) v. Crown Court at Winchesf2004] EWHC 361, [2004] 1 WLR 1623.
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approach to the obligations of Council of Europe Mmber States” (Bucharest, 3 April 2006)

WELCOME SPEECH

HE Mr. Mihai-R azvan UNGUREANU
Minister of Foreign Affairs of Romania
CIO of the Committee of Ministers of the Council ofEurope

Madam Vice-president of the Venice Commission,

Madam Judge,

Mr. President of the European Commission for tHeighcy of Justice,
Mr. Secretary of the Venice Commission,

Mrs. Minister of Justice,

Dear guests,

Ladies and gentlemen,

It is a great honour and pleasure to welcome yoa twelay, as Chairman in office of the Committee of
Ministers of the Council of Europe. We have comeay into the last two months of this honouring
mandate, for which we have set broad goals, asathigibution of my country to the high objectivegite
organisation in Strasbourg. Among these, of foréniwgortance is ensuring the effectiveness and
integrity of the unique human rights protectiontegs provided by the European Convention on Human
Rights.

However, my diplomatic career taught me, as die iif general, that setting high and broad goals is
relatively easy. Attaining them is, of courske challenge. And we can only do this by concrete, bu
determined steps. This is why we are so fond ohtsvie the present one, where specialists cortte wi
possible solutions to a problem which may, at st fjlance, seem marginal, but which, in real terms,
affects - sometimes to annihilation — a key hunigintr This fundamental right is the guarantee fothe
other rights and libertiethe right to a fair trial

Two main components of the broad objective | haeationed earlier - that of ensuring the effectigsne
of the Strasbourg human rights protection systeame; undoubtedlythe efficient functioning of the
European Court of Human Righamdthe execution of the Court’s judgmenmsd | think you all agree
that finding a solution to the question of the esiee length of judicial proceedings is, simultarsty, a
contribution to both.

The entry into force of Protocol 14 to the Europ&onvention of Human Rights, which | so much
advocated during the present chairmanship and winichope for in May this year, will, of course, raak
things easier for the Court when it comes to theagament of its backlog. But the real contributon
alleviating this backlog is our task, the Membeat&t, who have to find domestic solutions for human
rights infringements, by virtue of thEinciple of subsidiarity

In almost twelve years since it has been a parthdéoEuropean Convention, Romania has progressed
enormously in understanding and undertaking thgoresbility of subsidiarity — that is obwn
managementAnd by that | do not refer only to changing pecélegislation — which, coming back to my
earlier reflection on the simplicity of setting dgaroved to be rather easy compareth¢oreal challenge

of rightfully implementing thenWhat | have in mind is the progresschranging an entire systernoth of
infrastructure and of values.

We are still facing such challenges, but hopefuyovercame the most important ones. We adopted and
adapted important legislation, radically reformiagr justice system, in terms of its organizatiom an
guaranteeing its independence, as well as on siiastéssues, such as freedom of the press, child
protection, criminal and civil procedures and mathers.

This process of adaptation is howegrcontinuous oneand we cannot just draw a line and stop



progressing. Fortunately, Romania has not fgegdn Strasbourg, an “endemic” problem of the exeess
length of procedure. Nevertheless, seeing the diifoes of this issue all over Europe, even in caesitr
with long-lasting democracy, every such symptorme we had and still have a few — worried us and
prompted us to take a preventive step.

Ladies and gentlemen,

The most obvious proof of the significance of fisisue is your presence here and the institutions yo
representthe European Courthoping not to have to deal anymore with such tgpease-law in a
foreseeable futurethe General Secretariaby the Service for the Execution of Judgmentgilaritly
monitoring the correction of our national legal teyss in accordance with the Court’s guidanbes
European Commission for the Efficiency of Justixenming with the most concrete proposals for #éebet
justice managemenGovernment Agentsis intermediaries between the Council of Europedies and
the domestic onefidges, lawyers, professoil those who are in charge with enforcing juestisnd, last
but not leastthe Venice Commissioa,body of the highest legal expertise, which contlt supported the
States’ efforts for strengthening and perfectirgRule of Law.

| am persuaded that the Venice Commission’s efibilmost two yearsyhich was launched also in
Bucharest in July 2004of putting together various national experienod drawing constructive and
generally applicable conclusions, will make a re@btribution to the general objective of ensurihg t
protection of human rights, to the more particdae of increasing the effectiveness of the European
Court, by the respective correction of our natidaghl systems and, finally, to the even more paler,

and by that all the more important objectiveatéwing for an effective access to justice to citicens.

| therefore convey mypecial thankgo the representatives of the Venice Commissiantteir key
contribution on this subject and for co-organizihig conference, as well as to all participantsish you
all every success in today’s work.
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WELCOME ADDRESS

Mr Gianni BUQUICCHIO
Secretary of the Venice Commission

Ladies and Gentlemen,

| am pleased to be here in Bucharest today foopleming of this important conference and shoulel ik
begin by briefly going over the various phaseshim ¢o-operation between the Venice Commission and
Romania, which has always been fruitful and stitmdga

It began with assistance to the Romanian parlidsieanstitutional committee concerning the prepamat

of the 1991 Constitution. The Commission and Rom#men co-operated again regarding the revision of
that constitution in 2001, which was intended toilifate the country’s accession to NATO and the
European Union and remedy certain shortcomingshhadtcome to light during the text's 10 years in
existence.

In 2001, the Commission and Romania co-operateselgloconcerning the issue of the preferential
treatment of national minorities by their kin-stati co-operation with the Council of Europe, @8CE
High Commissioner on National Minorities and theimioies concerned, including Romania, the Venice
Commission’s report on the subject led to agreeroet satisfactory version of Hungary's “status.taw

In 2005, the Venice Commission assisted the Romaenighorities with the preparation of the laws on
religions and on national minorities.

But it is an ongoing exchange of ideas betweenviagice Commission and Romania that brings us
together here today.

In July 2004, at the conference here in Buchacestark the 18 anniversary of the European Convention
on Human Rights entering into force in Romania, Rwnanians and the Venice Commission set about
the difficult task of shaping a solution to the lgemm of the excessive length of proceedings, wisch
fairly widespread in Europe and has assumed algrprioportions in several countries in recent yaacs
which, despite appearing to be a “minor” problesnamything but. Indeed, it ends up destroying publi
confidence in justice systems and can thereforemanide the very foundations of democratic societies

That conference was attended by representativiee d2omanian authorities, the Venice Commissian, th

European Commission for the Efficiency of Justite, European Court of Human Rights (ECHR), the
Committee of Ministers of the Council of Europes Department for the Execution of ECHR Judgments,
the judicial authorities from some countries andegoment agents to the ECHR.

It should be underlined that the aim was to comwitipan innovative approach.

For the Romanianshis chiefly involved being proactive in relatitma problem which had not yet arisen
as such before the Strasbourg Court: there had bheerulings against Romania for breaching the
“reasonable time” requirement of Article 6 of the@r@ention (the Court has now found breaches of
Article 6(1) on the grounds of excessive lengttprfceedings in around 10 Romanian cases). However,
realising that the length of proceedings could beza problem, they wished to anticipate it by depiely

a suitable remedy which could prevent Romaniamegits having to turn to the Strasbourg Court torasse
their right to a hearing within a reasonable time.

For the Venice Commission, it involved finding ayaaf contributing not only to the effective protiect

of one of the rights enshrined in the European €ntion on Human Rights but also to the efficiencg,a
more indirectly, the survival of the European humights protection system. The Commission’s rola as
“facilitator” was acknowledged shortly afterwardgthe participants at the seminar on the reforrthef
European human rights system (Oslo, 18 October)20®# participants (liaison committee between the
Committee of Ministers and the Court, governmeipresentatives and representatives of Council of
Europe bodies) underlined the need to involve aBwincil of Europe bodies in order to help overcome
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in appropriate cases, certain difficulties encawwtteén the execution of judgments and recommeniokd t
the expertise of the Venice Commission be turnegbtal account in this connection.

In its opinion on the implementation of the judgtseaf the European Court of Human Rights (CDL-
AD(2002)034, adopted in December 2002), the Ve@oenmission recommended that, in its task of
supervising the execution of Court judgments, toen@ittee of Ministers should develop guidelines on
what measures are to be taken by the respondesg &dlowing the finding by the Court of a breasfta
particular Convention provision, so that membetestanay know in advance what consequences they may
face. These guidelines, which should, of courseinbpired by both the practice of the Committee of
Ministers and the more explicit case-law of the i€outhis respect, would, in the Commission’s apmin
allow for a less ad hoc and stricter approach byabmmittee of Ministers to the supervision of exen

of the Court’s judgments

In 2004, the Commission concluded that breachéstafies 6(1) and 13 of the European Convention on
Human Rights resulting from excessive length ofcpedlings were an ideal area for drawing up
guidelines, given that they occurred in many mengtetes, were becoming increasingly frequent and
demanded complex solutions. At the request of tleendian authorities, the Venice Commission
therefore launched a study of the matter.

The seriousness and priority nature of the prolilad) of course, also been recognised in othereygart
notably in other Council of Europe departments badies. In particular, the European Commission for
the Efficiency of Justice (CEPEJ) was already shglythe issue and had also adopted a new,
comprehensive and comparative approach, which McBband Mr Uzelac will describe shortly. The DH-
PR had also begun analysing the remedies thatdxistCouncil of Europe member states, including in
respect of unduly long proceedings.

The Venice Commission therefore began a procestosé co-operation with these bodies, in particular
the CEPEJ, with a view to avoiding any duplicatmneffort and capitalising on the various parties’
strengths and know-how so as to produce the maospmahensive and satisfactory possible proposed
solutions.

The work of the CEPEJ and that of the Venice Corsimis actually concern two separate but
complementary aspects. The CEPEJ analyses thetiopeshcourts so as to identify the causes of endu
delays and propose solutions for improving thecsiine and working methods of courts. Its work imesd

at preventing delays in proceedings.

For its part, the Venice Commission deals with fthren which national remedies concerning length of
proceedings should take in order to be deemedtieticia accordance with the case-law of the Europea
Court of Human Rights, which Ms Tulkens, judge la Court, will tell us about, and the criteria
developed by the Committee of Ministers of the @dwf Europe, about which we will hear detailsrfro
Mr Lobov, who works in the Department for the Ex#mu of Court Judgments. The Venice
Commission’s work is therefore aimed not a preventiut at remedying delays which have already
occurred in proceedings.

Of course, the two areas of work are not entirepjasate and sometimes overlap. For instance, algeme
may be designed to speed up proceedings still pgradid give a judicial body the power to orderdggi

to conclude proceedings within a specific deadinperform a particular task within a specific deead

In such cases, orders of this kind will obvioushvé an impact on the organisation of the work ef th
judge in question and that impact will have torbérie with the relevant CEPEJ criteria.

The Venice Commission has drawn up a questionasking member states for detailed information on
the remedies that already exist in some of thehadtreceived satisfactory replies concerning 3@tries
(other replies are expected and we hope to hageniation about all 46 Council of Europe memberestat
by the end of the study). Mr Matscher will givedetails concerning the aim of the questions puhén
guestionnaire and member states’ reactions andewpillain what types of remedies exist at present (f
proceedings that are pending or in progress; dedign speed up proceedings or merely provide
compensation; involving disciplinary measures agjaime judges responsible for the delays, etc).
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The Commission has also analysed the case-laweofCthurt and the practice of the Committee of
Ministers, which Ms Tulkens and Mr Lobov will deter here today.

It is now necessary to draw conclusions from naficexperiences and produce recommendations.
Mr Aurescu, who has begun this task, will give esads of his thoughts so far. And | am sure that t
ensuing discussions will also provide valuableghts here.

In our discussions today, it is vital that we alwagmember the ultimate aim of the exercise, wisicb
help ensure that the right to a hearing withinasoaable time is implemented in full. The processlives
consultation and dialogue between the main plaiyethis area, namely governments and the relevant
Council of Europe bodies.

Compliance with the European Convention on Humagh®Riis a commitment which every Council of
Europe member state enters into in respect ofeatiqms under its jurisdiction and also in relatiorthe
other member states. Naturally, it is up to eaaltesto shape the remedies that are most suitdueto t
national legal and socio-political context. Severalintries have adopted solutions that are relgtive
satisfactory and effective. For its part, Romarga shown great determination and a remarkable itapac
to anticipate problems. Mr Géland Ms Belegante will present Romania’s strategy/ recent initiatives

in this area.

There is, however, also a need to identify and ¢pmjith common criteria for all Council of Europe
member states.

With regard to length of proceedings, a comprelversind comparative approach has been adoptedefor th
first time. Work is being carried out on severants. The CEPEJ is doing remarkable work on the
organisation of judicial systems. For its part, Wemice Commission has gathered together a gregé raf
material and is intending to produce conclusiorts rasommendations on the form remedies in respect o
excessive length of proceedings should take. Thatiof all those present here today will be most
valuable for the next stages in the work. The Cossion will also seek the opinion of other relevant
Council of Europe bodies. It hopes to be able tolpce comprehensive, consistent and useful praposal

These proposals should lead to effective nati@rakdies, which will both increase the level of ectibn
by Council of Europe member states of the righa foearing within a reasonable time and also prevent
applications to the Strasbourg Court concerningeitoessive length of proceedings.

I can only hope that today's discussions and therdimation and co-operation between the relevant
Council of Europe departments and the nationalceititts will enable us to achieve this ambitiouslgo

Allow me now to conclude by thanking the Romaniatharities once again for this initiative and foeit
contribution.
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KEYNOTE SPEECH

Ms Finola FLANAGAN
Vice-president of the Venice Commission
Director General, Senior Legal Adviser
Head of the Office of the Attorney General, Ireland

The purpose of today is to contribute to the pratyan of guidelines which will arise from the
completed study arising out of the Venice Commissiguestionnaire. Such guidelines will hopefully
assist and allow Contracting States to take accofitihe particularities of their own constitutional
legal orders and procedures to allow for effectheasures to be taken at national level.

The obligation created by Article 6(1) of the ECHEReasily stated. It requires a “fair and public
hearing within a reasonable time” in the determaratof civil rights and obligations of criminal
charges.

However, the enforcement of this obligation andparticular, the creation and implementation of an
effective remedy or remedies is a much more diffiatfair.

The comparative study, on national remedies witlpeet to excessive length of proceedings, which
the Venice Commission is in course of conductingaroperation with Romania, shows that there is a
wide variety of approaches to dealing with the pFobof unreasonably lengthy proceedings. It shows
also that the nature and extent of the problenesagieatly from State to State.

So Armenia in replying to the questionnaire states:

0] that it does not experience excessive delays;

(ii) there is no case where delays have been deemeistdy the national courts;

(iii) the constitution has no provision which will enslerithe requirement of reasonable
length of proceedings;

(iv) there are strict statutory time-limits of 2 monthéthin which judgments in civil
proceedings must be delivered, though the coderiofiral process has no such time
limit;

(v) though there was no remedy for excessive lengfitafeedings, at the time of answering

a law was in course of being drafted.

Whereas Slovakia confesses:

0] to excessive delay in judicial proceedings beinfyiespread problem with several
hundred pending cases’;

(i) these delays have been found to be violations loyt @ecisions, both at national level
and by the ECHR,;

(iii) there is an express constitutional guarantee ofigin to early trial;

(iv) but there does not appear to be express time jimits

v) the constitution provides a remedy for failure t @ that the Constitutional Court can

quash decisions, compel a body to take necesstionamnd grant financial satisfaction,
which remedy has been found by ECHR to be “effettin that it can prevent the
continuation of a violation of the right to an gatearing and can provide adequate
redress.

Article 13 ECHR requires an “effective remedy befarnational authority” for everyone whose rights
and freedoms are violated. But nevertheless thécuties in applying Article 13 have been
recognised by the European Court of Justice.

In respect of violations of Article 6(1)’s obligati to have proceedings heard within a reasonablg, ti
no particular form of remedy is required and Cottirey States are afforded a margin of appreciation
in complying with its requirements.
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This is self-evidently how it should be, indeed hiwnust be. The operation of the legal system,
whether it relates to the establishment and regsayiaf the courts and the justice system or theact
administration of justice by the judiciary in indiual cases, is first and foremost a domestic matte
Issues that arise in meeting ECHR obligations rbasiddressed at national level. The primary duty of
protecting human rights lies within the domestigalesystem and Article 1 ECHR makes this clear by
stating that “[the] High Contracting Parties shsdture to everyone within their jurisdiction thehtis
and freedoms...of this Convention.”

Therefore it is vital that the domestic remedy befféctive” within the meaning of ECHR
jurisprudence. The ever-increasing number of casesght to the ECHR on the issue of excessive
length of proceedings demonstrates the need foe miffective systems and remedies at national level.
It is this issue that the Romanian authoritiessareking to address today and specifically a rentedy
speed-up proceedings which is available to a phrting the course of the proceedings.

Excessive delay in the administration of justicegapect of which litigants have no domestic remedy
is, as ECHR recently said in the caseKoflla v. Poland2001 No. 30210/96 of 26 October 2000 “an
important danger” for the rule of law within natadriegal orders. In this case the court has, inaff
expanded the scope of application of Article 13guirement for an “effective remedy” where it
relates to the “right to a court” as embodied inide 6(1) — so these two provisions (Article 66Hd
Article 13) are no longer mutually exclusive in &pation.

The Contracting States to the ECHR have both timpnity and obligation to prevent and put right
violations alleged against them before these dilegaare submitted to the ECHR. This is givenciffe
through Article 35 of the ECHR which sets out théeron the exhaustion of domestic remedies. This
rule is based on the assumption that there existiged, an effective domestic remedy for any
violation. There is no formal obligation on Contiag States to incorporate the Convention intorthei
legal system but the national courts must intergret apply their domestic law in accordance with
ECHR jurisprudence.

Ireland, who ratified the Convention in 1957 andsveae of the first Contracting States to award the
right of individual petition, nevertheless only orporated the Convention into domestic law on a
legislative basis in 2003. Ireland has had fouagelases before ECHR (McMullan, Doran, O'Reilly
and Barry) and has been condemned in all fourdibure to provide a remedy for unreasonable delay
rather than for the level of protection of the gahsive right in the Constitution. The Irish Comhstiion
provides expressly for due process in criminal sasw®l this is interpreted to include a right teeany
trial and, specifically, a trial that has not suéfé from delay that would cause prejudice to thmised.

In civil proceedings, early trial is guaranteed ipyplicit rights of access to the courts and the
constitutional justice requirement of a prompt egr

The incorporation of the Convention into Irish léwgether with the provision in the legislation of a
possibility of an award of damages for violation ‘ap organ of State’ is a significant development
bringing with it practical consequences for donesdiv making andemedies. The four cases have
underscored the obligation and liability of thetS8tia the area of excessively lengthy proceedings.

There have been significant improvements in thieieficy of the judicial system insofar as earlgltri
dates are concerned and statistics are now kemlif@ourts on the time it takes for cases to get a
hearing. (There are, of course, isolated casesadssive delay.) In a judgment of the High Court in
December 2004, it was held that damages were alaita a plaintiff where rights of access to the
courts and constitutional fair procedures had beemched in the context of a delay in granting a
certificate for free legal aid in family law proabegs. This judgment found that the plaintiff's g
and her entitlement to a remedy existed under thesttution (the European Convention on Human
Rights Act, 2003 not yet being in force at time)t hhe Court went on to refer to the ECHR
jurisprudence that the Convention was intendedutarantee rights that were “practical and effective
rather than merely theoretical or illusory”. Thhe plaintiff's right to an effective remedy was efth

I hope that this conference will contribute to thevelopment of measures for effective remedies at
domestic/national level where violation of rightsder the ECHR occur so as to ensure that those
rights are indeed “practical and effective” and marely “theoretical or illusory” and which will g
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effect to the public to an efficient and effectisgstem of justice. Such measures will have to allow
Contracting States to take account of the partiitiga of their own constitutions and procedures to
allow for effective measures to be taken at natitsee|.
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THE RIGHT TO A TRIAL WITHIN A REASONABLE TIME:
PROBLEMS AND SOLUTIONS

Ms Francoise TULKENS
Judge at the European Court of Human Rights

First of all, | would like to thank you for invitqhthe European Court of Human Rights, which | am
honoured to represent here, to take part in thmitant conference. Looking at the programme, étear
that there is a wish to address the reasonableissne from two angles: first, identifying tpeoblems
and then coming up witkolutions,based on those put forward by the European Conunidsi the
Efficiency of Justice (CEPEJ) and the Venice Corsiois

In my short introduction, | shall try to show theidjng principles followed today in the case lawtloé
European Court of Human Rights as far as the red®rime requirement is concerned. | shall restric
myself to Article 6 of the Convention, i.e. solétythe time that elapses before judgnfeRirst, | shall
discuss the parameters of the Court’s action is fieid (I) and then | shall look at the question of
remedies, particularly in the light of the rec8abrdino (No. 1) v. ltaljudgment of 29 March 200@) .

However, before going any further, | would like riecap on the reason behind the reasonable time
requirement and put it in context. This requirememart and parcel of a fair trial, which in tusnone of

the foremost expressions of the rule of law in maacy. The right to a trial within a reasonabigetis

both objective and subjective in nature: objectigofar as it is intended to ensure that justice is
administered effectively, since delays will weakenfidence in the justice system and this will lméract
undermining of the rule of law; and subjective fas@s the guarantee that proceedings will notexkee
reasonable time is intend to spare the public urahguish and uncertainty. A trial is an ordeal for
everyone and no doubt the public knows that maae the judges. Accordingly, guarantees relating to
trial within a reasonable time are of paramountadrtgmce for the protection of human rights. Andeher
we must remember that the right to a trial withireasonable time is a fundamental right.

I The parameters of the Court’s action

I will not go into technical matters of determinitige beginningdies a qupand the enddies ad quenof
the time elapsed in civil-lafvand criminal-la’¥ matters nor the period to be taken into consiieran
ruling on whether the length of proceedings in tjaesvas reasonable or rot.shall simply make a few
comments on the concept of reasonable time (A)herCourt’'s assessment criteria (B) and the method
adopts (C).

A. The concept of reasonable time

The very concept of “reasonable time” is one enslariof course in the Convention and in positive, law

t As a right guaranteed by the European ConventioHuman Rights, the reasonable time requiremeaiss enshrined

in Article 5 of the Convention (the right to libgrand security) and concerns the length of pré-degtention.

2 European Court of Human Rights (ECHB)rge Nina Jorge and others v. Portugatigment, of 19 February 2004, §
30.
3 ECHR, Strategies and Communication and Dumoulin v. Bebgiudgment of 15 July 2002, § 42; ECHRgvents v.

Latvia judgment of 28 November 2002, § 85; ECHRantea v. Romanigudgment of 3 June 2003, 8 275; ECHR (GC),
Pedersen and Baadsgaard v. Denmiadigment of 17 December 2004, § 44.

4 While, in principle, the whole period between tlies a quaand thedies ad quenshould be taken into consideration,

the Court accepts that, in exceptional circumstanttee period may be suspended. For exampleidiva Poirrez v. France
judgment of 30 September 2003 stipulates that #mgth of proceedings before the Court of Justicethef European
Communities for a preliminary ruling should notta&en into account in assessing the reasonableféss domestic procedure
at issue in the case (§ 61). See also, EGM®ine v. the United Kingdodecision of 13 May 2003.
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but ultimately it derives from the theory and pkiphy of law’

As we are all aware, the temporal dimension of iawot a simple, unilateral one, but rather is cemp
and pluraf as indeed Montesquieu pointed out: “the troubipease, delays, and even the very dangers of
our judiciary proceedings, are the price that esshject pays for his liberty”.Proceedings imply
prudence, breathing space, reflection; one muainaee of the risks inherent in speedy, hurriedrzasty
justice.

Accordingly, rather than a clear opposition betwstw and fast justice, | prefer a more dialectical
conception of the relationship between the twowfbich in my eyes the conceptrgasonable timés an
excellent illustration. A “reasonable time” setsaahothe markers of what is acceptable to societyreMo
specifically, the aim in using this concept to difgr a time frame is to differentiate between wisat
discretionary and what is arbitrdtyp define a “lower limit” as stipulated by the Bpean Commission
for the Efficiency of Justice A concept of reasonable time along these lingsvigy of avoiding false
dilemmas and of striking a balance between theirements for speed and upholding the other guagante
of a fair trial, such as access to the courts, ligué arms and adversarial proceedinys.

Here, it seems to me important to stress that thetS assessment of the reasonable nature of guives
is not — and never should be — a purely mechapicgkess: it should in each case have due regahikto
fine balance to ensure that all the guaranteedaif &ial are complied with. This necessity hasoat: in
the absence of any rigid indicators, the Courtseasment is often empirical and may even be egticas
being casuistic. While it would be wrong to seekhie Court's case-law European standards for s id
length of proceedings, the Court does of coursecasgin criteria to assess whether or not proogsdi
can be deemed to be reasonable.

B. The criteria used
What exactly are the criteria that the Court takd@® account? They are fairly conventional: the
complexity of the case, the conduct of the appticre conduct of the judicial authorities; and the

importance of the issue at stake.

1. Thecomplexity of the cads looked at in the light of several variablestai@ing to the nature and

5 Ch. Perelman, “Le raisonnable et le déraisonnabldroit”, Archives de philosophie du drpit978, p. 42; J. Salmon,

“Le concept de raisonnable en droit internationabliz”, Mélanges offerts a Paul Reuter. Le droit internaéib unité et

diversité Paris, Pedone, 1981, p. 452. See also M. MaKerchove, “Accélération de la justice pénale eiteéraent en temps
réel”, in Temps et droit. Le droit a-t-il pour vocation derei?, under the direction of Fr. Ost and M. Van Hoedgaissels,

Bruylant, 1998, pp. 369 et seq.

6 Fr. Ost, “Conclusions généraled’e temps, la justice et le drpifexts compiled by S. Gaboriau and H. Pauliat,

Limoges, Pulim, 2004, p. 359.

7 MontesquieuPe I'esprit des loisParis, Garnier, 1871, p. 72.

8 J.Salmon, “Le concept de raisonnable en droit intégonal public”, op. cit., pp. 462-467.

9 European Commission for the Efficiency of Jus{{C&PEJ),A new objective for judicial systems: the procegsif

each case within an optimum and foreseeable timefraFramework programmeloc. CEPEJ(2004)19Rev2, Strasbourg,
Council of Europe, 13 September 2005, p. 2.

10 A recent innovation in Italy provides one examplteorder to comply with the requirements of a oeeble time in

criminal law matters, alternative solutions haverbeut forward, including “negotiated justice”. Wmdhis system, the parties
forego the right to an appeal on points of lawh® €ourt of Cassation, in exchange for which threygaven a reduced sentence.
The paradox is, however, that having foregone itjet to appeal to the Court of Cassation, applgare no longer able to
submit an admissible application to the EuropeaartCaf Human Rights, having failed to exhaust aliretstic remedies. This,
in any event, is the tenor of ttBorghi v. Italydecision of 20 June 2002, (see M.-A. Beernaerégtiation sur la peine et
proces equitable’Rev. trim. D.H,. 2003, pp. 963 et seq). A further example is mtediin France by the decree of 28 December
2005, the general purpose of which is to speedrapepdings. Under the terms of this new text, greapagainst a decision at
first instance is, in certain cases, possible drtlye decision has been enforced. The new textiges a safety net insofar as, in
particular circumstances, an application may beartadmaintain the right of appeal, even where theision has not been
carried out. It would appear that this decree iy edbse mutatis mutandigo Article 1009-1 of the Code of Criminal Proceglu
regarding an appeal on points of law (which enatflesPresident of the Court of Cassation, at theest of the respondent, to
remove a case from the list if the applicant failsprove that he or she has complied with the impdgdecision, unless it
appears that such compliance is likely to entaihifeatly unreasonable consequences) which has hdéressed in Court
judgments Annoni di Gussola and Debordes and Omer v. Frasfce4 November 2000).
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purpose of the proceedings. For example, whethapbit was necessary to hold hearings, obtainréxpe
reports, request evidence on commission, etc. Mternational dimension (extradition, for instance)
clearly also has a role to play. Here, we are bligiconcerned with factual assessments.

2. Theconduct of the applicamust be taken into account, but within certairtfmn criminal law
matters, Article 6 does not require accused peraotigely to co-operate with the judicial authest}*
similarly, they cannot be reproached for making fise of the remedies available under domestic law.
However, such conduct constitutes an objective, faat capable of being attributed to the respondent
state'® In the Jablonski v. Polangudgment of 21 December 2000, the Court found thataccused's
hunger strike and self-inflicted injuries had cidmited to the length of the trial, for which reasba state
could not be reproachéd.Nor is the state responsible for delays caused bgfusal of witnesses to
appear** hospitalisation of the applicahior deferral of a decision in application of thénpiple that civil
proceedings are suspended while criminal procesding in progresS.In civil matters, the reasonable
time may be subordinate to the initiatives takerthgyparties; but this does not dispense the céorts
ensuring that the requirements of Article 6 are piaed with >’

3. The conduct of the judicial authoritiegs clearly of paramount importance since only ygela
attributable to the state can lead to a violatibthe reasonable time principle. The following amme
examples of the scope of the obligations.

Explanations such as a chronic overload of a cand,the consequent backlog of cases, are as ebene
rule not accepted by the Court insofar as states &a obligation to organise their judicial systensuch

a way that the courts are able to comply withtal tequirements of the Conventigirhis is established
case-law. In contrast, a state will not be pendlige a temporary backlog or overload if the refgva
authorities have taken reasonable measures tosadaineexceptional situation. Nonetheless, a Situiti
which there is a prolonged absence or acute skodfjgdges, lasting several years, is not regasdeah
exceptional or temporary situation.

In addition, states are not responsible solelyé&ays that can be attributed to judicial bodies,aiso for
delays that can be attributed to other public,naleed private, authorities involved in the casee On
example is to be seen in tBeumer v. the Netherlangledgment of 29 July 2003, where the Court found
that the proceedings had been deferred on sevamasions at the request of the social securityicgey
Here, the fundamental question is whether the sotobk the appropriate steps to speed up the
proceedings. The same question has to be askedpaat of delays caused by exp&tshe state cannot
be held responsible for a strike by counsel, ifitbut the Court will take a close look at effolty the
state to minimise delays.

Nevertheless, the obligation incumbent upon sttesrganise their judicial system in order to compl
with the requirements of Article 6 is not alwayplgd in the same way to all courts and all proaegsd

The following show two contrasting situations. he Sissmann v. Germaifydgment of 16 September
1996, because of the particular and unique ciramsts of reunification and the inherent politicadl a
social implications, the Constitutional Court washerised to give priority to 300,000 cases coriogrn

n ECHR,Beladina v. Francgudgment of 30 September 2003.

12 ECHR,Pascal Coste v. Frangadgment of 22 July 2003, § 34.

8 ECHR,Jablonski v. Polangudgment of 21 December 2000, § 104.

1 ECHR,Salapa v. Polangudgment of 19 December 2002, § 85.

% ECHR,Lavents v. Latvijudgment of 28 November 2002, § 100.

16 ECHR,Sanglier v. Francgudgment of 27 May 2003, § 34.

m ECHR,Berlin v. Luxembourgudgment of 15 July 2003, § 58; ECHRjce and Lowe v. the United Kingdgudgment
of 29 July 2003 ; ECHR,iadis v. Greecgudgment of 27 May 2004, § 20.

18 ECHR,Kolb and others v. Austrisidgment of 17 April 2003, § 54.

1 ECHR,Beumer v. the Netherlanflsdgment of 29 July 2003, § 51.

2 ECHR,Herbolzheimer v. Germarjydgment of 31 July 2003.
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employment! More generally, in thG&ast and Popp v. Germajydgment of 25 February 2000 regarding
the Federal Constitutional Court, the European CouHuman Rights stated that “although [a state’s
obligation to organise its judicial systems in sactvay that its courts can meet each of its remergs,
including the obligation to hear cases within asoeable time] applies also to a Constitutional Gour
when so applied it cannot be construed in the saayeas for an ordinary court. Its role as guardibime
Constitution makes it particularly necessary fo€Ca@nstitutional Court sometimes to take into account
other considerations than the mere chronologiaigrain which cases are entered on the list, sutheas
nature of a case and its importance in political social terms. Furthermore, while Article 6 regaithat
judicial proceedings be expeditious, it also laggpkasis on the more general principle of the proper
administration of justice?® In contrast, in connection with summary proceeslittgdecide on custody of
two children, the Court made it clear that “sumnyangceedings should by definition not be delayedne

at the appeal stage and notwithstanding the ersfbilitg of the order made at first instancé.”

The excessive length of proceedings may also lesudtrof the abnormal complexity of the provisiams
force: such a situation should be seen as a stalistortcoming, the responsibility for which liegh the
state?® This has major implications. Under the terms @ @pnvention, states are responsible for their
organs, regardless of the authority to which theysabordinate. Accordingly, it is not for the Cotar
establish whether an alleged violation of the Caotive can be attributed to the executive, legigtatr
judicial authorities.

4, And to complete the picture, there igualitative requirementThe nature and importance of the
matters raised in the case may on occasion regpieeial care on the part of the authoritiegor
example, the Court has over time come to emphasisertain cases the particuiasueat stake, in the
light of which it “adjusts its assessment of thegtl of the proceedings in questidA.Here | mean the
issue at stake not only for the applicant but atsogrtain cases, for society at large becauseeoocial
and economic implicatiorfs.

In general terms, there is greater urgencgriminal matters in addition, states must be more diligent
when the accused is placed in pre-trial deterffidn.civil cases particular diligence must be shown in
cases concerning a person’s situation, because afascading consequences that the excessive tefngth
proceedings can have on other rights, for exanfqaset provided for in Article 8 of the Convenfidor
Article 1 of Protocol No. #° For example, in cases of parental conflicts asgudes over custody or
access, the Court often points out that familyridquires that matters be resolved solely in tiat bf all
relevant considerations and not by the mere passiatime>! Particular diligence is also necessary in
cases where the applicants have suffered bodily,hiar particular as a result of police violente6r
where they have a short life expectafitit.is also required in cases concerning laboymudiss” or social
security disputes; this also includes pensionsthadrelated field of compensation for victims ofdo

2 ECHR,Siissmann v. Germajuydgment of 16 September 1996, § 60.

2 ECHR, Gast and Popp v. Germarydgment of 25 February 2000, § 75. See also EAyjiijcic v. Croatiadecision
of 9 October 2003.

= ECHR,Boca v. Belgiunudgment of 15 November 2002, § 28.

2 ECHR, Litoselitis v. Greecgudgment of 5 February 2004

25 ECHRJussy v. Francgudgment of 8 April 2003, § 23.

26 J. Callewaert, “La Cour européenne des DroitsHignhme et I'urgence”’Rev. trim. D.H 1994, p. 392.

2 ECHR,Ruiz-Mateos v. Spajudgment of 23 June 1993, § 52.

2 ECHR,Debboub v. Francgudgment of 9 November 1999, § 46.

2 ECHR,Mikulic v. Croatiajudgment of 7 February 2002, § 44..

30

ECHR,Luordo v. ItalyandBottaro v. Italyjudgments of 17 July 2003 (length of bankruptoyceedings).

s ECHR,Johansen v. Norwaudgment of 7 August 1996; ECHR¢chaal v. Luxembourjgdgment of 18 February 2003,

§ 35.
32 ECHR,Krastanov v. Bulgarigudgment of 30 September 2004, § 70.
s ECHR,Dewicka v. Polandudgment of 4 April 2000.

34 ECHR, Toth v. Hunganjudgment of 30 March 2004, § 62.
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accidents.

Lastly, | would like to consider the impact of thew admissibility criterion introduced by Articl@ bf
Protocol No. 14 (supplementing paragraph 3 of AR5 of the Convention) which has given the Court
the power to declare an application inadmissiblemiine applicant has suffered no major loss or herm
current case-law, the Court holds that a finding déilure to comply with the guarantee of a reabém
time cannot be ruled out simply because the pemsaking the complaint has suffered no prejudfice.
Such a failing is conceivable even if the delathie proceedings in question has, to a certain gxteen
to the benefit of the party concerriédn civil matters, the new criterion could leadao inadmissible
decision (on an otherwise well-founded case) whismregxample, the proceedings relate to negligible
monetary value or where the applicant has lost#éise (in which case he or she could have bendfied
the delay). In criminal matters, there could bepeeSumption of prejudice” which could, however, be
overturned in cases where, for example, the apylisealready serving one of the concurrent seetenc
where the length of proceedings was a secondaug i@sd had been taken into account in the sentence
handed down.

C. The method followed

In general, the Court takes a dual approach iangysis: it looks at the details of the case enbidsis of
the criteria | have just described, and it lookshatoverall picture.

In certain cases, while the “details” might notrede be problematic, the picture gained from aretail’
assessment seems to be excessive. For examie Baudier v. Francgudgment of 21 March 2000, the
Court found that a duration of twelve years caftcan overall assessméhitThe premise was, therefore,
that the duration in question was, on the facet,ofob long to be justified. Such a presumption of
unreasonable duratiShwas applied in theBerlin v. Luxembourgudgment of 15 July 2003 which
involved divorce proceedings lasting 17 yers.was also applied in tHee Staerke v. Belgiujndgment

of 28 April 2005 concerning criminal proceedingstitag more than 15 yeaf$The Court focuses in fact
more on the state’s legal system, analysing thenexbd which the matter can be deemed unreasoimble
the light not only of the circumstances of the dasealso of the system as a whole. As J.-M. Thoinve
comments, the Court does necessarily reproachutteréies and courts involved in the case forrthei
conduct, as it does not seek to analyse each any @wdividual stage, but it sharply criticises the
mediocre performances, in terms of rapidity, ofjtitiicial system in questid.

In contrast, in certain cases, the Court may firat the overall duration is acceptable, but thetettare
problems regarding the details of the case. IHdiikostova v. Bulgarigudgment of 4 December 2003,
the Court was faced with an overall duration ofttieImore than five years for a case involvingethr
judicial levels, which may in principle appear guedle, but it noted that there were nonetheless
considerable delays which could be attributed écatiithoritie$?

Lastly, the huge increase in cases concerninggasonable time principle has led the Court to eynplo
“shock treatment®® As the Court pointed out in thBottazzi v. Italyjudgment of 28 July 1999, “the

* ECHR,Jorge Nina Jorge and others v. Portugadlgment of 19 February 2004, § 39.
3% ECHR,King v. the United Kingdorjudgment of 16 November 2004, § 39.
7 ECHR,Boudier v. Francgudgment of 21 March 2000, § 34.

% S. VanDrooghenbroecK,a Convention européenne des Droits de I'HommeisTaonées de jurisprudence de la Cour

européenne des Droits de 'Homme. 2002-2004. Axitla 6 de la ConventipBrussels, Larcier, 2006, § 261.
39 ECHR,Berlin v. Luxembourgudgment of 15 July 2003, § 59.

4 ECHR,De Staerke v. Belgiujpdgment of 28 April 2005, § 51. Similarly in tlBamantides v. Greegedgment of 23
October 2003, the applicant pointed to the shantealleo live with for eight years without his cédmeng completed, which had
repercussions on his family and working life. Tlase was not a complex one, the investigation tdedepat a sustained pace,
without long periods of inactivity, but the Couduhd that the overall duration had already amoutteeight years and two
months and that the case was still pending. liefoee concluded that the overall duration of thecpedings was excessive.

a J.-M. Thouvenin, “Le délai raisonnabléd’e droit international et le temp®aris, Pedone, 2001, p. 129.

42 ECHR,Hadjikostova v. Bulgarigudgment of 4 December 2003, § 35.

s S. VanDrooghenbroecK,a Convention européenne des Droits de I'HommeisTaonées de jurisprudence de la Cour

européenne des Droits de 'Homme 1999-2@xussels, Larcier, 2003, p. 112.
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frequency with which violations are found showd thare is an accumulation of identical breacheshvh
are sufficiently numerous to amount not merelysmated incidents. Such breaches reflect a continui
situation that has not yet been remedied and pecef which litigants have no domestic remedyisTh
accumulation of breaches accordingly constituesaatice that is incompatible with the Conventidhli
matters of form, the Court has drawn the apprapidansequences in drafting its judgments: the qince
of practice has enabled it to restrict itself toextremely short and relatively uniform wording thre
grounds of its decisions and judgmefitsvhen Protocol No. 14 enters into force, violatioegarding
length of proceedings, where they are repeatedtidal of the Convention, will doubtless fall undes
new category of “manifestly well-founded”, and wile dealt with under expedited procedure, falling
under the competence of committees (Article 8 aingnérticle 28 of the Convention).

Il Remedies

One question to be addressed, which is of incrgasipical relevance, is the issue of the remedies
available in the different countries to ensure thatright to be tried within a reasonable timepheld.
This was directly reflected in Committee of MinistdRecommendation 2004(6) of 12 May 2004 on the
improvement of domestic remedies.

A. The renewed relevance of Article 13

What was new about thi€udla v. Polandjudgment of 26 October 2000 was that it lookedhet
relationship between Article 6 and Article 13 oétBonvention from a new perspecti¥eRather than
applying the famous theory that Article 13 was absd by Article 6, the Court introduced a theorgtth
could be described as the mutual reinforcemeritesdfet two provisions. Above and beyond the violation
the reasonable time principle enshrined in Art;léhe Court must also examine whether there hers de
violation of the right to an effective remedy wittthe meaning of Article 13. On this basis, the i€quite
logically made a link between Article 13 and Ai@5.1 on the exhaustion of domestic remedies. More
precisely, the rule set out in Article 35 is basadhe assumption, reflected in Article 13 (withiethit has

a close affinity), that there is an effective dotisaemedy available in respect of the allegedatioh. We
shall consider this subsequently.

1. In respect of Article 13, what is the scope natlire of the domestic remedy required? Khdla
judgment gives some pointers.

“The growing frequency with which violations inghiegard are being found has recently led the
Court to draw attention to “the important dangetidt exists for the rule of law within national
legal orders when “excessive delays in the adnatisin of justice” occur “in respect of which
litigants have no domestic remedy**However, “subject to compliance with the requireise
of the Convention, the Contracting States [...] afferded some discretion as to the manner in
which they provide the relief required by Articl®@ &nd conform to their Convention obligation
under that provisiof® But this obligation is one of result. Moreoveryés if a single remedy
does not by itself entirely satisfy the requirersenit Article 13, the aggregate of remedies

a“ ECHR (GC) Bottazzi v. Italjjudgment of 28 July 1999, § 22.

* This approach has also necessitated, as regadsvdrd of compensation for non-pecuniary daméageintroduction

of scales, based on the principle of equity, tondprabout equivalent results in similar cases. Tias led to levels of
compensation which are higher than those awardetédZonvention bodies prior to 1999 and which mhoccasion differ
from those applied where other violations have Heand to have occurred. This increase was nottienin nature, but had a
two-fold aim: first to encourage the state to fandolution accessible to all; and second, to ergiidicants not to be penalised
because of the lack of domestic remedies.

46 See in particular J.-Fr. Flauss, “Le droit a uporgs effectif au secours du délai raisonnable:revirement de

jurisprudence historiqgue’Rev. trim. D.H, No. 49, 2002, pp. 167 et seq; Ph. Frumer, “looues effectif devant une instance
nationale pour dépassement du délai raisonnableredrement dans la jurisprudence de la Cour ewnope des Droits de
'Homme”, JTDE No. 7, 2001, pp. 49-53; M. Puechavy, “L’ariétdla v. Polognesimple recommandation ou revirement
définitif de jurisprudence?L.es Annonces de la Sejrseipplément au journal No. 35 of 14 May 2001,26.

4 ECHR,Kudla v. Polandudgment of 26 October 2000, § 148.
8 Ibid., § 154.
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provided for under domestic law may do 8d.Lastly, if it is to be effective, the remedy in
question must be capable of “preventing the allegietation or its continuation, or of providing
adequate redress for any violation that had alreadgurred.”®

The Mifsud v. Francedecision of 11 September 2002 confirmed and furtdeseloped this case-law, in
respect of an action for damages regarding outstgrudses: remedies were deemed to be effective “if
they “[prevent] the alleged violation or its contation, or [provide] adequate redress for any timfethat
[has] already occurred”

2. Some ten countries have adopted this appreddbh is a fairly positive development. In some
cases, a new legal arrangement has been introcagedltaly with the Pinto Law of 24 April 2001 high
was at the centre of tiécordino (n° ljudgment, which | shall come to in a moment. Iheotcases,
existing provisions have been adapted, as in Fraitbethe new interpretation given by the courts to
Article L. 781-1 of the Code of Judicial Organisati which provides that “the State shall be under a
obligation to compensate for damage caused by fmetibning of the system of justicé?”

Nevertheless, further clarification is requiredt@she scope of the obligation falling to the statel the
choice of remedy. Are these to be preventive, pugnior compensatory remedié$Tlearly, certain
remedies, such as an action for damages, are sigindd to expedite the proceedings and are separate
from the structural aspect of the problem. Furtleeanthis impacts on litigants who are embroiletinn
cases: (i) the main proceedings with all the péssimedies available; and (ii) the action for dgesa
also with all the possible remedies (appeal, casgatThere is therefore a risk for litigants of a
(sometimes) ineffective accumulation of remedies.

B. General guidelines

The Scordino (No. 1) v. Italjudgment, delivered unanimously in the Grand Chemaln 29 March 2006,
sums up the situation as it stands today and ishi;nsense, a genuine judgment of principle. This,
moreover, is the role of the Grand Chamber.

The question of domestic remedy, as required biglari3of the Convention, was addressed via Article
35, i.e. the two preliminary objections raised I tgovernment regarding the admissibility of the
application. It should be noted that in this célse,applicant had lodged an appeal based on the [Rin
and had complained about the amount of damageslesvér him, in view of the differential betweenttha
amount and the amount he would have been awardég [§yourt under Article 41 of the Convention. He
had not, however, appealed to the Court of Cassatidging such a move to be pointless.

One of the interesting points of this judgmenttedao theexhaustion of domestic remedi&¥ghen the
Chamber adopted its admissibility decision on #eecon 27 March 2003, it had noted that in numerous
judgments of the Court of Cassation in lItaly, tightrto a hearing within a reasonable time was not
regarded as a fundamental right. Moreover, it loathd no instances in which the Court of Cassatiwh h
entertained a complaint to the effect that the athawarded by the Court of Appeal was insufficient
relation to the alleged damage or inadequate inlithe of the Strasbourg institutions’ case-law.
Nonetheless, there had been a departure from mnecieditaly and the Court of Cassation now hedt th
“the determination of non-pecuniary damage [...]@lih inherently based on equitable principles, must
be done in a legally defined framework since refeeehas to be made to the amounts awarded, irasimil

4 Ibid., § 157.
% Ibid., § 158.
5t ECHR (GC)Mifsud v. Francelecision of 11 September 2002, § 17.

52 Paris Regional Court, 5 November 19&authierjudgment, D. 1998, Jur. p. 9, note A. Frison-Rodhewever, as this

liability is incurred only in respect of gross nigghce or a denial of justice, the Court of Cassatias interpreted these
concepts broadly, including failure by the coudscomply with an individual's right to have his loer case dealt with in a
reasonable time: such failure gives rise to reparafor the damage sustained (Cass. (Plenary Adggnibolle-Laroche
judgment of 23 February 2001).

53 Concerning the different possible remedies, sder.JFlauss, “Le droit a un recours effectif au es du délai

raisonnable: un revirement de jurisprudence higter, Rev. trim. D.H,. pp. 189 et seq.
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cases, by the Strasbourg Court. Some divergengerisissible, within reasorf. The Grand Chamber
took due note of this departure from precedentcoveed the efforts made by the national authorities
accordingly, held that, from that date onwards, wtiee Court of Cassation judgment must have been
public knowledge, applicants should be requiredvail themselves of that remedy for the purposes of
Article 35.1 de la Conventioh.

But in point of fact, the full scope of the judgnh@nto be seen in respect of the statugiafm. Insofar as
the parties linked the issue of victim status ®rtore general question of effectiveness of theedsmand
sought guidelines on affording the most effectivendstic remedies possible, the Court decided treadd
the question in a wider context by giving certaidi¢ations as to the characteristics which sucbnaedtic
remedy should hav&. It also focused on the particular requirements afompensatory remedy and
formulated certain observations on the enforcemgjudgments.

1. On the different remedies

The best solution in absolute terms is indisputallyyin many spheres, prevention. Where a judicial
system is deficient, a remedy designed to exp#uit@roceedings in order to prevent them from béogm
excessively lengthy is the most effective soluti®ach a remedy offers an undeniable advantageaover
remedy affording only compensation since it alswpnts a finding of successive violations in respéc

the same set of proceedings and does not mereljr ithe breach a posteriori, as does a compensatory
remedy of the type provided for under Italian lasv &xample’ The Court has on many occasions
acknowledged that this type of remedy is “effectiire so far as it hastens the decision by the court
concerned®

It is also clear that a remedy designed to expéuieroceedings — although desirable for the éutumay

not be adequate to redress a situation in whichptheeedings have clearly already been excessively
long>® Here, different types of remedy may redress tbkatibn appropriately. One example, in criminal
cases, is where the length of proceedings hadasatisly been taken into account when reducing the
sentence in an express and measurable m&hner.

Some countries such as Austria, Croatia, Polared Slbvak Republic and Spain have understood the
situation perfectly by choosing to combine two typé remedy, one designed to expedite the procgedin
and the other to afford compensatidrHowever, the Court accepts that states may alsosehto
introduce only a compensatory remedy, as ltaly d#hase, without that remedy being regarded as
ineffective®

Lastly, where the legislature or the domestic oheve agreed to play their true role by introdyic@n
domestic remedy, the Court will clearly have towdreertain conclusions from this. This is, in faat,
response to the third-party observations of thec§zBolish and Slovakian governments on the scbpe o
the Court’§3scrutiny in this matter and on the rivaaj appreciation that should be allowed to thiéonal
authorities®

54 ECHR (GC),Scordino (No. 1) v. Italjudgment of 29 March 2006, § 146.

» Ibid., § 147.

= Ibid., § 182.

5 Ibid., § 183.

= Ibid., § 184.

% Ibid., § 185.

&0 Ibid., § 186. On the length of investigations (whereharities embark on proceedings, without either cletimg or

abandoning them) and the effective nature of aiplessemedy, see ECHRStrategies and Communication and Dumoulin v.
Belgiumjudgment of 15 July 2002

61 Ibid., § 186in fine.
62 Ibid., § 187.
63 Ibid., 88 166-171.
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2. On compensatory remedies

Where a State has made a significant move by atind a compensatory remedy, the Court must leave a
wider margin of appreciation to the State to allbte organise the remedy in a manner consistetfit s

own legal system and traditions and consonant thighstandard of living in the country concerned. In
particulgg, the domestic courts could refer to dneounts awarded at domestic level for other tyges o
damage.

However, even if a remedy is “effective” in thaaltows for an earlier decision by the courts tachtthe

case has been referred or the aggrieved partyvés gidequate compensation for the delays that have
already occurred, that conclusion applies only @mdiion that an application for compensation rersai
itself an effective, adequate and accessible reniadyespect of the excessive length of judicial
proceedings. It cannot be ruled out that excesd@lays in an action for compensation will render th
remedy inadequaf@. Clearly, the Court can accept that the authoritiesd time in which to make
payment. Nevertheless, in respect of a compensatomgdy designed to redress the consequences of
excessively lengthy proceedings that period shooldgenerally exceed six months from the date on
which the decision awarding compensation becomiesaaable’®

Furthermore, with regard to the need to have a dgnaéfording compensation that complies with the
reasonable-time requirement, it may well be that phocedural rules are not exactly the same as for
ordinary applications for damages. It is for eatdteSto determine, on the basis of the rules agipkcin

its judicial system, which procedure will best m#et compulsory criterion of “effectiveness”, praed

that the procedure conforms to the principles iohéss guaranteed by Article’6.

Lastly, one of the features of compensation whiahlct remove victim status from the litigant relates
the amount awarded at the completion of the domestnedy. The question is most problematic in
relation to non-pecuniary damage. The Court asstima¢shere is a strong but rebuttable presumptiah
excessively long proceedings will occasion non-piay damagé® Moreover, the level of compensation
depends on the characteristics and effectivenetbe afomestic remedy.The Court can also accept that a
State which has introduced a number of remedies,0brvhich is designed to expedite proceedings and
one to afford compensation, will award amounts Whicwhile being lower than those awarded by the
Court — are not unreasonable, on condition thatetevant decisions, which must be consonant wigh t
legal tradition and the standard of living in tleiotry concerned, are speedy, reasoned and exearied
quickly.”® In the case under discussion, the Court obsehadthis amount was approximately 10% of
what it generally awarded in similar Italian casBsat factor in itself led to a result that was ifestly
unreasonable having regard to its case-law. letbex considered that the redress was insuffieiedtthat
the applicants could still claim to be “victim&-”

3. On the execution of judgments

The Scordino (No. 1) v. Italjudgment also addressed the issue of the exeaftiomlgments (Article 46).
“[The Court] regrets to observe that where a deficy that has given rise to a violation has beémigiut,
another one related to the first one appears:drpthsent case the delay in executing decisioantiot
over-emphasise the fact that States must equipstiiees with the means necessary and adequate to
ensure that all the conditions for providing effeetustice are guaranteédin addition to incorporating

o4 Ibid., § 189.
& Ibid., § 195.
o Ibid., § 198.
o7 Ibid., § 200.
o8 Ibid., § 204.
& Ibid., § 205.
7 Ibid., § 206.
n Ibid., § 214.

”? Ibid., § 238.
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the Convention in the domestic legal order and igiog for remedies, national courts must be able to
apply the European case-law directly and their kedge of this case-law has to be facilitated byStee

in question. In this connection, the judgment makesplicit mention of Committee of Ministers
Recommendation (2004)4 of 12 May 2004 on the Ewoggonvention on Human Rights in university
education and professional training.

C. Addressing the causes

It is interesting to note that in the section oelévant law”, theScordino (No. 1) v. Italjudgment | have
just analysed makes reference to the European Cssiamifor the Efficiency of Justice set up in the
Council of Europe by Resolution Res(2002)12 wite #im of (a) improving the efficiency and the
functioning of the justice of member states withieav to ensuring that everyone within their juriain

can enforce their legal rights effectively, theredgnerating increased confidence of the citizenthén
justice system and (b) enabling a better implentienteof the international legal instruments of the
Council of Europe concerning efficiency and faises justice. It also notes that in its framework
programme the CEPEJ noted that “the mechanismgwalnéclimited to compensation are too weak and do
not adequately incite the States to modify theieraponal process, and provide compensation only a
posteriori in the event of a proven violation irstef trying to find a solution for the problemdsflays.”?

In addition, at the Warsaw Summit in May 2005, tieads of state and government of member states
decided to develop the evaluation and assistaretidns of the CEPEJ, a decision which is to be
welcomed.

| think there is a need to be clear and to takeegfaching action. Providing remedies to enableiaged
parties to obtain recognition of a failure to coynplith the reasonable time requirement is not thig o
solution in combating delays in the judicial appasa The availability of domestic remedies affogdin
either a speeding up of proceedings or compens#iorecessary but is not sufficient in itself. Such
remedies do not dispense states from their pogitdligation to organise their judicial system ircisia
way as to guarantee a person’s right to obtaimal fiecision in a reasonable time. In other teries,
creation of a legal channel is not an alternatvihi¢ state’s obligation to pursue, diligently, dumption of
general measures to prevent such violations. Heference can be made to Committee of Ministers
Recommendation (2004)6 which points out that staee a general obligation to provide solutionthe

in relation to which initiatives are essential ooty to avoid a repetition of cases before the Cduurt also
to ensure that everyone’s fundamental right téahwithin a reasonable time is upheld.

If human rights are not to be theoretical or illyscas the Court frequently states, but concret an
effective, we need to move beyond focusing on mesipdity and attack the root causes. “The reaslenab
time battle can be won only if we undertake a funelatal restructuring of the court system. Sucti@ame
must be carried out if we want justice commensusétte both its and our time’*

I Ibid., 88 73 et 74.

e J. Andriantsimbazovina, “Délai raisonnable du pmaecours effectif ou déni de justicREDA 2003, p. 98.
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THE EXECUTION OF JUDGMENTS CONCERNING THE EXCESSIVE
LENGTH OF JUDICIAL PROCEEDINGS:

THE COMMITTEE OF MINISTERS’ EXPERIENCE

Mr Mikhail LOBOV
Administrator, Department for the Execution of Judgments
of the European Court of Human Rights, DGII, Councl of Europe

Ladies and gentlemen,

I am honoured to be here as a representative dditleetorate General of Human Rights, one of whose
tasks, as you know, is to assist the Committeeinfskérs in supervising the execution of judgmeinen

by the European Court. Although they are of cafdingortance, supervision of the execution of
judgments and Committee of Ministers activitieghis area are aspects of the convention that remain
relatively little known, at least by comparisoniwihe attention paid to the activities of the Caself. So

I am particularly pleased to be presenting the Citt@enof Ministers’ experience with cases concegnin
length of proceedings and | am extremely gratefuthe organisers of this conference — the Venice
Commission and the Romanian authorities — for givire this opportunity to do so.

Allow me to start with a brief review of the histal background. The Committee started to addiess t
problem of the excessive length of judicial proéegsl as soon as the Court and Commission made their
first findings of violations in the 1980s, first ariminal proceedings, then in civil proceedings ather
areas. In line with its practice, which was alrea@yl established at the time, the Committee imatedy

took an interest in the reforms conducted by tBpardent states to prevent further similar vioketio

At the time, judgments of this kind concerned cmlyery few states, which took the lead in introdgci
reforms to reduce the length of proceedings, parilyhe basis of the findings of the Commission ttved
Court. We well remember, for instance, how the ueses of the Swiss Federal Tribunal were increased
a result of theZimmerman and Steingudgment (Resolution DH(83)17), how the Portugueserts
implicated in theMartins Moreira case were allocated additional resources (ResoliH(89)22), how
judicial reform was introduced in Spain as a resfithe finding of a violation in th&Jnién Alimentaria
Sandersg(Resolution DH(90)40) and how Italy embarked oreaping reforms in the criminal and civil
justice systems which were welcomed by the ComenitfeMinisters in the mid-1990s (see in particular
Resolution DH(92)54 in thErau case and Resolution DH(95)82 in #enghicase).

Some of the reforms announced to the Committebeatimne proved more effective than others. In any
event, with hindsight, observers do not rule ostitiea that the scale of the problems underlyimgesof

the violations found was underestimated at the tisnthe Committee of Ministers but also, and abalie

by a number of member states.

The inadequacy of the reforms introduced by somestsoon made itself felt. The growing number of
further violations found by the Court and the Cossiun prompted the Committee to review this
problem, which was affecting more and more staitéisé 1990s. In 1997, in connection with a largaigr

of Italian cases, the Committee adopted a resalstiating that “excessive delays in the adminisinabf
justice constitute an important danger, in pardicibr the respect of the rule of law,” and decitepay
closer attention to the effectiveness and praciiophct of any new general measures announced. As a
result, cases concerning length of proceedings lkepton the agenda until the reforms announcetidy
respondent state were implemented (Resolution DE8®].

Since then the Committee has pursued this approgetied to the effectiveness and implementation of
reforms in several thousand cases on its ageranceto the length of a wide range of proceediige
issue currently concerns 20 or so member statesp(ess release N0.171(2006) of 27 March 2006). The
Committee’s approach may vary from one state tdh@n@ccording to the scale of the problem, but the
general trend is clear: on the strength of its pagerience, the Committee is increasingly incliteethke

a close look at the practical results of reformfotge concluding its supervision of the execution of
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judgments.

The Committee’s experience also shows that vialatidue to delays in proceedings have very many
consequences. While regularly reminding governméwast delays in proceedings endanger the rule of
law, the Committee sees their adverse consequénaesas other than justice itself. Many otheratiohs

of the convention — concerning private and famifg br property rights, for example — stem from
problems due to the length of proceedings.

Obviously, these findings of a very wide rangeiofations call for a wide variety of solutions athetre is
no single response that can be applied to allssthlevertheless, we might identify some commorsliofe
action.

I would remind you at this point that in all thesea transmitted to it by the Court, the Committee
supervises the adoption of two types of measurthdyespondent state, in addition to the awardisif
satisfaction: firstly, individual measures to remdtie consequences of the violation suffered by the
applicant and secondly, general measures to préweher violations of the convention similar tode
found by the Court.

As regards individual measurés favour of the applicant, the most logical aratunal step is that the
respondent state should speed up the domesticegliogs criticised by the Court. Speeding up the
pending proceedings might even be regarded as asn@aestitutio in integrumthe respondent state
remedies the past delays criticised by the Coursvatly completing the proceedings in questionaas
result of the judgment given in Strasbourg. Thatrecisely what often happens as part of the eiecof
judgments under the supervision of the Committeldlinfsters. Strikingly, proceedings are often spebd
up in this way even where there is no special rgrf@dthe purpose under domestic law.

That being said, the need to speed up proceedimgrdeived differently depending on the circuntstan
of the case and the conclusions reached by thet.Gowases where the Court insists on the reqaintm
of “particular diligence”, the Committee is espdgiéirm in requiring that the proceedings be spesbdp
and closes the case only when it is completed.

Examples of this include cases brought by persaffifersig from an illness, labour disputes and
proceedings concerning child custody. The Commitié® requires states to terminate domestic
proceedings when the length of the latter consstat continuous violation of the convention (foareple

the procedure for executing a domestic judgment@sults in a continuous violation of a substantight
protected by the convention (for example a contisuaolation of property rights). Given their urggn
cases of this kind are normally reviewed by the @ittee at short and regular intervals in ordemntsuee

a speedy solution.

Obviously, when it is a question of supervising eyah measures designed to prevent further violation
similar to those found by the Court, the Commitidask is more complex and the solutions are messh |
straightforward. In this area most of all, the Catten’s experience is extremely varied and wellttvor
taking a close look at.

| particularly wish to emphasise the diversity ko€ tgeneral measures introduced by states becatise in
few years since th&udla judgment, discussion of the states’ responses$escconcerning excessive
length of proceedings has chiefly focused on tlablpm of domestic remedies. While recognising the
need for and importance of such remedies agairstssive length of proceedings — and | shall reimirn
them towards the end of this paper — | would saytiey form only a small proportion of the steglen

to resolve the problem of the length of proceedirgsa resolution adopted in November 2005, the
Committee again took care to emphasise that “thimgeip of domestic remedies does not dispensessta
from their general obligation to solve the struatysroblems underlying violations (Interim Resabuti
DH(2005)114 on cases concerning Italy).

Of course | do not intend to present an exhau$tivef the general measures introduced or planmeledr

the supervision of the Committee of Ministers: thltse measures are reproduced in many Committee
documents and resolutions concerning the execuofijdgments. So | shall simply cite a few examples
illustrating various types of measure chosen by states ardifocated by the Committee according to the
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nature of the problems revealed by the judgments.
I Measures to prevent further violations due to egessive delays in proceedings
1. Examples of measures concerning the organisatitregtidicial system
- Increasing the number of judges and legal officithe French authorities have informed the
Committee of Ministers that between 1998 and 2006gerthan 2,400 new posts were created in the legal

service; 4,450 additional posts are also planne@dy (for 950 judges and 3,500 legal service iatfic
and staff).

In 2004 alone, 709 additional posts, including jiEpes and 380 court clerks, were created in thigtso
(seeld.-M. F. and others v. Frangédnnotated Agenda of the 922nd meeting (HR) of Gloenmittee of
Ministers, April 2005, CM/Del/OJ/DH(2005)922 Volurh@ublic).

- Setting up new courts to ease the workload oftsauffering from a chronic excess caselaad
Hungary the Supreme Court’s workload has consitiedgrreased as a result of a reform of the judicia
system carried out in 2002. The reform transfeit®durisdiction as an appeal court to the five eglp
courts set up in 2003 and 2004. According to tharination provided by the Hungarian authoritieghat
end of 2003 the Supreme Court was dealing with @6B6 of the cases referred to it before the reform
(seeTimér and others v. Hunganabove-mentioned Annotated Agenda of the 922ndinge¢HR) of the
Committee of Ministers).

- Redrawing the “judicial map” of a countrin Italy, Act No.30 of 1 February 1989 on couotdirst
instance greture redefined the jurisdiction of these courts, whicdde it possible to abolish 273 courts of
first instance with light workloads and redeploy tludges and legal officials to courts with heavier
workloads (Resolution DH(95)82 on tAanghi v. Italycase mentioned earlier).

- Increasing the funds allocated to certain courtsFrance, the “Orientation and Planning for
Justice” Act of 9 September 2002 authorises 114omieuros to be allocated to the Conseil d’Etat te
administrative courts for normal expenditure andvéllion euros in the form of authorised programmes
particularly to improve the existing courts’ computfacilities and extend their premises (Resolution
DH(2005)63 on the judgments of the Court in 58 sagainst France concerning the excessive length of
certain proceedings before the administrative spurt

- Concluding “contracts on objectivewiith a number of pilot courts in France (Douai &g en
Provence courts of appeal and some administrativescof appeal): the courts undertake to subsinti
reduce the time they take to try cases, in retarraflditional staff and operating resources (sexeb
mentioned Resolution DH(2005)63).

- Administrative measures to improve court orgaimsaand managemenin Austria, computer
facilities have been introduced to manage the flofwcase files and monitor progress with cases
(Resolution DH(2004)77 on tl@. S. v. Austrizase).

In the Slovak Republic, a pilot project named “¢auanagement” has gradually been set up in alfictist
and regional courts. The intention is chiefly toyide courts with computers and appropriate sofvesad

to train staff and assist them with case manageriiéwet project was gradually set up in all distdod
regional courts between 2002 and 2004. In additiba, Court Officers Act in force since 2004 has
introduced the function of senior court clerk, nder to assign to administrative staff a rangeasks that
do not require the involvement of a judge (ResoluH(2005)67 on the judgments of the Court in the
case oflori and 18 other cases v. Slovak Repuiblic

2. Examples of procedural measures

- Reform of the rules governing the conduct ofldrimn 14 July 2003 Croatia passed an act
amending the Code of Civil Procedure and providinggarticular for:

- asingle judge to be able, as a general ruleedo civil cases at first instance;
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- the reform of the rules governing summonses, lwbften cause delays in civil proceedings;

- the introduction of pecuniary penalties for pegtivho abuse their procedural rights and thereby
cause unjustified delays in proceedings;

- aboalition of the possibility for the State Attewnto ask for the revision of final judgments as
part of extraordinary proceedings (Resolution D9&B0 on the judgments of the Court in the
case oHorvat and 9 other cases v. Crogtia

- Reform of the procedure for executing judgmeRisrtugal has carried out a reform of this kind,
assigning specific duties (previously performedimy courts) to specialist staff responsible forcetien

(eg writs, notices, sale of the property seized)particular, the new legislation (Legislative Deser
38/2003) imposes stricter rules and time limits tlee execution of domestic court decisions (above-
mentioned Annotated Agenda of the 922nd meeting @ifhe Committee of Ministers, April 2005).

- Reform of the jurisdiction of certain couria France, the jurisdiction of the Conseil d'Ebets
been altered, excluding from it a number of appéalgproceedings concerning foreigners, which
accounted for more than 40% of the net intake péals before the Conseil d’Etat in 2001. Some efeh
proceedings have been transferred from the Cod'&#t to the administrative courts of appeal (vehos
resources have been reinforced accordingly) as d&&nliary 2005 (above-mentioned Resolution
DH(2005)63).

Il. Special additional measures to resolve seriowgructural problems

- Setting up specialist courts to deal with the thhmsg-standing cases pendirig Italy, under Act
No. 276 of 22 July 1997, provisional sectiosszjoni stralcip specially responsible for dealing with all
the cases pending before the civil courts at 300 A99O5 were brought into service in November 1998
(Interim Resolution DH(99)437).

- Ad hoc measures enabling pending cases in whietparties have not appeared for some time to
be exceptionally struck off the list (on groundswithdrawal) in Italy, plans were made to strike off
appeals pending for more than ten years beforeadnainistrative courts, unless the applicants object
(Interim Resolution DH(99)436).

lll.  Introducing domestic remedies against the excssive length of proceedings

- A remedy to speed up pending cadesland passed an act to that effect on 17 Jubve ZDn 1
March 2005 the Court found two Polish cases comugrthe length of proceeding€lfarzyiski and
Michalak v. Polanylinadmissible on the grounds that the applicaats ot filed any applications under
the new 2004 act, which could have provided theth am effective remedy.

- The right to obtain financial compensation foe tttamage suffered as a result of the excessive
length of proceedingsn France, Article L 781-1 of the Code of Judicrganisation, as interpreted by
the courts concerned as from 20 September 1998ysalpersons to receive compensation for non-
pecuniary damage they have suffered as a redie axcessive length of proceedings (see the de@si

to admissibility given by the Court in tihdifsud v. Francease).

- Other ways of remedying the damage suffered assalt of the excessive length of judicial
proceedingsunder Austria’s 2004 Code of Criminal Procedarelefendant may request that the trial be
terminated in the event of excessive breacheseopticiple of expeditious proceedings. The Austria
Criminal Code also provides that mitigating circtenses may be taken into account in the event of
excessively lengthy criminal proceedin@weighofer and others v. Ausfrisnnotated Agenda of the
928th meeting (HR) of the Committee of Ministersd 2005, CM/Del/OJ/DH(2005)928 Volume 1).

* % %

As regards the Committee’s practice concerning diggeit has to be said that after tkedla judgment
the Committee found itself in an unprecedente@sdn, since very few states had the necessalitiéei

It therefore systematically checked the availabitit domestic remedigis the event of violations due to
the excessive length of proceedings, even where tas no formal violation of Article 13.




- 257 -

As regards the effectiveness of remedibhs Committee largely relies on the Court’s agsesnt. Purely
compensatory remedies are currently accepted inasféhe Court requires them to be exhausted under
Article 35. However, the preferred remedies arartyethose that provide not only for compensation f
past delays but also for speeding up pending pdings

The effectiveness of remedies to speed up proageds tested by the Court when considering the
admissibility of applications. Developments in cise in the matter are closely monitored and takém
account. Such will certainly be the case in then@r@hamber judgment in ttf&cordinocase, which has
confirmed the already existing doubts as to thectiffeness of the remedy introduced by the PintoirAc
Italy. Other questions remain, some of which halveady been clearly identified by legal writers.
Responses will no doubt soon be forthcoming in eotion with applications still pending before the
Court.

Despite these questions, the situation regardimgdéees, five years after ti@idla judgment, can on the
whole be provisionally summed up as fairly positiddout ten states have responded to the findifigs o
violations under Article 13 by introducing remedtesprovide compensation or to speed up proceedings
or both at once, either through legislation or tigto case-law. About twenty others have adjusteid the
legal systems so that the Court has recognised #selpeing compatible with the convention. And Yastl
the majority of countries where there are as yetreroedies are planning, with varying degrees of
precision, to introduce such remedies in the reotlistant future.

The Committee of Ministers monitors these refortosely and assists states in the matter, as it fdoes
very many other measures required for the execuafigndgments concerning the length of proceedings.
In this supervisory process the Committee drawthenvealth of experience it has accumulated oveemo
than twenty years. In so doing, it endeavours tkenthe most of the growing synergy with other Cdunc
of Europe bodies, including the CEPEJ and the \ée@iommission; both of these have for the past few
years been helping to solve this problem, whictetying degrees affects a very substantial proporf

the member states.
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WORK OF THE EUROPEAN COMMISSION FOR THE EFFICIENCY OF
JUSTICE ON TIMEFRAMES OF PROCEEDINGS

ELEMENTS FOR THE INTRODUCTION

Mr Eberhard DESCH
President of the European Commission for the Effigincy of Justice (CEPEJ)

| would like to thank the Romanian Presidency & @ommittee of Ministers of the CoE for having
invited the CEPEJ and its Task Force on timefraofigsdicial proceedings to participate in this eyem
close co-operation with the Venice Commission.

When lengths of proceedings are so high on thedagein

- the Presidency of the CM,

- the Venice Commission,

- the CEPEJ,
it proves that it is an essential point at stakelevtooking for concrete solutions for improvingeth
mechanisms for the protection of human rights.

The confidence of European citizens in their jestigstem is at stake. Member states must be isitopo
to organise justice as a public service with gugadifficiency and equity.

Venice Commission and the CEPEJ had recently theramity to pursue their discussion on this point.

I am confident that the complementarity of deterdiactions towards a shared objective will enable t
offer to the CoE member states well thought idealspragmatic tools for improving time management in
courts: the Venice Commission being focused onl legaedies when excessive lengths of proceedings
occur, and the CEPEJ being mainly dedicated tpreention of excessive lengths.

The CEPEJ is entrusted by the Committee of Mirssterpropose practical solutions, suitable for lmge
the Member States of the Council of Europe, for:

- promoting the effective implementation of exigti@ouncil of Europe instruments relating to the
organisation of justice;

- ensuring that public policies concerning the totaike account of the needs of the users of the
justice system and, in particular, the judiciargl aw officers;

- helping to reduce the congestion of the Europ@eart of Human Rights by offering states
effective solutions prior to applications to theui@and preventing violations of Article 6.

In the Action Plan adopted at the Third Summit ($dar, 16 - 17 May 2005), the Heads of State and
Government of Council of Europe member states decid develop the evaluation and assistance
functions of the CEPEJ in order to help membeestdeliver justice fairly and rapidly.

In 2004 at the Conference celebrating th8 afniversary of the ratification by Romania of B&HR,
was presented here in Bucharest the CEPEJ Framgwogkamme: A new objective for European
judicial systems: the processing of each case mvigthioptimum and foreseeable timeframe”.

This Programme, which was very well received bypb#icipants to this conference, as well as by the
Committee of Ministers, proposes a fresh and préigmapproach to dealing with delays in court
proceedings, by means of 18 lines of action coriregrn

- the organisation of the courts and the role atesinstitutions,
- court proceedings, and
- the role of the judiciary and law officers.

The CEPEJ aims at contributing to relieving theklaad of the Court of Human Rights by elaboratime t
lines of action into concrete measures. For thgiqae it has set up a specific Task Force, chaiyedr
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Alan Uzelac, who will specify its ongoing work irfew minutes.

To support the CEPEJ and its Task Force in therfkyaoNetwork of Pilot Courts has been set up, twhic
will meet for the first time in Bucharest next Wedday and Thursday, thanks to the kind invitatiohe
Ministry of Justice and the High Council of JustifdRomania.

This network is composed of courts, appointed bgnber states, which reflect the judicial situatiortie
country and taking into consideration the practegberience of the courts in the field of optimund a
foreseeable judicial timeframes — some of them hdneumented success in monitoring or reducing
judicial timeframes.

The Departmental Court of Arges is the Romanian begrof this Network.
The competencies and expertise of these courtddsherve to enhance the work being done by the

CEPEJ, especially on court management. The Netwiralso serve as a test bed for assessing the
quality and/or advisability of various measuregpsed by the CEPEJ.
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THE VENICE COMMISSION'S APPROACH TO REMEDIES
FOR THE EXCESSIVE LENGTH OF PROCEEDINGS

Mr Franz MATSCHER
Venice Commission Member, Austria

The excessive length of proceedings — civil, pesdiinistrative — is a grievance which affects lyealt
European countries to a wide extent but in a difiermanner. For some of them, it is an every-day
experience; for reasons | would not like to scimérin the present context, this is typical for thiet me
say so — “Mediterranean” countries. What for thera taily experience, for other countries constitiihe
expression of isolated pathological cases.

Since a few years, we have met the same phenonierioe democracies of Eastern and South-Eastern
Europe. But there, in my opinion, it is due to fhet that in these States, for many reasons theiguyg

has not reached the level we have achieved, ohaddshave achieved, but partly we have abandaned i
the last decades in the other member States @fdhiacil of Europe.

However, the excessive length of proceedings isem@menon which is denounced less by the auttsoritie
and the magistrates, and more by the individualisching for justice and in particular by the advesa

It may seem strange that the complaints are weiakérose countries where the excessive length of
proceedings is an every-day experience; this ntighéxplained by considering that the people thave h
got used to the phenomenon; on the other handotnglaints are more numerous in the countries where
the cases of dysfunctions of the judiciary areaisal but felt more deeply.

For good reasons, the European Convention enuraerafiticle 6, amongst the procedural guarantees,
the right to a decision within a reasonable timeallrcivil and penal cases. If, in the programmehef
present conference, administrative matters areuded as well, it is because that following the
interpretation of Article 6, nearly all classicalnainistrative matters are included by the expres&wil”

and “penal” of Article 6.

The present conference does not deal with the measfeexcessive length of proceedings. That isslie w
be dealt within another context.

Our conference is dedicated exclusively to the déeseagainst such undue length. Indeed the European
Court does not limit itself to enumerate a seriesuadamental rights but it calls also for effeetiv
remedies against violations of the rights guarahiseit.

As far as the right to a decision with a reasondibhe is concerned, for a long time, the problem of
remedies against a violation of the right in questias not been discussed seriously by the Coahcil
Europe institutions and only recently, it has bpeton their agenda. Therefore it has to be welcoitnat
the Romanian Presidency has taken the initiatigmtdeeper into the search of appropriate solution.

Following a request by the Romanian Authorities #redConference on the Human Rights Convention in
July 2004, the Venice Commission decided to cautyaocomparative study on national remedies with
respect to allegations of excessive length of natigproceedings, with a view to proposing possible
improvements in their availability and effectivesieghe study is limited to the “reparation” aspedtthe
issue, whereas the “preventive” aspects of thistanatre the object of the work of the European
Commission for the Efficiency of Justice (CEPEJ).

To that end, a questionnaire has been prepardtebyenice Commission Secretariat in co-operatidgh wi
Romania. Then, mainly on the basis of the inforamapirovided by the Venice Commission members in
reply to the questionnaire, the Venice Commissemdressed a draft report. This report startsavittudy

on the requirements of the Convention in particleicle 13 regarding the remedies against excessiv
length of proceedings. Besides that more desoeijpiart, the report moves to a comparative anabysie
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remedies available in domestic law, and to theatation in the light of their effectiveness asuieeg by
the recent case law of the Strasbourg Court.

Here | refer specifically to théudla v. Polandudgment of 26 October 2000.

Indeed, in its prior case-law the Court had beéreraeluctant to apply the rule of Article 13 iarficular
as far a violation of the procedural guaranteesrtitle 6 were at stake, deeming that the guarantee
stipulated by Article 13 were “absorbed” by the enfar-reaching guarantees of Article 6.

To a certain extent, it may be true, but not reigardhe guarantee of the right to a decision within
reasonable time. Now since the Kudla judgment,ases where the violation of the right to a speedy
decision is at stake, the Court raises also thstigumeof whether the national legislation offersefiective
remedy against the alleged undue length of thesprtings, as required by Article 13.

The preparation of the report showed to be mucrermomplicated than one might have thought at the
outset. This is due to the fact that particulanlyhis matter domestic legislations differ considbidy from
each other, and within them the remedies providethe categories “civil”, “penal” and “administa”

are distinct too. Nevertheless the Venice Commissiied to elaborate a comparative analysis, whose
statements for the reasons | have attempted taiexpbove are not very far reaching and hardly
susceptible to generalisation but, as | hope, dineyot without a certain interest.

Ladies and Gentlemen,
In this context, two questions arise:

Firstly: does the national legislation offer areeffve remedy available to the parties in ordespeed up
the proceedings in the instant case If not, intamdio the finding of a violation of Article 6, ¢hCourt
finds a violation of Article 13. In such a situatjgrovided that the national legislation doesoftgr an
adequate compensation for the damages suffereldebgxcessive length of proceedings, the Court may
grant a just satisfaction according to Article 41.

Secondly, when the Committee of Ministers, in kvith Article 46 para 2, supervises the implemeatati
of a judgment, it is up to it to see whether thgislation of the defendant State provides, in g&ner
adequate remedies against undue length of progeedia required by Article 13.

It is exactly for that purpose that the Venice Cassion’s report once it has been finalized mayraffe
the Committee of Ministers useful guidelines fae tccomplishment of its tasks. In this sense, vpe ho
that the Venice Commission’s report will be a valeacontribution to the aims of the Romanian
Presidency when it proceeded to organise the greseference.

But, let me stress again the “reparation” aspedhefissue before us constitutes only one faicthe
problem of the excessive length of proceedings.

Indeed, it must be accompanied with efforts ofrtiember States to organise their proceedings in guch
way as to avoidis far as possible, the rise of situatarexcessive length of proceedings. Speaking in
medical terms, the therapy we prepare is importarttfirst of all we have to try to eliminate theuses of
the disease.

To sum up, all the possible remedies may be ugefthe individual, but the problem in general goes
beyond the instrumental. Indeed, the society aadcetdonomic suffer when disputed cases do not r@ach
solution within a reasonable time.
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CONCLUSIONS TO THE PRELIMINARY DRAFT REPORT ON
NATIONAL REMEDIES IN RESPECT OF EXCESSIVE LENGTH OF
PROCEEDINGS AND RECOMMENDATIONS AS TO THE REMEDIES
TO BE USED TO OBTAIN THE SPEEDING-UP OF THE PROCEDURES

Mr Bogdan AURESCU
Secretary of State for European Affaires
Ministry of Foreign Affairs of Romania
Substitute member of the Venice Commission

I Remedies in case of lengthy pending proceedings
1. Criminal proceedings

Speeding-up criminal proceedings could be achiéyedsing procedural steps leading towards rendering
of a decision by the same court or by a differerd, dhus making it possible for the interestedyptart
obtain the taking of a measure which the dilatadgg (or other authority having competences inioam
procedures) had failed to take.

The remedy that a State may provide in this respest be in accordance with the ECHR jurisprudence
under Article 13, namely it must acquire a suffitizgal certainty in theory and in practice (megrthat
there must exist sufficient case-law which can erthat the remedy is able to lead to the acceberai

the procedure) and it has to be available to tpéicamt at the date on which the application igykxdiwith

the Court.

It is important to underline the fact that the lengf criminal proceedings also includéee criminal
investigationas the applicability of the article 6 begins thenment when the criminal charge is notified to
the person concerned. Thus, it is useful to congiigeexistence of a remedy for speeding up thesphare

in this stage, by guaranteeing a petition righbleethe prosecutor in charge with the supervisiothe
criminal investigation, or, in case the criminafastigation is conducted by the prosecutor, befis#ner
hierarchic superior. Against the response of tbib@ity an appeal before a court — the competenitc

for hearing the grounds of the case — should kEntako account. In these two hypotheses, the putse

or the court should take the necessary measuresdér to speed up the procedure — for instance, the
establishment of a dead-line for the terminatiothefcriminal investigation.

- when finding a violation of the reasonable timeuiegment, the competent authorities may resort
to remedies that constituteompensation in kindsuch as abandonment/inadmissibility of
prosecution, reduction or mitigation of sentencengption of punishment or even acquittal (the
motivation used by the magistrate in such a detigoof great importance- for instance, the
assessment that the defence rights were affectdeldgngthy proceedings).

Advantage These remedies constitute a good motivationterreasonable time requirement to
be strictly observed in criminal cases, especiatipsidering the fact that, as a result of the
aforementioned remedies, the crime itself mighelBeunpunished.

Disadvantage Such a remedy might lead to a solution of criftpraceedings on the basis of
procedural reasons, and not on the basis of thétyyat the alleged crime. However, taking into
consideration that the substance of the criminaldad the final scope of the punishment is an
educational one and not a mere application of thate justice principle “eye for an eye”, these
remedies appear accurate as the social scope pfitihment can no longer be achieved and the
society is no longer interested in punishing a erioommitted a long time ago. Only the
retributive scope of the punishment can be reablgezbntinuing the criminal procedure. In this
light, the abandonment of the prosecution or thgaiittal is in fact the consequence of the expiry
of a special statutory time limit, which existglie domestic criminal law of many countries.

- when finding a violation of the reasonable timeuisgment, awarding compensations for the



- 264 -

damages(pecuniary or non-pecuniary) that occur as a resuliengthy proceedings should
become possible. This remedy can either be the ong; or it can be coupled with the
abovementioned remedies that allow the speedirgd thie proceedings in question.

Advantage: These remedies may constitute a good, althougireaid motivation for the
reasonable time requirement to be observed inmaicases.

Disadvantage The possibility of introducing a demand or an @actfor damages during the
allegedly lengthy proceeding may raise concerris #se effect of the pressure exercised in this
way upon the judge, thus possibly leading to réndeof a decision too quickly and, as a
consequence, to a superficial solution of the case.

Taking into consideration these arguments, theilpiigs of introducing a demand or an action for

compensating the damages should be provigdore a higher courthat would have the competence to
analyze the length of the procedure and, if théomds appreciated as well founded, could award
compensation for damages.

As to the groundor obtaining damages, it may be the heavy worklafattie courts, the malfunctioning or
the denial of justice, the fault of a judge or abtner authority or a violation of the right to aahing
within a reasonable time.

The recommendation, in the light of the ECHR case boes in favour of asbjective groundnamely the
unreasonable length of the procedure, without iefgto fault or malfunctioning. It is of evidenteat in
appreciating the excessive character of the lethgthihree elements established by the ECHR are to b
taking into consideration, namely the complexitytioé case, the behaviour of the applicant and the
conduct of the authorities. A subsequent regretisnacould be introduced, if the fault of an auttyis
under question. But for the scope of the remedihauld be based on objective responsibility ofState.

It is very important thathe amounbf pecuniary compensation for the victim be adegjaad sufficient,
that is to be awarded in conformity with the Eup€ourt of Human Rights’ case-law on the matter an
by taking into account the specific circumstantles §tandard of living) in the respective Statel ot be

left to the total discretion of a jurisdiction. @tlwise, an inaccurate amount of the damages watlldave

the significance of a true reparation of the violat

- when finding a violation of the reasonable timeuisgment,a disciplinary action against the
dilatory judge may also be providdaly means of a complaint to a supervisory authority

Advantage The possibility of a disciplinary action has a a#rteffect as to the speeding up of
proceedings in question.

DisadvantageThis remedy is accompanied by the risk of a digi@rsolution of the case and, to

a certain extent, could affect the impartiality andependence on the judge, if the disciplinary
procedure is started while the criminal procedarstill pending before the dilatory judge. Thus,
the disciplinary aspect could influence his/heraw@bur as to the impartiality. Moreover, the
disciplinary procedure is rather a preventive metthan a remedy, as it does not deal, as regard
the applicant, with the length of the procedure dwedaward of damages for the violation of the
right to a fair trial, but prevents similar violatis in the future.

- when finding a violation of the reasonable timeuisgment, thgpossibility for a higher court to
establish a time limit for the dilatory judde deliver a solution or/and give instructionstte
dilatory judgeshould be considered. These measures might bedjtipehe decision of the
higher court tdransfer the case to another judge

Advantage This could constitute a remedy and a factor thatldvespeed up the pending
procedure.

DisadvantageProblems might appear if this remedy is not aquamied by guarantees against a
superficial judgment of the case, in such a way tha time limit does not affect the other
guaranties of the fair hearing, as the equalitgrafis and the proofs or the adversary principle.
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The impartiality problem may also occur (see abdvepan be avoided by transferring the case to
another judge, but the latter will need (some) timerder to get acquainted with the details of
the case.

2. Civil and administrative proceedings

Speeding-up civil and administrative proceedingsidc®e achieved by using procedural steps that may
lead towards the rendering of a decision by theesemurt or by a different one, thus making it pagsior
the interested party to obtain the taking of a mesawhich the dilatory judge had failed to take.

Thesemeasuresre practically the same as described above, itio8ex), adapted to the specificities of
the civil/ladministrative proceduresompensation in kinfsuch as holding a hearing, obtaining an expert’s
report, issuing another necessary order or takirgcawhich the concerned authority had failecke} a
disciplinary action against the dilatory judd®y means of a complaint to a supervisory authotitg,
possibilityfor a higher court to establish a time limit foetlilatory judgeto deliver a solution or/and give
instructions to the dilatory judge (this measuréghinbe joined by the decision of the higher caaort
transfer the case to another judge)varding compensations for tdamageshat occur as a result of
lengthy proceedings (this remedy can either betiy one, or it can be coupled with the abovemetib
remedies that allow the speeding up of the proogedn question).

As regards the ground and the amaefrthe damages to be awarded, the same prin@ptksolutions as
the ones mentioned above are applicable in these@dings.

The advantagesof such measures are clear. Tigsadvantage might result from the fact than civil
proceedingghere areprivate parties, havinglifferent/opposing interestgcluding as far as the length of
these proceedings is concerned. Anywaypitltgic interesin this case cannot be but a fair solution of the
litigation, within a reasonable time frame (thetféoat a party of a specific civil procedure has ititerest

of delaying the trial and acts to this purposeeaegally considered, in many national legislatiasa
procedural abusgf certain limits are crossed).

In this respect, considering the private naturehef civil procedure, the remedies for excessivetten
should be adapted in consequence. For examplégiflength of proceedings is due to the dilatory
manoeuvres of one party (left unsanctioned byulgg), the other(s) party(ies) should be entitedsk
for the measures described above. On the other, ifatigd length of proceedings is due to the latk o
diligence from the part of the applicant, the damelggislation should provide the possibility ftire
judge to suspend the procedure and even pronotinbsadlete. This is, beside a sanction for the tck
diligence, also a method for assuring the defenttaita procedure once started will not contisime
diae

It is important to note the fact that the civil pedure also includebe execution of the judgmeiitis
phase, conducted by the bailiff at the requestef dreditor, could represent an important partim t
analysis of the length of the proceedings, as dewh the light of the ECHR case law, it is esgerior
the domestic legislation to provide a remedy fouareasonable length of the execution.

This remedy should consist in the possibility ofisg the competent court in order to obtain theesling

up of the execution procedure. The measures desgcebove regarding a possible disciplinary action
against the bailiff for his/her lack of diligendée possibility for the tribunal to set a time lirffor the
termination of the execution or the award of darsafye loss of the creditor are applicable in this
hypothesis. In the case of the demand for damé#giey are the consequence of the bailiff's conduc
they may lead to a mitigation of his/her fees.

Regardingadministrative proceeding$ is clear that thepublic interestis both to ensure prompt and
efficient decision making, and to enable individualho apply to administrative authorities or to
administrative courts to receive fair and equital#atment. Further to the measures described atieve
efficiency of the administrative proceedings cdutdimprovedy the preventive measure of providing the
silent procedure, within a prescribed time linfitr certain administrative acts (such as authadmat
licences etc) to be issued or renewed (if a publihority fails to take a decision in the presatiltiene
limit, it shall be deemed to have made a decisidavour of the applicant).
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It is of great importance that the procedure efstadtl by the State in order for the interestedquete
complain about the excessive length of proceedieifjser criminal, civil or administrativerespect the
time limit requirement. For this reason, the Statesuld prescribe a strict time limit in which toelge
called upon to examine the complaint regarding €sige length of the procedure must render a salutio

Il. Remedies in case of lengthy completed proceedings

The considerations in respectasiminal, civil and administrative proceedings atee sameas far as the
remedies in case of lengthy completed proceedirggsancerned.

The remedy that a State may provide must be iordaoce with the ECHR jurisprudence under Article
13, namely it must acquire a sufficient legal datyain theory and in practice (meaning that themest
exist sufficient case-law which can prove the awmydf adequate redress) and it has to be availalbhe
applicant at the date on which the applicatiowdgéd with the Court.

It is not necessary that the remedy provided for speedirtbeipending proceedings and the one provided
for reparation of damages in case of completedeploes becumulative However, in the case the
procedure is already completed, thaly possible remedy for the violation of the right tdrial in a
reasonable time mwarding compensation of damadesthe unreasonable length of the procedure.

In case the criminal procedure ends at the stageriwfinal investigation without going to trial, the
defendant should also be able to lodge an actiondimpensation of damages produced by the excessive
length of the criminal investigation phase, knowihgt the requirement of the reasonable time limit
represents a guarantee for a defendant againdélidaging of the procedure.

As in the case of pending proceedings, it is ohigimportance that the procedure established b§tiie
in order for the interested person to complain &alttwel excessive length of proceedings respectirties t
limit requirement. For this reason, the States lshprescribe a strict time limit in which the judgalled
upon to examine the complaint regarding excessivgth of the procedure must render a solution.
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1. Today's contributions, and the debates whiclofiagéd them, have shown that we can arrive at
certain principles to guide states in their seéocloptimum solutions to the problem of excessargth of
proceedings.

First of all, there seems to be general agreerhanttie solutions adopted, whatever they may bet imu
no way affect the other fair trial principles guateed by Article 6 of the ECHR - particularly
independence and impartiality of judges and coblts.must they interfere with the rights and instseof
parties to proceedings.

It has also been noted, rightly, that the measutésh states adopt must not undermine the confilenc
which civil society should have in the workings jotice. In the specific case of criminal justitiee
public’s feeling that it can effectively deal withme must in no way be compromised.

2. It is clear — and everyone seems agreed or-thiat states must first of all try to prevent essiee
length of proceedings. Prevention is better thane,cand so remedies for violations of the “reastmab
time” requirement should be seen as a seconddinéan to the problem. The important thing is $tates
to attack the causes of delay. Compensation ftimsds a last-ditch answer — and cannot relieatestof
the obligation of organising their judicial systeimsvays which attack the roots of the problem.

Another problem mentioned today is that of findicriferia for deciding that the principle of dealing
rapidly with cases has been violated. It has begednthat we need to strike a fair balance betwieen
objective and subjective aspects of the “reasontimie” requirement, between things which can be
regarded as falling within the Court’s discretignpowers, and things which are merely arbitrary.

At all events, decisions that “reasonable time” esn exceeded should not be automatic. Theirenaur
such that they cannot be taken in this way. Orctimrary, several cumulative criteria must be atersd:
the applicant’s behaviour, which may protract thecpedings, the complexity of the case and, finghy
behaviour of the authorities. However, in additiorthese precise criteria, broader issues mayhalee to
be considered. As one of the speakers remarkeafcdiyproceedings lasting 17 years are, quite sirtqby
long.

The problem of indicators has also been mentioaed,the difficulty of finding reliable ones hashily
been emphasised. Nonetheless, the CEPEJ is tmbeatdated on its work in this area.

3. Solutions to the problem of excessive lengthroteedings can be grouped in two main categories:
those applying to proceedings still pending, amdéhapplying to proceedings already concluded.

In the first case, the adoption of measures to @it@eurrent proceedings might be envisaged. In the
criminal field, one speaker suggested winding egttial, or even imposing a more lenient sentence.

When proceedings have already been concluded, lowihere would seem to be just two remedies:
compensation for the victim, to make good the daresysed, and disciplinary action against the judge
responsible for the delay. However, several spsakepressed serious and justified reservations
concerning the second measure, which must in ncaffagt the confidence which the public need toehav
in judges, their independence and their imparialit

4, States have a broad choice of preventive meaturdiminate the problem of excessive length of
proceedings: they range from appointing more judgegistrars, or indeed setting up more couats, t
reorganising the judicial system, e.g. generalisglignce on single judges at first instance. Nosnwe
underestimate the benefits of settling more digphienon-judicial means, such as mediation, atlitra
or conciliation - although these solutions areeslutb civil cases only.
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5. The type of remedy adopted also depends veggliaon the nature of the proceedings — civil,
criminal or administrative.

In civil cases, the legitimate interests of all fherties must always be considered. States shaalpt a
measures to ensure that either side can stoptteefodbm using delaying tactics.

In criminal cases, it is particularly importantsivike a balance between two types of interestptiisic’s
interest in the case’s not being unduly protracted} the accused’s interest in not being left toglin
doubt concerning his/her fate, particularly if Ie/ss being held on remand; and society’'s need for
soundly administered justice, and the public’s iclenfce in the courts’ ability to deal effectivelythv
crime.



