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Introduction

As is well known, during the 1990s the Union of Bd\Socialist Republics (USSR), the
Socialist Federal Republic of Yugoslavia (FRY) dhd Czech and Slovak Federal Republic
(CSSR) disintegrated into in a large number of sspastates. Among the many legal
questions raised by this disintegration process itgasffect on adherence to human rights
treaties. The USSR, FRY and CSSR had all beenepattt the main UN human rights
treaties. Were the successor states emerging tiese tthree states automatically bound by
these treaties? Or were they free to adhere otonatihere to them? While at first sight this
may seem like a dry and technical subject it ifagt a fascinating case study contrasting the
traditional, consensual nature of general inteomati law with the new, autonomous nature of
international human rights law.

The 1978 Vienna Convention on Succession of Stateespect of Treaties provides for the
continuity of obligations in respect afl treaties that were binding on the predecessaez stat

However, the Convention’s approach in this respastattracted little support from states and
does not appear to reflect customary internatidenal The Convention entered into force

only in 1996 and so far only 18 states have becpantes to it (although, interestingly, this

group includes many of the recent successor statéejtrary to the approach taken in the
Vienna Convention, most states favour a ‘cleaneSlapproach in respect of treaty

succession.In accordance with this philosophy, a successite $¢ entirely free to become or

not to become a party to treaties adhered to bprbgecessor state.

In an article published in 1996 | argued that humights treaties form an exception to this
general rulé. Based on a review of the practice of states, fia@nal organizations and
human rights treaty bodies during the first haltre 1990s | concluded that the inhabitants of
a territory cannot be deprived of the rights presly granted to them under a human rights
treaty as a result of the fact that another stateassumed responsibility for the territory. This
continuity of obligations under human rights treatil argued, occurs automaticallgso
jure, and therefore does not require formal notificatipnthe successor state. However, in
practice confirmations by the successor stateitltansiders itself bound by the human rights
treaties to which its predecessor was a party tere welcomed by the depositories and the
supervisory bodies of human rights treaties bec#usg help to clarify any ambiguities that
may exist.

! Art. 31-35, Vienna Convention on Succession ofeStm Respect of Treaties, adopted 22 August,1978
entered into force 6 November 1996, 1946 UNTSB8pdriced at 17 ILM (1978) 1488.

Z Current parties to the Vienna Convention on Suwsioesof States in Respect of Treaties are Bosni an
Herzegovina, Croatia, Cyprus, Czech Republic, DacainEgypt, Estonia, Ethiopia, Iraq, Madagascar,irta
Vincent and the Grenadines, Serbia and Montene8gychelles, Slovakia, Slovenia, The Former Yugosla
Republic of Macedonia, Tunisia and Ukraine.

% For example, Austria, see H. Tichy, ‘Two Recense8aof State Succession — An Austrian Perspective’,
Austrian Journal of Public and International Law 9@) 117, 123-124; The Netherlands, see A. Bos,
‘Statenopvolging in het bijzonder met betrekking terdragen’, 111 Mededelingen van de Nederlandse
Vereniging voor Internationaal Recht (1955) 55; tbaeited States, see Restatement (Third) of the igiore
Relations Law of the United States (1987), paraD(3), Reporters’ Note 4. In the same vein, for gdem
Brownlie, Principles of Public International Lawx@rd: Oxford University Press"5ed. (1998) 663; Cassese,
International Law, Oxford: Oxford University Pres& ed. (2005) 78; Shaw, International Law, Cambridge:
Cambridge University Press"&d. (2003) 875.

* Kamminga, ‘State Succession in Respect of HungintRireaties’, 7 EJIL (1996) 469, 482-483.
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Since 1993, the question of the continuity or othge of obligations arising out of human
rights treaties has been addressed by a wide miniggernational authorities, including the
UN Commission on Human Rights, the UN human rigteaty bodies and the International
Court of Justice.

(1) In 1993, 1994 and 1995, the UN Commission ombin Rights adopted three successive
resolutions, introduced by the Russian Federatiod adopted without a vote, entitled
‘Succession of States in respect of internationahdn rights treaties’.In those resolutions
the Commission referred to the ‘special naturehafan rights treaties and their ‘continuing
applicability’ to successor states. The resoluticalled on successor states that had not yet
done so ‘to confirm to appropriate depositoried thay continue to be bound by obligations
under international human rights treaties’.

(2) The supervisory bodies of human rights treatiese adopted a series of general
statements in support of automatic state succesmiagrspect of the treaties within their
purview. Most importantly, in 1994 thé"Smeeting of chairpersons of human rights treaty
bodies declared that:

... successor States were automatically bound bgatiobins under international human rights

instruments from the respective date of indepenelemd that observance of the obligations
shouled not depend on a declaration of confirmati@de by the Government of the successor
State

In the same vein, the Human Rights Committee, tipevisory body of the International
Covenant on Civil and Paolitical rights observedits General Comment on continuity of
obligations:

. once the people are accorded the protection efriphts under the Covenant, such
protection devolves with territory and continuesbelong them, notwithstanding change in
government of the State party, including dismemiggrtmin more than one State or State
succession ... The Committee is therefore firmlylef view that international law does not
pe7rmit a State which has ratified or acceded tddbeenant to denounce it or withdraw from
it.

(3) The International Court of Justice has so favided taking a position one way or the

other although it was offered the opportunity to sto in the Bosnian Genocide case. In
response to the argument of automatic successimspect of human rights treaties made by
Bosnia-Herzegovirfahe Court observed:

Without prejudice as to whether or not the prireipf “automatic succession” applies in the
case of certain types of international treatiecamventions, the Court does not consider it
necessary, in order to decide on its jurisdictiorthis case, to make a determination on the
legal issue concerning State succesSion.

® Resolutions 1993/23, 1994/16 and 1955/18.

® UN Doc. E/CN.4/1995/80 at 4.

" Human Rights Committee, General Comment No. 26tifigty of obligations, 8 September 1997.

8 International Court of Justice, Case concerningpligation of the Convention on the Prevention and
Punishment of the Crime of Genocide (Preliminanjedtions) (Bosnia-Herzegovina v. Yugoslavia), judgin

of 11 July 1996, par. 21.

° Ibid., par. 23.
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In their separate opinions to this judgment onlg ordividual judge expressed clear views on
the issue of automatic succession in respect ofahunghts treaties. Judge Weeramantry
argued that there was indeed a principle of autensaiccession in regard to the Genocide
Convention. Judge Higgins has expressed sympathiadddea in an academic articfe.

Based on the references in the judgement to theahitamian nature of the Genocide
Convention at least one author has suggestedibatourt ‘appeared to endorse, tacitly, at
least, the conclusion drawn by Bosnia-Herzegovisatcaautomatic successioit’.In my
opinion, it would be inappropriate to draw suchi@aference. It should however be pointed
out that in its recent advisory opinion on The Wak Court demonstrated a tendency to
closely follow the practice of the treaty bodiesemhinterpreting human rights treatfé<One
might therefore speculate that, if obliged to malpeits mind, the Court would follow the
treaty bodies line in favour of automatic succeassio

(4) In the literature, the doctrine of automatic@ssion in respect of human rights treaties
has generally been cautiously suppoffetiowever, while it is generally agreed that the
doctrine is desirable, questions have been raieether there is sufficiently evidence of

state practice and opinio juris to make it intal rof customary international law.

The strongest and most articulate criticisms haenbraised in an article by Akbar Rasutdv.
He argued that the ‘(t)hepinion juris currently held by the successor states strongly
disfavours any automaticity of succession’. He gieinted out that existing international
practice is limited to East European and Centraiopeian states and that no general
conclusions should therefore be drawn from it altbet existence of a rule of customary
international law. Finally, according to Rasuloe thuman rights treaty bodies have not been
consistent in their attitude towards state sucoaes®ore specifically, he maintained that the
doctrine of automatic succession in respect of humaights treaties is ultimately
unpersuasive because:

(a) Human rights treaty bodies insist on confirmiasi by successor states thereby creating the
impression that without such confirmations treatligations would not continue;

(b) Human rights treaty bodies accept that succestates often accede rather than succeed to
human rights treaties thereby creating the impoesshat their guiding principle is not
continuity of obligations but freedom of choice.

The purpose of this brief paper is to reflect osiRav’s scepticism in the light of more recent
international practice. Without attempting an exdtaue survey | will concentrate here on
practice under the European Convention on HumahtRignd the International Covenant on
Civil and Political Rights because the most thofoegnsideration of the underlying issues
has occurred within the context of these two tesati

9 R, Higgins, ‘The International Court of Justicedahluman Rights’, in K. Wellens (ed.), Internatiohaw:
Theory and Practice. Essays in Honour of Eric Sihe Hague: Nijhoff (1998), 691, 696-697.

' M.C.R. Craven, ‘The Genocide Case, the Law oftiegsand State Succession, 68 BYIL (1997) 127, 152.

12 International Court of Justice, Legal Consequenaiethe Construction of a Wall in the Occupied Réhgan
Territory, advisory opinion of 9 July 2004, par.9t@12 and 136.

3 M.N. Shaw, ‘State Succession Revisited’, 5 FinMisarbook of International Law (1994) 34, 84. BerBt‘La
succession d’Etats’, 262 Receuil des cours (199@p@-306. Higgins, supra, note 10.

14 A. Rasulov, ‘Revisiting Succession to Humanitaffaeaties; Is There a Case for Automaticity?’ 14LEJ
(2003) 141-170.
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Practice under the European Convention on Human Rilts

Even sceptics agree that practice under the Eunofavention on Human Rights with
regard to the former Czechoslovakia provides amsplgport for the doctrine of automatic
state succession in respect of human rights ts=atie

On 1 January 1993, the Czech and Slovak Federallfeplissolved into two independent
states: the Czech Republic and the Slovak Repubhe. CSSR had been a party to the
European Convention on Human Rights since 18 Ma882. According to Article 66 of the
Convention, only members of the Council of Europeld become parties to the Convention.
On 30 June 1993, the Council of Europe’s Commitfelinisters therefore admitted the two
new states as members. At the same time the Coeerdicided that, in accordance with
their express wishes, the two states were to barded as succeeding to the Convention
retroactively, with effect from 1 January 1993, if®m their date of independenteThe
unorthodox procedure followed in this case appérerflected the strong desire on the part
of both the existing members of the Council of fp&@nd its two new members to ensure
seamless continuity of obligations under the Cotivart’

Subsequent official records confirm this interptieta The chart of signatures and
ratifications of the Council of Europe’s Treaty ©# lists the Czech Republic and Slovakia
as having been parties to the Convention sincenttaig 1993. A footnote mentions that the
dates of signature and ratification listed are hg former Czech and Slovak Federal
Republic. There is no reference to any notificatidny the Czech Republic or Slovakia. In
other words, the continuity of obligations in tlcgse has indeed occurrigdo jure without
action on the part of the two successor states.

Consistent with the attitude adopted by the Consmittf Ministers, the European Court of
Human Rights has on numerous occasions considedaddual petitions against the Czech
Republic and against Slovakia for violations thatwred since 18 March 1992, i.e. the date
on which ratification of the Convention and recdgm of the right of individual petition by
the former Czech and Slovak Federal Republic tdfice'® The standard formula employed
in judgments of the Court describing the facts wdhscases is: “The period to be taken into
consideration began on 18 March 1992, when thegreton by the former Czech and Slovak
Federal Republic, to which Slovakia [the Czech Rdipliis one of the successor States, of
the right of individual petition took effect.” Thi&urist approach to state succession
allowing for accountability of conduct by the predssor state apparently has not prompted
any objections by the Czech Republic or Slovakia.

It is true that practice with regard to state sssmmn under the European Convention on
Human Rights has been limited to the case of thedo Czech and Slovak Federal Republic.
But in view of the firm precedents that have nowrbset by the Committee of Ministers and

®Rasulov, at 165-167.
16 Council of Europe Doc. H/INF(94) 1.

" See J.F. Flauss, ‘Convention européenne des ddsitdhomme et succession d’Etats aux traités: une
curiosité, la décision du Comité des Ministres dan€ril de I'Europe en date du 30 juin 1993 concatra
République tcheque et la Slovaquie’, 6 RUDH (1998)

'8 See, for example, Matter v. Slovakia, par. 58.lv. Slovakia, par. 36; Nemec and others v. Slayakr. 30;
Gajdusek v. Slovakia, par. 51; Chovancik v. Slavakiar. 18; Benackova v. Slovakia, par. 20; Korneen
Czech Republic, par. 4; Skodakova v. Czech Repuyialic 30.
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the European Court of Human Rights it seems highillkely that on future occasions a
different course of action would be followed byghdwo institutions.

Practice under the International Covenant on Civiland Political Rights

Of the various human rights treaty bodies the HuR@hts Committee, the supervisory body
of the International Covenant on Civil and PolitiBaghts, has devoted most attention to the
guestions of principle raised by a successionatest By the beginning of 1993, most states
belonging to the former Soviet Union and Yugoslawal either succeeded or acceded to the
Covenant. At its session in March/April 1993 then@oittee addressed the states that had not
yet taken such action directly by declaring that:

all the people within the territory of a formera&t party to the Covenant remained
entitled to the guarantees of the Covenant, and, thaparticular, Armenia, Georgia,
Kazakhstan, Kyrgyzstan, Tajikistan, the former Ysigg Republic of Macedonia,
Turkmenistan and Uzbekistan were bound by the atiigs of the Covenant as from the
dates of their independentk.

The Committee added that reports under Article #the Covenant accordingly became due
one year after these dates and it requested thdt mports be submitted to®}.The
Committee had earlier adopted a similar decisidh wagard to Bosnia-Herzegovina, Croatia,
and the Federal Republic of Yugoslafta.

The Committee’s policy has been remarkably sucaoesBfy the end of the 1990s all the
above mentioned states had either succeeded ateatteethe Covenant with the exception of
Kazakhstan (see below).

While the Committee has reluctantly accepted thaucessor state may optaccederather
than succeedo the Covenant, it insists that accession takiexteretroactively to the date
when the state became independ@fithis means that it regards Armenia (acceded ir8).99
Azerbaijan (acceded in 1992), Georgia (acceded9®v), Kyrgyzstan (acceded in 1994),
Tajikistan (acceded in 1999), Turkmenistan (accedel997) and Uzbekistan (acceded in
1995) not as parties from the customary three nsoafter the receipt of the instrument of
accession but as having been parties since 1994 gdwh of them became independent.

Although these states therefore acceded to the r@mweup to eight years after their
independence the Committee’s attitude that thetsBaadions take effect retroactively to their
date of independence has not been challefijedwever, the Committee has accepted that
reports submitted by these successor states biethliaitial’ reports. In other words, it has
not insisted for example that reports by successates of the Soviet Union be labelled
‘fourth’ reports because the USSR had submittedhisd’ report before breaking up in 1991.

9 UN Doc. A/49/40, par. 49.

20 |bid.

L bid., par. 48.

?? Ibid., note b.

% Raija Hanski and Martin Scheinin, ‘The Work of tHeman Rights Committee under the International

Covenant on Civil and Political Rights and its @ptal Protocol’ in Hanski/Scheinin, Leading Casestlod
Human Rights Committee, Turku/Abo: 2003, 8.
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On the other hand, the Committee has insisted réfadrts by the successor states cover
events since their independence and it has maaéna gf mentioning this in its concluding
observationd? In the case of Azerbaijan, the Committee spedificacorded its appreciation
that that country’s delegation when addressing tipres by members of the Committee ‘did
not deny accountability for events that occurrethm country after the date of independence
but before the date of accessiéhThe records reveal no objections to this attitadd the
states in question therefore appear to have aaspdem it. Some states have submitted
reports that specifically covered the period simokependence rather than merely the period
since their accessidf.

However, there is onleéte noirein this group of states. Kazakhstan, a former loépwf the
USSR, became independent on 16 December 1991. éObubcessor states that became
independent in the early 1990s it is the only stiage has so far failed to confirm its attitude
towards the Covenant except by signing it on 2 Ddxar 2003. Interestingly, Kazakhstan’s
unique attitude has not served to undermine thdridecof automatic state succession.
Instead, it has enabled the Committee to showeishtand to demonstrate the ultimate
consequence from its approach towards state succegsccordingly, the Human Rights
Committee treats Kazakhstan as having become w foatfhe Covenant by way of succession
and it lists the country as such in its annual resodn a footnote in its annual report the
Committee points out:

Although a declaration of succession has not beeaived, the people within the territory of
the State — which constituted part of a former &Starty to the Covenant - continue to be
entitled to the guarantees enunciated in the Caotemaaccordance with the Committee’s
established jurisprudenéé.

In contrast, in the UN document Multilateral TreatiDeposited with the Secretary-General,
prepared by the Treaty Section of the UN Officd.efal Affairs, Kazakhstan is not listed as
a party to the Covenant. The two documents thezefeflect a fundamental difference of
approach between the UN Office of Legal Affairs,iethcarries out depositary functions on
behalf of the Secretary-General, and the Human tRiGlmmmittee, the body elected by the
parties to supervise the implementation of the @amé While the Office of Legal Affairs
has followed a passive approach consisting of degrthe intentions of states the Human
Rights Committee has relied on a principled phipdgothat is independent from the conduct
of states.

In 2000, the Committee requested Kazakhstan tceptats initial report but no such report
has so far been receivét.

In spite of its innovative actions, the Human Regg@ommittee’s attitude has been less far
reaching than that of the European Court of Hummht. Unlike the Court the Committee
has not insisted on holding successor states atadgarfor conduct by the predecessor state.

4 See, for example, Concluding observations on nifi@li report of Armenia: UN Doc. CCPR/C/79/Add.100
Concluding observations on the initial report of rifyzstan: UN Doc. CCPR/CO/69/KGZ, and Concluding
observations on the initial report of UzbekistarN Doc. CCPR/CO/71/UZB.

% Concluding observations on the initial report afefbaijan, UN Doc. CCPR/C/79/Add.38.

% |nitial report by Uzbekistan, UN Doc. CCPR/C/UZ8/®.

2" UN Doc. A/59/40 (vol. 1) Annex |, note d.

8 |bid., par. 61.
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Its policy therefore provides for continuity of sténtive obligations but not for full
continuity of accountability.

Concluding observations

The approach taken by the supervisory bodies ofadmunghts treaties in respect of state
succession is not based on the provisions of thespective treaties but on general
international law. This makes it possible to dramausions from this practice regarding the
special nature of human rights treaties under geémgernational law.

This special nature entails that the protectioroet®d by human rights treaties devolves with
territory and is not affected by state successButcessor states therefore remain bound by
human rights treaties from their date of independeand this is not independent on any
confirmation made by them.

This regime represents a significant exceptiorhtodgeneral rule of non-continuity of treaty
obligations. In effect, it puts human rights treatin the same league as treaties establishing
boundaries and other territorial regimes. AccordiogArticles 11 and 12 of the Vienna
Convention on Succession of States in Respected#tibs, treaties providing for such regimes
are not affected by a succession of states. Uthi&grinciple on the continuity of obligations
under treaties generally provided for in Article&-3F of the Vienna Convention) the
principle of the continuity of treaties on terrigdrregimes has attracted widespread support.
In the Gabcikovo-Nagimaros case the Internatior@irCof Justice identified it as a rule of
customary international lafv.

Although only two human rights treaties have beervesyed in any detail in this paper the
approach taken by the supervisory bodies is broaaitgistent as evidenced by the 1994 joint
statement by the chairpersons of UN treaty botiedlhile the actual practice of the
supervisory bodies has not been entirely uniforoomsistencies relate to matters of detail
and not to matters of principle.

Practice under the European Convention on HumahtRigas been the most principled and
far reaching. Within six months of the collapset® Czech and Slovak Federal Republic the
Council of Europe’s Committee of Ministers reachbgddeciding that the Czech Republic and
the Slovak Republic were to be regarded as hawingeeded to the Convention retroactively
from their date of independence. The European Couiuman Rights followed suit by
holding the two new states accountable for anydires committed by the predecessor state.

The UN human rights treaty bodies have generalgnbmore restrained in their attitude to
state succession. They have accepted that succtates accede rather than succeed to their
treaties and that there may be significant delayshis process; they have accepted that
successor states submit implementation reports #nat labelled ‘initial’ even if the
predecessor state had already submitted one or n@oets in the past; and the have not held
successor states accountable for breaches byedegassor state. In other words, while they
have firmly insisted on continuity of substantivieligations they have adopted a pragmatic
approach towards achieving this result and theyehaot insisted on full continuity of
accountability.

2 |nternational Court of Justice, Case concerning tBabcikovo-Nagymaros project (Hungary/Slovakia),
judgment of 25 September 1997, par. 123.

%0 Supra note 6.
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It may be argued that notifications by the successate have a constitutive rather than
confirmative character and therefore are incompatith the automatic nature of treaty
succession in respect of human rights treaties. r€peated calls upon successor state to
‘confirm’ their obligations under human rights ttiea by political bodies such as the UN
Commission on Human Rights and expert bodies sscthe UN treaty bodies would be
evidence of such an interpretation.

But in my view calls on states to ‘confirm’ theiblggations do not serve such a constitutive
function. For example, in 1977 the UN General Adsigntalled on member states to
reinforce their support for the Declaration agaifistture by making unilateral declarations
by which they would agree to comply with the Deatan>! Thirty-three states made such
declarations. It has never been suggested thatalbgg-on states to make such declarations
the General Assembly was in fact undermining thehiition of torture under customary
international law. On the contrary, human rightgylars widely regarded the declarations that
were made as reinforcing the prohibitin.

Significantly, the three resolutions on state sasm in respect of human rights treaties
adopted by the UN Commission on Human Rights incivistates were called upon to
‘confirm’ that they continue to be bound, also retie the ‘special nature’ of human rights
treaties and their ‘continuing applicability’ tocessor states. Any constitutive nature of such
confirmations would be difficult to reconcile wittuch language.

While the Human Rights Committee has reluctantlyepted that a successor state may opt to
accederather thansucceedto the International Covenant on Civil and Pdditidights, it
insists that accession takes effect retroactivelthe date when the successor state became
independent.

The exceptional case of Kazakhstan, rather thamingerto undermine the doctrine of
automatic succession, has enabled the Human Rightsnittee to demonstrate the ultimate
consequence of the doctrine by treating Kazakhassas state party retroactively to its date of
independence although Kazakhstan has failed te iaswtification to this effect.

It is true that international practice relatingstaccession of states in respect of human rights
treaties has been limited to the 20-odd Central Bast European states that gained their
independence as a result of the collapse of theRJ8% FRY and the CSSR in the 1990s.
Practice relating to Hong Kong and Macau, whildyfutonsistent with the doctrine of
automatic succession to human rights treaties, doéshave the same evidentiary value
because continuity of obligations in respect ofséhderritories is based on bilateral
agreements between China and the United KingdonPanigal, respectively. In view of the
widespread support from states and the lack of sifpn from successor states it would
however be unduly restrictive to assume Europegiomal custom only.

It is also true that the doctrine of the continwfyobligations under human rights treaties is
driven primarily by the human rights treaty bodies, particular the Human Rights
Committee. Similarly, the continuity of treatiestime field of international humanitarian law
is driven by the International Committee of the R&dss and the continuity of treaties in the
field of international labour law is driven primigriby the International Labour Office. It is

3L UN General Assembly Res. 32/64, 8 December 1977.

%2 See N.S. Rodley, The Treatment of Prisoners ulmiemational Law, Oxford: Clarendon Press!®2d.
(1999) 42-43, 61-62.
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uncertain whether successor states would have estbréne doctrine if left to their own
devices. But it is legally significant that the giiae of the treaty bodies has not been objected
to by states. This contrasts, for example, withrthectice relating to reservations which has
been strongly objected to by some states.

In sum, there are ample reasons to conclude thenetional practice with regard to state
succession in respect of human rights treaties abthe European and the worldwide level
supports the view that human rights treaties ageaial category of treaties.



