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1. Introduction

This report discusses the relationship betweeivitiena Convention on the Law of Treatfies
and human rights treaties. Rather than being atepth scholarly study in the matter, the
paper identifies alternative approaches in theeissud discusses their relative strengths and
weaknesses. The paper is structured on the basisvefdifferent approaches to the
relationship in question. A brief concluding dissias follows their presentation.

2. A Textual (Positivist) Approach to the Vienna Cavention as a Treaty Regulating the
Law of Treaties

An extreme positivist position in relation to théewWna Convention would be to take it
literally as a treaty that regulates treaty relalips between states in accordance with its
own provisions — nothing less and nothing more. dyglication of such an approach would,
somewhat surprisingly, result in a situation whigre role of the VCLT is quite marginal and
at the same time destructive in respect of thetioning of human rights treaties. This is,
firstly, because the total number of states parireshe VCLT (101) is smaller than the
number of states parties to any one of the six mdjd human rights treaties, the latter
ranging from 139 (CAT) to 192 (CRE)The VCLT would be applicable only in treaty
relationships between states that also are pddigis convention. Hence, under a textual
reading, the VCLT would not at all apply in respeth fairly large number of states that are
parties to human rights treaties. And in respecstafes that are parties to the VCLT, the
VCLT would not govern their treaty relationshipghwstates that are not parties to the VCLT.

Secondly, article 4 of the VCLT contains a nongattivity clause according to which the
convention applies only to treaties which are codell by states after the entry into force of
the VCLT with regard to such states. Consequettily,VCLT would not apply in respect of
many treaty relationships under human rights tesaietween states that as sahparties to
the VCLT but ratified it later than their humanhtg treaties.

To illustrate the consequences of these obsenstietis as an example take a look at the 11
states that in the English alphabet start withlghier “A”.> Due to the different ratification

records of these states, there are currently 2ledelal treaty relationships between these
states under the six major human rights treatissfofir of the 11 states in question are not

! Adopted, 23 May 1969, enterd into force 27 Janu®§0, 1155 United Nations Treaty Series 331. Bartl7
August 2005): 101.

% The six treaties referred to are the Internatio@avenant on Economic, Social and Cultural RigltE$CR;

16 December 1966, entered into force 3 January 1998 UNTS 3), the International Covenant on Céwitl
Political Rights, (CCPR; 16 December 1966, enteisth force 23 March 1976, 999 UNTS 171), the
International Convention on the Elimination of Aflorms of Racial Discrimination (CERD; adopted 21
December 1965, entered into force: 4 January 186® UNTS 195), the Convention on the Eliminatiodlbf
Forms of Discrimination against Women (CEDAW; 1&&mwber 1979, entered into force 3 September 1981,
1249 UNTS 13), the Convention against Torture anle© Cruel, Inhuman or Degrading Treatment or
Punishment (CAT, 10 December 1984, entered int®efab June 1987, 1465 UNTS 85), and the Conveation
the Rights of the Child (CRC; 20 November 1989%reudt into force 2 September 1990. 1577 UNTS 3).The
recent addition to the family, the International i¥ention on the Protection of the Rights of All Mig
Workers and Members of Their Families (CMW,; Genéwssembly resolution 45/158 of 18 December 1990,
entered into force 1 July 2003) or Optional Prottscto various treaties are not taken into accoueiteh

% Afghanistan, Algeria, Albania, Andorra, Angola,tijna and Barbuda, Argentina, Armenia, Australiaistia
and Azerbaijan.
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parties to the VCLT, and as many of the remainiexesa states ratified the VCLT later than
most of their human rights treaties, the VCLT iplagable in respect of less than 10 per cent
of the total number of bilateral treaty relationshietween the 11 states, to be exact in 22
relationship$. Even in respect of the CRC which internationathyeeed into force in 1990,
i.e. almost ten years later than the VCLT, the Yiee&onvention is applicable only in respect
of six bilateral treaty relationships although @flithe 11 states in question are parties to the
CRC and the total number of bilateral relationsligptherefore 55.

These consequences of the textual positivist apprdamonstrate that it would be destructive
not only for the coherence of human rights law tautpublic international law in general
mechanically to apply the VCLT, in accordance withown terms, in some but not all treaty
relationships between states. This outcome denaiastthat a sensible relationship between
human rights treaties and the VCLT only can be dbly understanding the VCLT as
something more — or less — than a set of rulesetagplied mechanically within the formal
scope of application of the VCLT.

3. A Dogmatic Approach to the Vienna Convention as Complete Codification of the
Customary Norms on the Law of Treaties

The non-retroactivity clause in article 4 of the MCwas central in the discussion above.
However, that provision is more complex than waglied in its mechanical application
above. The clause reads as follows:

“Without prejudice to the application of any rukest forth in the present Convention to which
treaties would be subject under international landependently of the Convention, the
Convention applies only to treaties which are codetl by States after the entry into force of
the present Convention with regard to such States.”

The clause itself speaks against a mechanicaliypes@pplication of the VCLT, by referring
to rules that would be applicable independentlthefVCLT. The formulation reflects a more
general understanding of the VCLT asaification approximationor illustration of valid
norms of customary international law in the fieldttze law of treaties. But if there is a close
connection between the provisions of the VCLT aadns of customary law, what exactly is
the nature of that connection? Are we speaking o€odification, approximationor
illustration?

One possible answer is to take the view that thermational Law Commission managed to
codify, in a comprehensive and exhaustive way thsomary norms on the law of treaties
into the provisions of the VCLT which therefore &oe their substance applicable in respect
of all treaties between states, irrespective ofthérea particular state is a party to VCLT, or
in which order it happened to ratify its internatib treatieS. Hence, the rules of the VCLT

* The number of bilateral relationships in respettich the VCLT is applicable under each of thetstaties
is as follows: CESCR 1, CCPR 3, CERD 0, CEDAW @, €And CRC 6.

® Afghanistan, Angola, Antigua and Barbuda, and Bagan are not parties to the VCLT. Albania, Andoend
Armenia ratified the VCLT later than the CRC. Cansmtly, the VCLT would be applicable in respecthef
CRC in the relationships between Algeria, Argentiastralia and Austria.

® For a pragmatic, rather than dogmatic approachdew to the same outcome, see, e.g. Anthony Austei
Treaty Law and Practice, Cambridge University Pr&g00, p. 10: “To what extent does the Convention
express rules of customary international law? Aadetl consideration of this question is beyond shepe of
this book, but it is, with certain exceptions, nbgreat concern to the foreign ministry lawyethiis day-to-day
work. When questions of treaty law arise duringatigions, whether for a new treaty or about onedaded
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would be applicable in respect of any multilatete¢aty, irrespective of the special
characteristics of the treaty. The provisions & WCLT which were formulated on the basis
of a rich variety of practices, would form a stfgtjgcket in relation to treaty law. Such a
dogmatic approach to the VCLT as a complete catific of customary law might lead to
the denial of any need to adjust the applicablensoof the law of treaties to the nature of
each treaty. For instance, as articles 31-33 ofMB&T are silent of the relevance of any
institutionalized practices of interpretation depdd by an international monitoring body
established through the treaty, such practicesdcbel said to have no relevance for the
interpretation of the treaty. And as articles 19-2fe silent on the legal effect of
impermissible reservations, there might be a tetigptdo apply the provisions of article 21
which textually could be understood as referrinty@a permissible reservatiorisn respect
of any reservation.

These expansive inferences rest upon the assumgiieinthe VCLT would be a true
codification of very firm rules of customary intational law and that even textual lacunae
could be filled by applying the provisions of theCMT beyond their prescribed scope of
application. Such an approach, which is here dladsas dogmatic, represents a distorted
view of international law and does not hold critiaaalysis. For instance, on the basis of the
preparatory works of the VCLT it is quite clear tthlae adopted provisions on reservations
and objections to reservations were never intenttedgovern the consequences of
impermissible reservatioffsand that the rules of customary law in respeaesérvations to
multilateral treaties were unclear at the time WeLT was drafted. What came to be
reflected in the VCLT is the majority view of thetérnational Court of Justice in its Advisory
Opinion in theReservations to the Genocide Conventiase. That majority view, in turn,
departed with reference to the “special charadtesisof the Genocide Convention from what
was referred to as the “traditional concept”, namibe requirement of consent by all parties
for the permissibility of any reservation to a nilateral treaty’

4. Human Rights Treaties as One Special Regime: Fganentation of International Law

There are obvious reasons for why human rights éasvgre uncomfortable with a dogmatic
application of the VCLT and call for a modified dipption of the VCLT rules in respect of
human rights treaties, with due account of the@cggd characteristics. Although the VCLT is
written as a general treaty applicable in any yealationships between states under
multilateral treaties, it contains many hidden agstions that are not justified in respect of
human rights treaties. Among the most relevantuohgidden assumptions are the following:

() The VCLT is written as if only states and staterests mattered: it deals with reciprocal
treaty relationships between states where evehy bg one state has as its correlate a duty of
another state. There are no third parties involvedxcept perhaps third statés- and

before the entry into force of the Convention, thles set forth in the Convention are invariablyied upon
even when the states are not parties to it.”

" Textually, article 21 refers to reservations edigtted “in accordance with articles 19, 20 and 23’%., to
reservations that under article 19 are permissiaitel are not, for instance, contrary to the objexti gpurpose
of the treaty.

8 Yearbook of the International Law Commission 1968ume Il (A/CN.4/SER.A/1966/Add.1 p. 209).

° Reservations to the Convention on the Preventiwh Runishment of the Crime of Genocide, Internation
Court of Justice, Advisory Opinion of 28 May 1981J Reports 1951 p. 15. For the “traditional contep
based on the integrity of the treaty, see p. 22, fan the “special characteristics” of the Genoci@®nvention
calling for a more flexible approach, se p. 23.

10 See, VCLT article 36.
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therefore states can legitimately for instance myodi multilateral treaty in their bilateral
relationship through an agreement that represeptadice that is contrary to the wording of
the treaty:!

(b) The VCLT is written as if states would have fiide responsibility to monitor each others’
compliance with the treaty. There are no court®tber monitoring bodies involved in the
interpretation, monitoring or enforcement of a tyedhe VCLT regulates how states may
react to each others’ performance under a tredtisksilent on the role of any other actors.

Basing themselves on the fact that human rightdié®, although technically treaties between
states, provide rights for third parties as bemafies, as well as on the existence of courts or
expert bodies established under human rights éati monitor compliance, human rights
lawyers call for a modified application of the VClliles in respect of human rights treaties.
For instance, it may be proposed that monitorindids should have a say in assessing the
permissibility and consequences of reservationsthat the institutionalized practices of
interpretation developed by a monitoring body dghbd through a treaty should affect the
rules of interpretation under that treaty. Or thittes should not be allowed to modify the
treaty, with consequences to individuals as aftedtard parties, without following the
amendment procedure prescribed by the treaty.

One conclusion drawn from this uneasiness withdihgmatic application of the VCLT is to
emphasize thesui generisnature of human rights treaties, describing thesnaasemi-
autonomous or self-contained regime that operatesrding to rules that reflect its own
characteristics and that x specialigdeviate from (valid) rules of public internationalv as
embodied in the VCLT. Similar conclusions may bavdr in relation to treaties on other
branches of international law — such as environaidatv or trade law, and what results is an
eroslié)n of the unity of public international laws@ called as fragmentation of international
law.

Under the fragmentation approach, the call for gjes normativity under human rights
treaties would, paradoxically, contribute to theakening of international law in general.

5. Human Rights Treaties as Global Constitution: Costitutionalization of International
Law

By and large the same arguments may, however|edsioto the opposite conclusion, namely
a call for a more coherent and rigid structure bl international law. This approach would
put forward the argument that human rights lawoiathing more than just one branch of
international law, namely a constitutional dimemsiof international law, representing
objectively binding rules that are binding upontesairrespective of their continuing will to
be bound. The European Court of Human Rights afeéers to the constitutional nature of
the ECHR!® and on the universal level one could speak of mumghts treaties as an

1 See, VCLT article 41.

2 The International Law Commission is currently wogkon the theme under the title “Fragmentation of
international law: difficulties arising from the \dérsification and expansion of international lawsee
International Law Commission, Report on the workfifty-sixth session (2004, A/59/10), Chapter X

13 See, for instance, Bankovic and Others againgjiBel and Others, European Court of Human Rightsr@r
Chamber inadmissibility decision of 12 December200he Court’'s obligation, in this respect, is tmave
regard to the special character of the Conventisraaonstitutional instrument of European publidarfor the
protection of individual human beings and its rads, set out in Article 19 of the Convention, i®tsure the
observance of the engagements undertaken by theaCting Parties” (§ 80).
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embryonic form of a global constitution. The VCLTaynremain applicable according to its
own terms in respect of those multilateral treatie merely govern reciprocal relationships
between states, with no third parties affected. Bst provisions are insufficient and

inadequat¥ for capturing the operation of human rights testthat are more than just
treaties between states, namely elements of angeamgeglobal constitutional order.

This approach may build its articulation partly witeference to the category jos cogens,
also the recognized in the VCLT itsélf.However, ultimately the argument rests on the
special nature of human rights law itself, callfogsupremacy of human rights law in respect
of “merely” contractual treaties between statesnseguently, a state may find itself in a
situation where its reservation is declared impssibié® and treated as severafleom the
state’s acceptance to be bound by the treaty, whdeacceptance itself is understood to be
irreversible!® Consent by an individual state would no longerabeabsolute limit to state
obligations under human rights treaties but wowddpbshed aside by an objectively binding
“constitution”.

6. Reconciling the Vienna Convention and Human Rigis Treaties

The author of this paper is attracted by the “dtutsbnal” approach just described, at least as
a critical tool for addressing the shortcomingsaoftate-centred conception of evolving
international law. As this approach will result imore law”, rather than the erosion of
international legal order that is the consequentethe fragmentation approach, the

1 “|nappropriate” and “inadequate” were the words ad by the Human Rights Committee in its General
Comment No. 24 on reservations: “17. As indicatede, it is the Vienna Convention on the Law offies
that provides the definition of reservations ansoathe application of the object and purpose teshé absence
of other specific provisions. But the Committedevels that its provisions on the role of State ciijas in
relation to reservations are inappropriate to adsisehe problem of reservations to human rightstiesa Such
treaties, and the Covenant specifically, are nowveb of inter-State exchanges of mutual obligatioftsey
concern the endowment of individuals with rightee Principle of inter-State reciprocity has no pacave
perhaps in the limited context of reservations ¢gldrations on the Committee's competence undaiarl.
And because the operation of the classic rulesesenmvations is so inadequate for the CovenanteStaave
often not seen any legal interest in or need t@cido reservations...”

15VCLT article 53.

® Human Rights Committee, General Comment No. 28: Itinecessarily falls to the Committee to deteemi
whether a specific reservation is compatible witle tobject and purpose of the Covenant. This isart p
because, as indicated above, it is an inappropriagk for States parties in relation to human righiaties,
and in part because it is a task that the Commitenot avoid in the performance of its functidnsorder to
know the scope of its duty to examine a State'plamee under article 40 or a communication undee first
Optional Protocol, the Committee has necessarilyate a view on the compatibility of a reservatieith the
object and purpose of the Covenant and with genietatnational law. Because of the special charadka
human rights treaty, the compatibility of a resdiwa with the object and purpose of the Covenanstnine
established objectively, by reference to legal @ples, and the Committee is particularly well mdcto
perform this task...”

" Human Rights Committee, General Comment No. 2gpaph 18 in fine: The normal consequence of an
unacceptable reservation is not that the Covenalhnat be in effect at all for a reserving partRather, such a
reservation will generally be severable, in thesethat the Covenant will be operative for the reisg party
without benefit of the reservatidn

8 Human Rights Committee, General Comment No. 26Tt Committee is therefore firmly of the viewt tha
international law does not permit a State which masfied or acceded or succeeded to the Covenant t
denounce it or withdraw from it.” Although the gealecomment includes references to the VCLT, iuithes no
mention of article 54 (b), providing for the rigbf a state to withdraw from a multilateral treatyithvthe
consent of the other parties to the treaty.
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constitutional approach is much more appealing feosubstantive human rights perspective
than the preceding one.

Nevertheless, the author is at the same time miinoffuhe fact that the constitutional
approach may be too radical for many scholars dlipunternational law, not to mention
international or domestic judges or government&rétore its proponents run a risk of being
marginalised in a broader discourse about the pp&driman rights in world order. In order
to avoid this risk, human rights lawyers need tivstfor an approach that reconciles the rules
of the VCLT with the special characteristics of hammrights treaties. Parallel to the
elaboration of such a reconciliation approach, tmey also resort to the critical nature of the
constitutional approach as a justification for tieed for a modified, instead of textual or
dogmatic, application of the VCLT rules.

In short, the reconciliation approach is basedhenaicceptance of the VCLT asedlectionof
norms of customary law, through positive treatyvsions the wording of which was
formulated with one ideal type of treaties in mifithe drafters of the VCLT focused on inter-
state relationships under a multilateral treatyt #stablishes no organ for its monitoring or
enforcement and that merely regulates reciprocitioaships between states as rights-
holders and obligation-bearers, with no affecteddtiparties. Human rights lawyers can
accept the full applicability of the provisionstbie VCLT in respect of treaties that represent
this ideal type of a multilateral treaty.

However, when a treaty does not conform to alldbscribed features of the ideal type, the
rules of the VCLT do not represent a complete ¢calion of rules of customary law but,

rather, approximations of the applicable rules jestttto modified application whenever the
specific characteristics of the treaty so require.

There are elements in the VCLT itself that appeaetognize that not all treaties conform to
the ideal type of a multilateral treaty that was #ftarting-point in formulating the provisions.
The clearest examples are constituting treatiedntd@rnational organizations. Article 5

provides a rule, according to which the VCLT “apglito any treaty which is the constituent
instrument of an international organization andty treaty adopted within an international
organization without prejudice to any relevant suté the organization”. And article 20 on

acceptance of and objections to reservations ieslysaragraph 3 according to which a
reservation to a treaty that is a constituent umént of an international organization
“requires the acceptance of the competent orgamabforganization”.

Choosing a positivist mood, human rights lawyensld¢@rgue that at least some human rights
treaties fall under VCLT articles 5 and 20 (3) agéernational organizations”. For instance,
the International Covenant on Civil and Politicaigits has its own membershipand
establishes its own organs with defined competeffddence, any reservation would require
the acceptance by the Human Rights Committee wincler the terms of the treaty appears
to be the competent organ in respect of all fumstithat pertain to substantive interpretation
of the human rights provisions in the treaty.

Alternatively, and still in the positivist mood, mman rights lawyers could argue that most
human rights treaties are treaties “adopted witmninternational organization” under the
terms of VCLT article 5. As a consequence, one dauwirn to “relevant rules of the

19 |CCPR article 48.

2 |CCPR article 30 (3) (meeting of states partiesjicle 28 (Human Rights Committee).
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organization” as basis for a modified applicatidthe provisions of the VCLT in issues such
as reservations, interpretation and termination.

Instead of these fairly straightforward answersrdwnciliation approach under discussion in
this section of the paper would take VCLT artickeand 20 (3) as reflecting a more general
principle, the recognition to adapt the applicatadinthe VCLT to the specific features of a
treaty. One would ask why the VCLT includes thege provisions in respect of constituting
instruments of an international organization ancetivar the same justification applies in
respect of some other category of treaties. Acogrtl literature, the justification for VCLT
article 20 (3) lies in the essential need to presethe integrity of an international
organizatiorf* Judging by the preparatory works of the VCLT, jingtification for article 20
(3) was primarily addressed through the existeriGeapmmon monitoring organ established
through the treaty, rather than the notion of ‘in&ional organization” as suéhThe same
arguments can very well be made in respect of humgts treaties that establish their own
international monitoring organs and procedureshauit a need to declare human rights
treaties as fallingstricto senspunder the notion of international organizations.

Another example of the reconciliation approach leandentified in respect of VCLT articles
57 and 58 that relate to the suspension of tred@sinstance in relation to the ICCPR these
provisions should be read together with articlef4he ICCPR, defining derogation as the
specific form of suspension that is allowed undher treaty and prescribing both substantive
limits and procedural requirements for states tiah to resort to derogation. VCLT article
57 (a) and article 58 (1) (a) explicitly refer thet provisions of the treaty as regulating
suspension, and article 58 which allows for suspenby agreement of certain but not all
parties to a multilateral treaty, includes in deti88 (1) (b) (ii) a safeguard clause according to
which such suspension must not be contrary to lbfecband purpose of the treaty.

Further, although VCLT article 31 which contain® theneral rule of treaty interpretation
makes no mention of the relevance of institutiaeali practices of interpretation developed
through treaty monitoring organs in the exercis¢hefr functions, it includes in article 31 (3)
(b) a reference to “any subsequent practice inagh@ication of the treaty which establishes
the agreement of the parties regarding its intéaiom”. On the basis of the preparatory
works, it appears clear that this clause does reeiyn refer to explicit acceptance by all
states parties to a multilateral treaty but coass the tacit approval of a practice engaging
only a part of the parti€s.Hence, it would be legitimate to treat the outcenoé treaty
monitoring procedures, such as final views on imtligl complaints, concluding observations
on state party reports, and general comments aficatidns of earlier practice, as various
forms of “subsequent practice” in the meaning ofLl\fGarticle 31 (3) (b) — at least in the vast
majority of instances where no formal objectiomigde by states parties.

7. Concluding Discussion
In the preceding sections of this paper, ghsitivistapproach, theogmaticapproach and the

fragmentationapproach to the relationship between the VCLT launahan rights treaties were
rejected. Instead, the author expressed sympaththéotwo remaining approaches, namely

2L Aust, op. cit. (footnote No. 6) p. 113.

2 See, Yearbook of the International Law Commisdi®66, Volume Il (A/CN.4/SER.A/1966/Add.1), p. 207
where the argument is made that for the categotyeaties in question the integrity of the instrurheutweighs
other considerations and it must be for the membéthe organization, acting through its competergan, to
determine how far any relaxation of the integrifytlte instrument is acceptable.

% Yearbook of the International Law Commission 1968ume Il (A/CN.4/SER.A/1966/Add.1), p. 221-222.
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the constitutionaland thereconciliation approach. In the author’'s view the reconciliation
approach has a strong basis in international laaluding in a systematic reading and the
drafting of the VCLT itself. The reconciliation amach is also more likely than the
constitutional approach to meet acceptance beyoacitcle of human rights scholars and
human rights bodies, i.e. also within a broadecalisse on public international law.

However, it is the view of the author that the ¢ddngsonal approach has, in comparison to the
reconciliation approach, two merits that justifg iturther consideration and elaboration.
Firstly, this approach represents a critical po&tnnh respect of a state-centred doctrine of
international law. Secondly, there may be areasreviheconciliation does not suffice, i.e.
where human rights treaties under their own ternts r@ad in the light of their object and
purpose call for the application of such normshia field of the law of treaties that cannot be
reconciled with the provisions of the VCLT but wlaeme must accept that a choice between
the rules derived from human rights treaties ardptiovisions of the VCLT must be made.

One such area may be the potential severabilityingbermissible reservations. The
reconciliation approach may very well allow suchiraerpretation of the VCLT, including in
the light of its article 20 (3), that recognizes ttompetence of monitoring organs established
under human rights treaties to address and deterrainleast for the purpose of their own
functions, the permissibility of reservations bgtes. However, the next step, declaring an
impermissible reservation severable, and holdiregdtate bound by the treaty without the
benefit of the reservation, might prove more diffido reconcile with the VCLT regime, also
taking into account the majority view in the ICJ\Agbry Opinion in theReservations to the
Genocide Conventiorase**

That said, it needs to be pointed out that the logian of severability has not been made
merely by human rights scholars and human rigltstyrbodies. Instead, it gets support also
from the practice of at least certain states tlvAen objecting to reservations by other states,
have concluded that the reserving state is to Ibsidered a party to the treaty in question,
without the benefit of the reservation. Before délg@ption of General Comment No. 24 by the
Human Rights Committee in 1994, objections pronunthe severability of the reservation
had under the ICCPR been made by a number of statesspect of reservations by the
Republic of Korea (1993 and the United States (1999)And much earlier, the United
Kingdom applied what is here called severabilityits objections to certain reservations
entered under the 1949 Geneva Conventions on htamianilaw’’

24 see footnote No. 9, above. In its advisory opirip 29), the ICJ stated by seven votes to figeatstate that
has entered a reservation which has been objectddytone or more of the parties of the conventian e
regarded as a party to the Genocide Conventiohéfreservation is compatible with the object andopae of
the convention; “otherwise, that State cannot bgareled as being a party to the Convention”.

%% Objection by the Czech and Slovak Federal Repibliane 1991: “... does not recognize these resemati
[to articles 14 and 22] as valid. Nevertheless phesent declaration will not be deemed to be artaats to the
entry into force of the Covenant between the CamchSlovak Federal Republic and the Republic ofeddr

See, also, the objection by the Netherlands. StdtMultilateral Treaties Deposited with the SeargtGeneral,

http://untreaty.un.org/English/access.asp

% The clearest examples of objections declaring ragvity are those by France and Italy. France: Fice 4
October 1993: “this United States reservation [tdtidle 6, paragraph 5] is not valid, inasmuch dasis
incompatible with the object and purpose of the @mrtion. Such objection does not constitute anaalestto
the entry into force of the Covenant between Fraaee the United States.” Italy 5 October 1993: “.higt
reservation is null and void since it is incompéilwith the object and the purpose of art. 6 of @w/enant...
These objections do not constitute an obstaclédhéoentry into force of the Covenant between Itaig &he
United States.”

" See, Reservations to human rights treaties; Fimatking paper submitted by Frangoise Hampson, Sub-
Commission on the Promotion and Protection of HuRayhts (2004), E/CN.4/Sub.2/2004/42, paras 16-17.
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In respect of the practical relevance of the vaiocampeting approaches described in this
paper it is interesting to note that two (France #re UK) of the three states (France, the UK
and the USAY that reacted to the Human Rights Committee’s G#r@omment No. 24 by
formally expressing their disagreement, had thewesebn other occasions expressed the
consequence of severability in their objectionses®ervations by other states. And many other
states have, since the adoption of General Comien®4, supported the consequence of
severability in their objections to reservations dpme states. Such objections have been
made in respect of reservations to the ICCPR ddgBonal Protocols by at least Azerbaijan,
Botswana, Guyana, Kuwait, Thailand, Trinidad anddgo, and Turkey. Objections to these
reservations, pronouncing severability as the aqunesiece, were made by at least Denmark,
Finland, Greece, the Netherlands, Norway, PolanduBal and Sweden.

If severability represents the constitutional apgioin addressing the relationship between
human rights treaties and the VCLT, then thereoissitlerable state practice supporting the
constitutional approach.
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