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Human Rights Provisions in Conventional Sources dhternational
Criminal Law and their Effects on International Cri minal Justice*

1. Introduction

The primary purpose of international criminal lasm@® address the most serious violations of
fundamental human rights. It is therefore of greaportance that this evolving branch of
international law respects the very principlesitrieant to serve. Criminal justice and human
rights are closely related: the modern notion ahhuo rights can find its origins in the first
institutes protecting the rights of the accusedriminal proceedings, such habeas corpus
due process, and the prohibition of torture. Amaral justice by definition implies the use of
the coercive powers of the State and restrictidnsaividual freedoms, most constitutions
and international human rights instruments condiadletailed rendition of rights guaranteed in
the course of criminal proceedings. For instanaéickes 5-7 of the European Convention on
Human Rights (ECHR) and Articles 9, 10, 14 and fL¥e International Covenant on Civil
and Political Rights (ICCPR), guarantee the rigbtéiberty and security, fair trial, humane
treatment and the principle olllum crimen, nulla poena sine legehese provisions have
always purported to shelter the individual from tiverwhelming might of the State.

Criminal justice at the international level presenhallenges to the classical concept of the
rights of the accused in a liberal democracy; thefsallenges are due to some intrinsic
features of international criminal law. Namely, emtational courts and tribunals do not
possess a repressive apparatus of their own: tteegrdirely dependent on cooperation of
states and occasionally on the limited coercive grevof the international community. This
has had consequences on the conduct of investigatioollection of evidence and the
apprehension of suspects. The immensely compleiudaand legal issues raised at
international trials cause the latter to last coasably longer, and restrict the use of some
traditional institutes of criminal law, such asatrby jury. Finally, international courts deal
only with the most serious crimes.

Persons arraigned before international criminalrtsomost oftenly come from the higher
echelons of the political and military hierarchyyda as a consequence, municipal legal
systems are often unable or unwilling to prosetien. As a rule, the accused have wielded,
or still wield, great power and influence. They aiphave an organization supporting them,
both in the commission of crimes and in their afitsrto escape responsibility, and are able
to cover up their tracks, obstruct investigationd atimidate witnesses. This has justified the
use of some unorthodox mechanisms of substantivainal law, such as command
responsibility and joint criminal enterprisas well as procedural instruments similar to ¢hos
used in national trials for organized crime, inahgd special rules on the collection and
admissibility of evidence, witness protection £#iso, international criminal trials frequently
take place in post-conflict situations and can hsigaificant impacts on international peace
and security. All this extends the purpose of thieisés much beyond mere deterrence and

! For a general overview, see Antonio Cassksetnational Criminal LawOUP 2003, pp. 179-200, 207-211.

% See e.g. Patricia M. Wald, 'Dealing with Witnesise®/ar Crime Trials: Lessons from the Yugoslavbtnal’,
5 Yale H.R. & Dev. L.J. 217
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allows them to become a major means to re-estathiesfundamental principles of justice and
further the process of reconciliatidn.

The specific features of international criminal ggedings make it impossible to simply
transpose human rights standards developed irotitexd of municipal criminal justice. This,
however, does not mean that human rights of suspecuch proceedings can be flaunted
under the pretext of pursuing some greater aim.

Concern for human rights has been reflected irsrgteserning the work of two activaa hoc
international tribunals, the International Crimifalbunal for the Former Yugoslavia (ICTY)
and the International Criminal Tribunal for Rwand@TR), as well as of the International
Criminal Court (ICC), a permanent institution. Te fure, the statutes of the two triburais
formally not treaties but were enacted by the UNuBiegy Council. However, they ultimately
derive their authority from the UN Charter and haeen regarded in practice as treaftikss
also believed that the general rules of interpi@tadf international treaties apply to these
documents, while the ICC statute is undoubtedlingernational treaty.

This paper will attempt to analyze the human rightsvisions and safeguards in what can be
regarded as contemporary conventional internationatinal law, i.e. the statutes and the

rules of procedure and evidence of the ICTY, thERGnd the ICC). Particular emphasis will

be put on any divergence between these standaddtharstandards of international human
rights law which apply to national criminal procéeegs.

2. International Criminal Procedure

2.1. Normative framework.Fhe normative framework of international criminahls differs
significantly from that of their municipal countamts. Criminal procedure and the rights of
the participants in the proceedings are laid dowthe statutes of the respective courts they
are supplemented by the more detailed rules ofepio@ and evidence (RPE), which are in
the ICTY and the ICTR adopted by the judges thewesesitting in a plenary session, and in
the case of the ICC by the Assembly of State Partie

There are also significant normative differencetsvben the ICTY and the ICTR on the one
hand, and the ICC on the other, which are mos#ydésult of thed hocnature of the former.
The Rome Statute is much more comprehensive tleaBtdtutes of the ICTY and the ICTR,
and more closely resembles the codified criminatedure found in civil law countries.

2.2. Choice of a Procedural Model - Its Impact onnithn Rights. -The drafters of the
statutes of international criminal courts have gsvheen faced with the choice between the
adversarial and the inquisitorial model of crimimaiocedure. Generally, the adversarial
model was chosen. Of course, neither model nowtsexisits pure form; in a sense, most
models of criminal procedure are now 'mixed'.

% Also see Payam Akhavan, ‘Beyond Impunity: Canrivetgonal Criminal Justice Prevent Future Atrosifie95
AJIL. 7.

* See Patrick L. Robinson, 'Ensuring Fair and Exjrme Trials at the International Criminal Triburfat the
Former YugoslaviaEJIL 2000 11, p. 569.

® For more detailed comparisons of these two systesecially as seen through the prism of inteonati
criminal law, see Antonio Casses. cit.,pp. 365-387.
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This also applies to international criminal justic®though a fundamentally adversarial
model was adopted at the international level, & haen heavily modified and has attained
some features of the inquisitorial syst&m.

The first thing to go was the jury. It would be iagsible to select a jury at the international
level - the nationality and language abilities loé twvould-be jurors are reason enough. A jury
in an international court could never provide thement of democratic legitimacy as in
municipal trials. The extremely complex factual atejal issues which come before
international courts, as well as the long duratadnproceedings, would overwhelm any
imaginable jury, and would actually render suchlsriunfair. Yet, trial by jury is regarded as
a 'fundamental right' in many legal systems; tlok laf such a system at the ICC was even
raised as one of the principal legal reasons whkylihites States should not (or even could
not) ratify the Rome StatuteNevertheless, even though trial by jury may bearded as a
fundamentalcivil right in some jurisdictions and undoubtedly doestgbute to the
legitimacy of the judicial process, it has nevéaiated the status offaumanright guaranteed
by international law. Even those states that usegwdo not object to their citizens being tried
in jurisdictions where there are no juries; they i even regard this as an obstacle to
extradition.

The lack of a jury in international proceedingsd dhe ensuing amalgamation of the trier of
fact and the trier of law have also led to the xiglg of formal rules of evidence found in
adversarial systems. However, one of the hallmafkihie adversarial system has remained
relatively intact, namely the limited scope of aglge The appeals chambers of international
courts do not conduct a retrial, but reverse fddindings made by trial chambers of first
instance in specific cases only if “no reasonatitd thamber” could have established a given
fact beyond all reasonable doubt, which is the sappellate standard of review as the one
used in adversarial systems.

3. Rights of the Accused

3.1. Presumption of Innocenc@&he presumption of innocence is a fundamental jpieof
criminal law, protected by international human tgytreaties (see e.g. Article 14 (2) ICCPR,
Article 6 (2) ECHR), as well as by the Statuteshef ICTY (Article 21 (3)), ICTR (Article 20
(3)) and the ICC (Article 66).

The right to be presumed innocent is compriseavofélements. The first one is absolute and
is essentially procedural. As stated by Article(Bpof the Rome Statute: "[tlhe onus is on the
Prosecutor to prove the guilt of the accused.” bhtmen of proof must always be borne by
the prosecuting party. It is this aspect of thespneption of innocence, focusing on the
judicial proceedings themselves, that is identim@th on the international and the municipal
level.

The second aspect of the presumption of innocenceuch more elusive, and requires that
the accused must be treated as innocent both vatidoutsidecriminal proceedings, i.e. that
all public actors should refrain from asserting ¢jodt of an accused person as long as he/she
is not convicted by a final decision of the compeéteourt. However, the presumption of
innocence is a purely legal construct - in free dachocratic societies prosecutors generally
do not institute criminal proceedings against iremicpeople. The precondition for the

® For a general appraisal of international crimipralcedure, see the now standard reference workensubject,
by Richard May and Marieke Wierdaternational Criminal Evidencé€Transnational Publishers, 2002).

" See e.g. dittp://www.cato.org/pubs/pas/pa-311.html
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initiation of criminal proceedings in most coungries the existence of reasonable grounds
(sufficient evidence) to believe that a person basymitted a crime. The very nature of
international crimes, their manifest depravity, déimel fact that they often directly or indirectly
affect millions of people make it impossible to @k a strict interpretation of this public
aspect of the presumption of innocence. It caneatxpected of the multitudes of victims or
witnesses to keep their silence or for the medamoiitical factors to maintain the standards
developed for "ordinary" crimes. However, this legédecorum can still be expected from
court officials, such as the judges or the registsdo must fully observe their impartiality.

3.2. Nullum crimen, nulla poena sine legél ke principle of non-retroactivity of criminal law
has long been an essential part of municipal leyastems. However, ever since the
Nuremberg trials it has been accepted that theiptanof non-retroactivity cannot be used to
shield individuals from responsibility under intational criminal law.

This understanding afullum crimenis contained in international human rights instemts
(e.g. Article 15 ICCPR, Article 7 ECHR). It is ala reflection of the principle that states
cannot invoke their own internal law to justify thaon-compliance with obligations under
international laW and conveys the message that international lathése cases directly
addresses individuals: it establishes the crinmesponsibility of the perpetrator and protects
the rights of the victini.It should be borne in mind that the original seucdf international
criminal law is in the provisions of internatiomalstomarylaw, as subsequently codified by
treaty. The provisions of the ICTY and the ICTRtSt@s, as well as the Rome Statute of the
ICC, are principally not ofubstantivenature, such as those found in the criminal codes o
many states, but are essentigllsisdictional, establishing the crimes over which a particular
international court has jurisdiction. This necessi$ the use of customary law and makes the
role of the courts in defining and interpreting ttreminal offences themselves much greater
than in most states with a civil law traditiGhThe Statutes of the twam hoctribunals do not
contain an explicit statement of the non-retrodistiprinciple, while Rome Statute contains
provisions to that effect (Articles 22 and 23), atsb prohibits the expansion of criminal law
by analogy.

Its has not been claimed so far that the lack obxplicit statement of thaullum crimen
principle in the statutes of the tvaeal hoctribunals and the application of this principletie
jurisprudence of these tribunals has lead to argcaniiage of justice. The purpose of this
principle has at all time been to shield the imilral from the might of the state and to
prevent punishment for acts which could not havenkgerceived as prohibited or crimir
the perpetrator It cannot be seriously maintained that perpetsatd international crimes
could not have foreseen that their commission wadeédl to their criminal responsibility,
even if these acts were not explicitly prohibisedsuchunder their own internal criminal law,
or if their own law in some way justified their wrinal acts. For instance, the fact that the
category of crimes against humanity did not exighie criminal codes of the countries of the
former Yugoslavia does not mean that individualsl@éaot be held accountable for such
crimes, especially so because the "ordinary" crjroésvhich the elements of crimes against
humanity consist, such as murder, rape, assaulpidade, were punishable.

8 See e.g. Article 32 of thBraft Articles on Responsibility of States for mm@tionally Wrongful Actsadopted
by the International Law Commission at its fiftyirthsession (2001).

° For an interesting discussion of the principlenoh-retroactivity in international human rights laalbeit in a
somewhat different context, see the casBtofletz, Kessler and Krenz v. Germéeyore the European Court of
Human RightgApp. no. 34044/96 ECHR 227, 22 March 2001).

1% See in this regard Cassesp, cit, pp. 145-147.
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The application of thenulla poena sine leg@rinciple poses more serious questions, as
international law does not define precise penaftiesnternational crimes. The original idea
was for states to incorporate rules of internatia@meninal law into their own criminal law
and thus adapt the former to their own penal systehnticle 24 (1) of the ICTY Statute
prescribes that "[tlhe penalty imposed by the Tdhbamber shall be limited to imprisonment.
In determining the terms of imprisonment, the Ti@iambers shall have recourse to the
general practice regarding prison sentences idhés of the former Yugoslavia." A similar
provision can be found in Article 23 (1) of the IRStatute, and in the RPE of both tribunals
(Rule 101 (b). The practical effect of these prmns - other than excluding the imposition of
the death penalty - has not helped increase legighioty in sentencing. There had been
virtually no judicial practice regarding crimes agd international law, both in the former
Yugoslavia and in Rwanda, so recourse could onlynlaele to the national courts dealing
with "ordinary" crimes. The punishments in the anal codes of the former Yugoslavia were
much more lenient than those meted out by the ICTdf instance, the maximum term of
imprisonment was only 15 yedrsThe ICTY, on the other hand, has employed the |pen

life imprisonment:? it has also sentenced several defendants to mane40 years®

The Statutes of the twad hoctribunals do not prescribe strict ranges of punishis. The
Rome Statute of the ICC (Article 77) introduces sarhanges in respect to penalties - so, for
instance, the sentence of imprisonment is limited maximum of 30 years, or, if the crime is
especially grave and if the individual circumstacd the convicted person so warrant, a
sentence of life imprisonment can be imposed. Theut also allows the imposition of fines,
according to the criteria provided for in the RR4S, well as for the confiscation of the
proceeds of the crime itséff.

3.3. Ne bis in idem. The principle ofne bis in idenprohibits that the same person be tried
twice for the same crime. It is fundamental in mtesjal systems and is protected by
international human rights law (see Article 14 ICEPR). A common exception to the rule is
a re-trial in favour of the defendant, i.e. if He#svas found to be guilty in the first trial.

This principle is also protected by internationaignal law (Article 10 ICTY Statute, Article

9 ICTR Statute, Article 20 ICC Statute), thoughaisomewhat modified variant, necessitated
by the very purpose if international criminal jasti Namely, one of the main reasons for
trying the perpetrators of crimes against inteoral law before international courits that
states have been often been unable or unwillingrésecute. The international community
cannot tolerate that agents of a state commit iigecagainst their own citizens with
impunity and remain sheltered behind state sovetgid his was also the motivation behind
declaring the primacy of the existing internatioocminal tribunals over national courts. The
ICC, on the other hand, is envisaged as complement#h municipal jurisdictions, but its

1 Death penalty could also be imposed, althoughei voutinely substituted by a special sentencedofers
imprisonment.

12 Milomir Stakic was convicted of crimes against tamity in the Prijedor region of Bosnia, and senéehto
life imprisonment (IT-97-24-T, Judgment of 31 JARO3). The case is currently under appeal.

3 |n theDelalic (IT-96-21-T, Judgment of 16 November 1998, para93land 1194) and thAdeksovsk{IT-95-
14/1-T), Judgment of 25 June 1999, para. 248fs, the ICTY concluded that the requirementsiof24 of the
Statute are merely indicative, and not mandatorytfe court.

% For a detailed analysis see Susan Lahbljum crimen, nulla poena sine legelnternational Criminal Law’,
in A. Cassese, P. Gaeta, J. Joogscit, pp. 733-766.
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task is also to check whether domestic courts ccn@uoceedings in an internationally
acceptable mannét.

Therefore, Article 10 of the ICTY Statute (andfle same words, its counterpart in the ICTR
Statute), states that "[n]o person shall be trietbile a national court for acts constituting
serious violations of international humanitariaw lander the present Statute, for which he or
she has already been tried by the Internationduhal” and that "[a] person who has been
tried by a national court for acts constitutingiees violations of international humanitarian
law may be subsequently tried by the Internatidmddunal only if: (a) the act for which he or
she was tried was characterized as an ordinaryecran (b) the national court proceedings
were not impartial or independent, were designedhield the accused from international
criminal responsibility, or the case was not difitig prosecuted.” Article 20 (3) of the ICC
Statute similarly prescribes that "[n]o person viias been tried by another court for conduct
also proscribed under article 6, 7 or 8 shall edtby the Court with respect to the same
conduct unless the proceedings in the other caytWere for the purpose of shielding the
person concerned from criminal responsibility fames within the jurisdiction of the Court;
or (b) Otherwise were not conducted independentlynmpartially in accordance with the
norms of due process recognized by internatiomaldad were conducted in a manner which,
in the circumstances, was inconsistent with aminti@ bring the person concerned to justice."”

From the standpoint of human rights, the princigabrtcoming of Article 20 of the Rome
Statute is that it does not address a major isswerdemporary international law linked to
individual responsibility for mass atrocities, ndyehe conflict between the victims' right to
justice and effective remedy and the sovereigntrifhstates to proclaim amnesties and
confer pardon. Although, in exceptional cases, atme® and pardons may further the process
of reconciliation, they must never be allowed tediar impunity and injustice.

4. Due Process

Statutes of the international criminal courts andunhals guarantee almost all due process
rights found in most adversarial, as well as infoigl systems, such as the right of the
accused to be informed of the charges against kimthe right of the accused to remain
silent, or the duty of the prosecution to disclegeulpatory evidence, as well as the essential
structural principles, such as the impartiality andependence of judgéSOnly rights with
specific manifestations on the international level be considered here.

4.1. Detention on RemandDetention is an essential ingredient of criminadgedure: it is
meant to secure the presence of the accused aiahand preserve the integrity of evidence.
According to the jurisprudence of human rights lesdas well as the general practice in most
countries with a civil law tradition, the presungstiof innocence requires that detention be
used sparingly, only when sufficient and substémtiacause can be shown. The European
Court of Human Rights has opined that in no caseyelver serious, should detention be
regarded as mandatory. However, at the interndtiteveel detention is rule rather than

!> Despite the fact that the Rome Statute is a traaty that the ICC's jurisdiction is primarily basea the
consensus of the parties to the treaty, Articleoi3he Rome Statute empowers the Security Couacting
under Chapter VII of the UN Charter, to refer te tBourt a 'situation’, even if there is no othesibdor the
Court's jurisdiction, i.e. according to the temiédity and personality principles. This was appdiie done in
order to avoid setting up nead hoctribunals. See Luigi Condorelli and Santiago Vpahdo, '‘Can the Security
Council Extend the ICC's Jurisdiction?' and 'Refleand Deferral by the Security Council', in A. Sase, P.
Gaeta, J. Jonesp. cit, pp. 571-582, 627-656.

'® See e.g. Ruth Mackenzie and Philippe Sands, iatienal Courts and Tribunals and the Independehtee
International Judge44 Harv. Int1L.J.p. 271
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exception, both in law and in actual practice. THasinstance, while very little criticism has
been levied against the ICTY regarding the livimopditions in the ICTY's Detention Unit,
conditions for ordering detention and duration ¢oéhave raised serious questions pertaining
to the protection of the detainees' human rigmsontrast to the prevailing European human
rights standards, the ICTY RPE state that uporvalrin the seat of the ICTY, the accused
shall be detainedn a facility provided by the host country (Rulé)6and that the accused
may temporarily be released until the beginningheir trials if the accused and the states to
which they ask to be releas@dovide sufficient guaranteethat the accused shall appear
before the Tribunal for trial (Rule 65). A pre-triadge’s detention order is strictly formal:
the judge does not assess whether there are gréemdsdering detention, but is bound by
Rule 64 to issue such a decision automaticallgspective of the circumstances of the case.
The rules prescribe no limits on the duration ofedgon: even those accused that were
temporarily released pending trial must eventuladlydetained for the duration of their trials.

The process of state cooperation with internatiaonalts regarding the apprehension of their
nationals charged with crimes against internatidaal is always complicated and fraught
with political difficulties, even intentional obsittionism. An international criminal court
cannot therefore be expected to release a defemtanged with the most grievous crime,
who has sometimes avoided arrest for considerabke twithout firm guarantees from both
the defendant and the state to whose custody his/sbde released.

Nevertheless, the excessive length of detentiorairesthe biggest problem in the sphere of
the human rights of detainees. For example, MianKrajiSnik was arrested and placed in
ICTY detention on 3 April 2000, and his trial haeglan on 4 February 2004, meaning that the
total time of his pre-trial detention amounted tgers and 10 months. However, as stated by
some commentators, the length of detention doesmdepn the circumstances of each case;
the European Court of Human Rights has found atamege of detention of six years to be
consistent with the ECHR.

Another major problem is the absence of a remedydonpensation for persons who were
unjustly detained or convicted. Almost all demoicrdegal systems afford the wrongfully

convicted or detained persons the right to renakitin and compensation from the state.
Article 5 (5) and Article 9 (5) ECHR provide for right to compensation for unlawful

detention, while Article 3 of Protocol No. 7 to tB®CHR and Article 14 (6) of the ICCPR

stipulate such remedy in respect of wrongful commers. The statutes of ICTY and ICTR

have not established such mechanisms, but thigcemoing was removed in the Rome
Statute of the ICC (Article 85):

“1. Anyone who has been the victim of unlawful str@r detention shall have an enforceable
right to compensation. 2. When a person has byal lecision been convicted of a criminal
offence, and when subsequently his or her conwidtass been reversed on the ground that a
new or newly discovered fact shows conclusivelyttiere has been a miscarriage of justice,
the person who has suffered punishment as a resslich conviction shall be compensated
according to law, unless it is proved that the misclosure of the unknown fact in time is
wholly or partly attributable to him or her. 3. kxceptional circumstances, where the Court
finds conclusive facts showing that there has ba&egrave and manifest miscarriage of
justice, it may in its discretion award compensatiaccording to the criteria provided in the
Rules of Procedure and Evidence, to a person whe leen released from detention
following a final decision of acquittal or a ternaition of the proceedings for that reason."

7 See Robinsomgp. cit, p. 583.
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4.2. Right to Trial within Reasonable Timélhe right to a trial within a reasonable time and
without undue delay is laid down in internationainfan rights treaties, as well as in the
statutes of international courts and tribunalssTias probably been the single most invoked
upon right before the European Court of Human Righhder Article 6 (1) of the ECHR. As
noted, the fact that the accused before internaltioourts remain in detention for the duration
of their trials makes it all the more importanttthi@e latter be conducted expeditiously. This
is not always possible, due to the complex legdl factual issues involved and the limited
resources at the disposal of the internationaltso&urthermore, because international courts
have to rely on state cooperation to obtain keg&we, documents and witnesses, as well as
to apprehend the accused, delays in criminal pobdege are not always imputable to the
court itself.

Language issues also plague international coums, the costs of interpretation and
translation comprise a major part of their budgéle desire of several accused to act as their
own counsel may also greatly contribute to prolanigal (see 4.3). It can be concluded that
all these factors warrant a more lenient standénga@sonableness as to the duration of the
proceedings®

4.3.. Appointment of Counsel and the Right to Bepfresentation.Both national legal
systems and international human rights law guaeatfie right of defendants in criminal trials
to represent themselves, without the assistanamwfisel. However, there are fundamental
differences between adversarial and inquisitolyateans regarding the scope of the right to
self-representation, and these differences havesaigerged on the international levél.

To date, three persons accused before the ICTY, atremixed success, invoked their right
to represent themselves: Slobodan Milo§eWMojislav Seselj and, most recently, Momcilo
Krajisnik.

The Chamber presided by the late judge Richard BMyved MiloSevé to defend himself
with the help of three “legal assistants” of hisroehoosing, although it also appointed three
experts in various fields of law asnici curiag whose task was to monitor, as officers of the
Tribunal, the impartiality and fairness of the lirend to defend, where appropriate, the
interests of the accused.

In contrast, Judge Wolfgang Schomburg’s Chambeoiapgd stand-by counsel for Vojislav
Seselj, also against his explicit objectiéhs.

Due to Milosevic’s health problems, the Trial Chanlater found it necessary to appoint two
defence counsel while retaining only oamicus curiae However the appointed counsel
themselves appealed the decision on the assigroheaunsel to the Appeals Chamber, when
they were faced with obstruction by defence witessselected by MiloSexithey refused to
appear before the Tribunal because MiloSelvad been deprived of his right to self-
representation. The counsel requested the Tribtmalllow them to withdraw from the
proceedings due to the total absence of cooperatidncommunication with their client and
the ensuing ethical problems. The Appeals Chafhleid not reverse the Trial Chamber

'8 See Cassesep. cit, pp. 398-400.

1% For more, see Nina Jorgensen, ‘The Right of theuged to Self-Representation before Internatiomahi@al
Tribunals',98 A.J.I.L. 711pp. 718-722.

%0 SeeDecision on Prosecution's Motion for Order AppaigtiCounsel to Assist Vojislav Seselj in His Defence
9 May 2003. The case of Seselj is currently ingteetrial stage.

#! Decision on Interlocutory Appeal of the Trial Chaerib Decision on the Assignment of Defence Coutsel
November 2004.
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decision as to the assignment of counsel as siioSevi¢ is still represented by counsel

assigned to him, contrary to his wishes. The App€&dlamber found that the Trial Chamber
had discretion with regard to the management ofptioeeedings, that it had not abused its
powers, and that it had been guided by its dutgaimplete the trial within reasonable time.

The Appeals Chamber changed the modalities of thieslof the appointed counsel so that
MiloSevi¢ now conducts the examination-in-chief of withesaed controls the presentation

of evidence of the defence, while counsel playlzssliary role.

The question of assignment of defence counsel sigtie express wishes of the accused in
any given case can be approached by three all&gsfirBt issue is one of principle - whether
the right of the accused to represent him is albsalu subject to specific restrictions. Many
European legal systems, such as the French, GeBelman, and the one in Serbia and other
countries of the former Yugoslavia, recognize th&titute of mandatory defence for certain
serious crimes, presuming that the accused in sasbs may not be able to defend himself
successfully. However, there are fundamental diffees between inquisitorial and
adversarial systems as to the appointment of chuarse, more importantly, as to the role the
advocate plays in the proceedings. In inquisitosigstems, the accused is by appointing
counsel not prevented from actively participatingthe proceedings. On the other hand, in
adversarial systems the right to self-represemtaiso almost absolute, but as soon as a
defendant appoints counsel he can no longer paatieiin the proceedings in an active
manner.

Article 21 (4.d) of the ICTY Statute, which relieeavily on Article 14 (3(4)) of the ICCPR,
prescribes that an accused shall have the rigiefiend him/herself but will be assigned legal
assistance iany case where the interests of justice so reqainel without payment by the
accused if he/she does not have sufficient meapaydor it. An identical provision can be
found in the ICTR Statute (Article 20 (4.d)) ance tRome Statute of the ICC (Article 67
(1.d)). In other words, appointment of counsel @ hmited only to situations where an
accused cannot afford to hire an attorney. Thielsse the position of the European Court of
Human Rights stated in its judgment@noissant v. German§fAnother relevant precedent is
that of the Human Rights Committee, which in itews onMichael and Brian Hill v.
Spairf®, stated that the complainant, who had been acdusfede a Spanish criminal court,
must have been allowed to represent him in thesgistances of that particular case, but still
did not say that the right to self-representati@s\absolute.

The second question is whether interests of justiGe particular case require the imposition
of a defence counsel. In the MiloSewase, it appears that, in any inquisitorial systérma
inefficiency and irrelevance of MiloSes defence would constitute sufficient grounds to
impose defence counsel. The ICTY judges have, hewyedopted a different approach.

The final question is not one of law, but of judicpolicy - although the Chamber h#ue
right to assign defence counsel to Miloggthe question arises whethesltould have done
so. In this case, the Chamber should have been guigethe principle that the public
impression of a fair trial is as important as tha itself. *

22 Judgment of 25 September 1992. Series A No 237hB.Court found that the provision of the Germam€o
on Criminal Procedure on mandatory assignment ahsel in specific circumstances was compatible with
ECHR.

23 Communication No. 526/1993.

24 See Vojin Dimitrijevé, 'Justice Must Be Done and Be Seen to Be Done:Mitesevic Trial’, East European
Constitutional Reviewl-2/2002, pp. 59-62
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To conclude, the right to self-representation i$ albsolute, in national legal systems, in
international human rights law and in internatiocraninal law. It must not be used to stage a
mockery of the proceedings or as an excuse to dheidole purpose of a criminal trial - the
determination of a defendant's guilt or innocemt®wever, utmost caution must be exercised
and both fairness and tlappearanceof fairness must always be maintaingter alia, this
means that alternative modalities, which are foréaytraditional adversarial systems, have to
be taken into consideration in order to assureattieze involvement of the accused in his
trial, if the accused so desires.

5. Rights of Victims

The accused is in the central focus of criminakpemings — it is his rights and liberty that are
in jeopardy. On the other hand, the purpose ofrmat®nal criminal law is to redress most

serious and massive human rights violations, whictdanger the very fabric of the

international community and of civilized societyid therefore very important for the victims

of such atrocities to appear in court, to confritlaise who have violated them and to obtain
some measure of satisfaction. Their voices mustdaed, their pain and anguish known, and
their names must not be forgotten.

The position of victims before the ICTY and the KThas been similar to that in adversarial
systems, although both the judges and the prosecutave tried to accommodate their
requests. The Rome Statute grants some speci# tiglvictims, expanding their role in the
criminal proceedings and thereby again deviatimgnfithe traditional adversarial model. It
establishes an effective remedy through which mistcan obtain at least some compensation
for the violations of their human rights. In cagésnassive atrocities, victims usually cannot
obtain any reparations from the perpetrator(s)nast of them do not possess enough assets,
or are not under the jurisdiction of a specifidestd heir best chance to secure compensation,
and at that a very flimsy one, has been to suestae itself, given that perpetrators of
massive human rights violations have usually begents of a state, which entails the
responsibility of the latter. However, this rousealmost invariably fraught with practical and
legal difficulties, such as sovereign immunity apey of the statute of limitations regarding
compensation. The Rome Statute (Article 75) giveess@ourt the authority to determine the
scope and amount of any damages suffered by thenyiand to make an order directly
against a convicted person specifying appropria@nmations to, or in respect of, victims,
including restitution, compensation and rehabibitat The Rome Statute goes even further in
Article 79, which provides for the establishmentaofrust fund for victims, to which states
parties to the Statute will contribute, and fromiebhthe victims will be compensated, if
compensation cannot be obtained from the perpetrabmself. The success of this
mechanism will entirely depend on the willingnedsstates to contribute to this fufd.

Also, Article 68 of the Rome Statute, entitleddteiction of the victims and witnesses
and their participation in the proceedings”, pregdor measures to safeguard the dignity and
physical and mental integrity of the victims if yh@ppear before the court as witnesses, such
as conduct of proceedings in camera or the prets@miaf evidence by electronic means.

6. Conclusions

The Statutes and the rules of the internationahio@l courts and tribunals are in general
conformity with the body of international human hig law, though with certain

%5 See also Jorgensea. cit, pp. 725-726.

% As of June 2005, states have pledged 400.000 .eur@ee at http://www.icc-
cpi.int/library/about/newsletter/4/pdf/ICC-CP1_NLEn.pdf.




-12- CDL-UD(2005)015

qualifications. It is sometimes not possible to lgpghese standards in the same manner in
municipal and international criminal proceeding®t,Ythis does not mean that international
criminal courts can disregard long-establishedsroligjudicial propriety and due process. The
respect of human rights of all participants in ¢nah proceedings is a value in and of itself.

There are, however, at least two more reasons mtbyniational courts must exercise extreme
caution and restraint.

The first is that, unlike most national courtsgimational criminal courts are under no regime
of external judicial control and review of theirspect for human rights of participants in

proceedings before them. No defendant whose humgats rhave been violated before an

international court can file a complaint to the &ean Court of Human Rights, to a UN

treaty body, or even to the national courts ofMle¢herlands, Tanzania or, for that matter, any
other state. It is this lack of external contrevhich would have been complicated and highly
impractical even if it were jurisdictionally poskb which mandates that international courts
and tribunals must maintain an equivalent levgdrotection of fundamental rights.

Secondly, as the main purpose of international ioamjustice is to redress most grievous
violations of human rights, these same human righisst be respected in the course of
international criminal proceedings. If internatiboaurts are to aid in any way the process of
reconciliation and transitional justice, they mtdatow the highest standards of fairness, for
the people on all sides of wars and conflicts Havacquire trust in these judicial institutions
and believe in the veracity of their decisionsddies not suffice that justice is done before
international courts, but it must also be seeretddne.



