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1. The question of whether human rights norms d@raracterized from a special or
hierarchical status in international law dependshencriteria guiding our research.

Human rights treaties, it has been noticed, diffieeady from ordinary treaties, since the
reservations-regime of the Vienna Convention onlthe of Treaties is inappropriate with
respect to them, and succession into human rigiisies is considered to be automatic. But,
according to the same scholar, ojuly cogensules as well asbligations erga omnesan be
considered to be of a constitutional nature, ad a®lobligations arising out of the UN
Charter and general principfes

Hierarchical status of human rights norms is hémumscribed to the relationship between
human rights treaties and ordinary treaties. Bus perspective leaves open the question of
the hierarchical status of human rights norms a$,ssince some human right is provided
from jus cogensules, which, given their constitutional natureosld be deemed superior to
other human right treaties. Moreover, obligatienga omnesffecting non-derogable rights
might derive both from customary law and treaty.

Since the status of human rights norms cannot fieeréd from sources of law, we must rely
here on a content-based notion of hierarchy. Thianfirmed from the fact that no
international Court will deny thajus cogensobligations exist, and that is rather the
uncertainty of its contents that forms a barrier # wider acceptance of the idea of
peremptory norms by both states and internatiomats.

The shift we are assisting at from a “value-fretate”, necessary for a horizontal world
where no single state can claim supremacy, tow#adsiore value-oriented attitud®”is
decisively driven from the need for the protectminthe human person. Once said this, a
content-based notion of hierarchy is needed, ametetore, a definition of basic, or core,
human rights. This appears a difficult questiort, ardy because of deep political divisions
and different perceptions of human rights valuéhiw the international community, but
also because of the uncertainties affecting thal lggounds of the definition.

At this respect, | will argue that the definitiohcore human rights needs to take account of
the different circumstances which it ought to bagdd to. | will then refer to one of those
circumstances, that is, the evolution affecting bhanrights clauses of EU cooperation
agreements with third countries, with the aim dfiamcing the approach to the issue.

2. During the first decades of the twentieth cgntit was never denied that protection of
human rights was a matter for each individualesteid did not concern the international

community, notwithstanding the treatment of Armasién Turkey and of Jews in Germany
This rule of indifference, as we might call it, nmly characterized international law, but

! S.Kirchner,Relative Normativity and the Constitutional Dimemsbf International Law: A Place
for Values in the International Legal Syster@2rman Law JournaNol. 5, January 2004, at 5.

2 S Kirchner Relative Normativityat 2.

% T.Koji, Emerging Hierarchy in International Human RightsdaBeyond: From the Perspective of
Non-derogable Right&uropean Journal of International La\#001, 937.

* H.G.SchermersAcceptance of International Supervision of Humagh®j Leiden Journal of
International Law 1999, at 821.
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corresponded to the acceptance, at the nation#d, setha formal notion of constitution,
according to which a text may be called a congtitutvhen certain procedural requirements
are met, irrespective of its contents, including timature of the regime, authoritarian or
democratic, which it introduces.

After the Second World War and the Nuremberg ttia¢, Universal Declaration and other
Charters on human rights, the ECHR included, weumdied on the value of dignity of the
human person. This, again, corresponded to the omweception of constitutionalism
contextually emerging in Western Europe’s naticstates. But all these novelties were not
expected to function as a Trojan horse in an iatésnal system wholly dominated by
states. Prohibition of United Nations intervention in destic jurisdictions, stated in Article
2, para. 7, of the UN Charter, was deemed suffidepreserve the traditional sovereignty of
states.

During the Cold War, interference in domestic jditsions for human rights purposes was
barred both by the resistance of communist cows)taad by the fact that the United States
could express its concern over human rights withmaning to fear that this might be
detrimental to its security interests. In other dgyrconsiderations of power politics and
moral ethical considerations coincidett is not surprising, then, that the Final Adttoe
Helsinki Conference on Security and Cooperatioicumope of 1975 put abstention from
intervention in domestic jurisdictions (Principld)\Von an equal footing with respect for
human rights and fundamental freedoms ( Principle V

During those decades, the efficacy of the UniveBstlaration of Human Rights of 1948
was thus paralyzed, even after its translation th# binding rules adopted with the two
Covenants of 1966, respectively, on civil and pdit rights and on economic, social and
cultural rights. Besides, that very distinctionleefed longstanding quarrels between the two
power blocks about the priority of civil and padi over economic, social and cultural rights
or vice versd, which drove many scholars to consider the UnaleBeclaration as a set of
moral precepts without legal binding fofce

However, in the meanwhile, important legal develepts occurred in the field of human
rights. In theBarcelona Tractioncase (1970), the International Court of Justickel hieat
obligationserga omnesffect “the principles and rules concerning bagjbts of the human
person including protection from slavery and radcrimination®. Such “basic rights”
were referred to gross violations, roughly corregpiog to those protected under the Vienna

® See A.BianchiGlobalization of Human Rights: The Role of Nonestattors in G.Teubner (ed.),
Global Law without a Statdartmouth, Aldershot, 1997, 183.

® p.BaehrThe Role of Human Rights in Foreign Politiyed., London, Macmillan, 1996, at 85.

" Those quarrels stemmed from a contested deci$ittedJN General Assembly in 1951 based on
the underlying assumption that civil and politicghts were absolute, immediate and justiciable,
whereas economic, social and cultural rights weogmammatic and would be costly to implement:
see J.DineHuman Rights and Company Law M.K.Addo (ed.)Human Rights Standards and the
Responsibility of Transnational Corporatign€uwer, The Hague, at 211.

8 P.Meyer-Bischle corps des droits de 'homme. L'indivisibilitévome principe d’interprétation et
de mise en ceuvre des droits de 'homEditions Universitaires Fribourg Suisse, 1992, &5d
N.Bobbio,L'eta dei diritti Einaudi, Torino, 1990, 41.

° Barcelona Traction, Light and Power Company, Limjtrret, Cl.J, Recueil, 1970, at 32.
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Convention on the Law of Treaties of 1969 with pieclamation ofus cogengprohibition
of aggression, genocide, slavery, racial discritmima and self-determination of peoples).

To the contrary, the above mentioned “basic rigllis’not correspond to the human rights
recognized from the UN Covenant on Civil and PcéitiRights and that on Economic, Social
and Cultural Rights of 1966, covering a wider $peo than those provided in strictly
humanitarian terms. Moreover, human rights listethe UN Covenants appear differently
connected with the welfare of individuals, sinceytmot only need to be protected from the
State, but also to be promoted through an actileeabthe State. Does this mean that they
cannot be deemed “basic human rights”? The answvges to the extent that we refer such
rights to gross violations, as in tlBarcelona Tractioncase or according to the Vienna
Convention’s list, which presuppose an abstentibthe State from interventions violating
the dignity of the human person. The answer iswitgnever we refer the basic nature of
human rights to the minimum welfare of the indivajurather than to strictly humanitarian
considerations. While certain rights, e.g. the trigheducation or freedom of the press, are
unlikely to fall within the latter category, thegrtainly fall within the former.

Our difficulties in achieving a satisfactory resperio the question of which human rights are
core or basic could thus be significantly reducathough of course not eliminated, if we

leave aside the ambition of giving a once-for-aflsponse to that question, and,
correspondingly, take account of its different dimsions.

3. 1 will further concentrate on the minimum we#andividual’'s dimension of basic human

rights. At this respect, the dissolution of the ®bwlock was perceived as a unique
opportunity for launching a new vision of humanhtgy grounded on the mutual relationship
among the classes of rights which the two UN Comenaad separately recognized. This
vision, as we will see, might improve the underdiag of the evolution affecting human

rights clauses of the EU agreements with third toes

By enunciating the principle of indivisibility beeen human rights as recognized in the
Universal Declaration, and by considering democra@velopment and respect for human
rights “as interdependent and mutually reinforcingye Vienna Declaration and Programme
of Action, adopted by consensus by the World Canfee on Human Rights on 25 June
1993, appears as a watershed after the deep divisioich had characterized the
international community during the Cold War. Albgiell known to René Cassth the main

drafter of the Universal Declaration, the principhé indivisibility contrasted with the

propaganda and political behaviour of the two bsodiring the Cold War. Hence derives the

importance, on historical grounds, of the explieference to that principle in the text of the
Vienna Declaration.

But the principle of indivisibility of human rightacquires also a positive meaning, being
recognized as a fundamental guideline to achiegestid of both protecting and promoting

the “inherent dignity” of human beings enunciated the Preamble to the Universal

Declaration. This implies structural interconnesti@nd mutual reinforcement between such
classes, civil and social rights included.

10 3.-3.Dupuyl-'universalité des droits de I'hompir Studi on. SperdutMilano, Giuffré, 1984, 547.
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The indivisibility principle corresponds to a cooation that is deeply embedded in the
experience of courts and international organizstidhe European Court of Human Rights
has frequently asserted its competence over cars®s concerning social issues, to the
extent that they involve civil and political rightevhose protection is at the core of the
Court’s task§. And the International Labour Organization hascdbsd the freedom of
association of workers both as a civil libertyas a requirement for the social covenant,
includinginter alia the right to collective bargaining and equal asdesthe labour mark&t

The indivisibility principle should also be connedtwith a new understanding of human
rights. According to recent constitutional thinkjrige theoretical distinction between social,
or economic, and civil rights does not necessdeld to the conclusion that they are
incompatible. The long-standing assumption thay aaicial rights are costly to implement
has been convincingly rejectéd Moreover, many scholars believe that human rights
concerning material goods differ from basic ne¢alshe extent that entittement to them does
not correspond to a right to receive passive as®ist but gives each individual the
opportunity to become author of his or her ownd@a™®. And that, in turn, the so-called
negative rights cannot be conceived only as ré®ms against intrusions into the
individual's realm: by ensuring freedom of choidbpse rights enhance also a mutual
relationship, whether conflictual or cooperativefvibeen the holders of these rights, and thus
a common learning process.

Indivisibility and interdependence between humaghts are also clearly needed with regard
to market competition. Historical experience ha#lyfuemonstrated that markets risk

destroying themselves, unless liberty rights, priypeghts and social human rights are
protected and abuses of power are constitutionastrained. Market failures affecting

human rights should thus be corrected, both atrd¢lgeonal and at the international scale,
through labour, social and health legislation, anohibitions of cartels and environmental
pollution, without preventing citizens from engagiin mutually beneficial trad

Indivisibility is strictly connected with human digy, which is put at the edge of the human
rights edifice, as an intrinsic value which is inqmatible with a purely utilitarian approach to
human rights. On the other hand, by presupposirag the protection and promotion of each
human right have crucial consequences on the egioh and promotion of every other
right, the indivisibility of human rights encouesya consequentialist approach to human
rights policies.

It should therefore appear clear that the indivlisgoof human rights implies rejection of a
hierarchical relationship between the five classesuman rights enshrined in the Universal
Declaration. But this does not prevent from seaigha category of core human rights. It
only prevents from excluding some human right friwvait category because of its pertinence
to one class or to the other.

1 See M.Delmas-MartyTrois défis pour un droit mondiaBeuil, Paris, 1998, 51.
12 See P.Meyer-Bisclie corps des droits de I'hompi®1 ff.

'3 See S.Holmes and C.R.Sunstdihe Cost of Rights. Why Liberty Depends on TaXes York,
W.W.Norton, 1999.

4 F.Meyer-BischLe corps des droits de I'hompmit., 329.
15 E-U.Petersmannime for a United Nations ‘Global Compact’ for lgrating Human Rights into

the Law of Worldwide Organizations: Lessons fromropean Integration European Journal of
International Law 2002, at 640.
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It is worth adding that, according to ParagraphoB8the Vienna Declaration, states should
abstain from unilateral measures putting obstatdesiternational trade and barring the

achievement of adequate standards of living fopfgewith regard to food, health, housing

and social services. This presupposes a positis®rviof market competition, aimed at

ensuring such standards. Since development, deoyoarad respect for human rights are
deemed mutually reinforcing and since, particulafdyr market competitions are no longer

perceived as incompatible with social developmesttent declarations and programmes on
human rights reject a dogmatic approach to theideasbetween universalism and market
competition. These tensions may not become intodstprovided that a balanced approach
is followed in introducing competition and socialas, and in enhancing true respect for
human rights and democracy.

Such an approach reflects also the fact that tiredbinsistence on a complete separation of
trade and human rights has been overtaken by thelapenents of the 1990s. It appears
therefore pertinent to consider how the link betwemde and human rights has been
established according to the human rights clauseéeeoEU cooperation agreements with
third countries’, and whether the evolution affecting these clatisesonnected with the
principle of indivisibility.

4. The European Union has had a pivotal role anmmting human rights and democracy at
the international level, and this both in termspofcedures and means aimed at thatend
This role applies also in terms of financial resas; given that in 1998 the budget for the
UN High Commissioner for Human Rights expenses artemlito less than one quarter of
that of the “European initiative for democracy dnaman rights protection”, which was only
one of the main EU initiativé$

Such special engagement in human rights issuesbeamnnected with a tradition which
goes back to the adhesion by EU Member Statest&uhopean Convention on Human

Rights and Fundamental Freedoms (ECHR) of 195Qifyieg the first efforts at the
international level to overriding national borddées human rights protection’s sake. It is
worth recalling, in this regard, that Article 6 thle EU Treaty refers to the ECHR as one of
the bases of respect for fundamental rights byEthie

Nevertheless, the EC practice of conditioning depelent aid, cooperative agreements and
bilateral trade on respect for human rights and abeacy, has long been affected by legal
uncertainty. Leaving aside the question concertiiegdegal basis which under European law
are needed for exercising EC and EU competendbeifield of human rights, reference will

be made to the compatibility of the conditionalgyactice with Article 60 of the Vienna

Convention on the Law of Treaties. Since this mimn forbids a state from suspending or
terminating an agreement unless an “essentiabefaof such agreement has been violated,
the right of the Community to suspend or termirateagreement for reasons connected with

16 B Brandter and A.Rosa3rade Preferences and Human Rights P.Alston (ed.)The EU and
Human RightsOxford University Press, 1999, at 700.

7 A.Tizzano,L'azione dell'Unione europea per la promozione gtatezione dei diritti umanil
Diritto dell'Unione Europeal999, at 163.

'8 For these data see P.Alstdbiritti umani e globalizzazione. Il ruolo del’Eupa, EGA, Torino,
1999, at 109.
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the disregard of human rights by the third courtigcerned is subordinated to the insertion
of a “human rights clause” in the text of the agneat as an “essential element” of that
agreement.

The EC agreements previous to 1992 did not prothdeinsertion, thus rendering doubtful
their own legal basis. But, after that year, al #tgreements have been accompanied by the
“essential element” clause, which, according to EQlihgs, spells out the condition as
provided by Article 60, Vienna Conventith

In the meanwhile, a complementary clause was edewithin the single cooperation

agreements, defining the procedures aimed at asueg the violation of the human rights

clause and the related sanctions. While the sceddlBaltic clause”, inserted in the

cooperation agreement with Estonia of 1992, pravittee immediate suspension of the
agreement in case of alleged violation of the humngints clause, the “Bulgarian clause” of
1993 and all the following clauses required a ctiasan procedure among the parties prior
to the suspension of the agreement, conceivedrragh& measure of last resort.

In 1995, the human rights clause was inserted witliticle 5 of the IV Lomé’s Convention,
regulating cooperation agreements of the EC witlPAtbe “African, Caribbean and Pacific
Group of States”), and procedures inspired to“Budgarian clause” model were herein
provided with respect to the disputes concerningabiéged breach of the human rights
clause.

In substituting the IV Lomé’s Convention, the 20D6tonou’s Convention affords a broader
framework of mutual engagements between the ECtla@dACP Group, including “joint
institutions” (the Council of Ministers, the Comie of Ambassadors and the Joint
Parliamentary Assembly) aimed iater alia conducting the political dialogue, adopting the
policy guidelines necessary for the implementavbthe agreement and resolve any issue
liable to impede its functioning (Title I, Part).ll

According to Article 9, para. 2, “Respect for hunraghts, democratic principles and the rule
of law, which underpin the ACP-EU Partnership, kbhatlerpin the domestic and

international policies of the Parties and congitilte essential elements of this Agreement”.
Article 96, para. 2, states that

“If, despite the political dialogue conducted reggly between the Parties, a Party considers
that the other Party has failed to fulfil an obtiga stemming from respect for human rights,
democratic principles and the rule of law refertedn paragraph 2 of Article 9, it shall,
except in cases of special urgency, supply therd®aety and the Council of Ministers with
the relevant information required for a thorouglamination of the situation with a view to
seeking a solution acceptable to the Parties. iBoetid, it shall invite the other Party to hold
consultations that focus on the measures taker drettaken by the party concerned to
remedy the situation”.

If the consultations, it is added, “do not leadatcsolution acceptable to both Parties, if
consultation is refused, or in cases of speciatney, appropriate measures may be taken”.
The term “cases of special urgency” is referredexaeptional cases of particularly serious
and flagrant violation of one of the essential edais referred to in paragraph 2 of Article 9,

19 Case C-268/94Portugal v. Council(1996), ECR 1.6177 (para.27). See E.Reidel and i|.W
Human Rights Clause in External Agreements of t8¢ i P.Alston (ed.),The EU and Human
Rights at 729.
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that require an immediate reaction”. The term “appate measures” is referred to
“measures taken in accordance with international End proportional to the violation. In
the selection of these measures, priority must igengto those which least disrupt the
application of this agreement. It is understood gwspension would be a measure of last
resort”.

5. From the “Baltic clause” to the Cotonou’s Comntven, a significant evolution has affected
both the procedures and sanctions connected watlcltimed violation of the human rights
clause.

By relying only on the immediate and automatic sumspon of the agreement, the “Baltic
clause” was a rather primitive attempt to regutaie issue. Such suspension was provided
irrespective of its collateral damages even ongiteeind of human rights protection in the
country concerned, thus resembling to the UN ecooganctions, such as trade restrictions,
investment restrictions and embargoes, which haeere a preferred policy instrument of
foreign policy-makers after the end of the Cold War defining and enforcing sanctions
regimes, the Security Council has demonstrated lamosd complete disrespect for
international law standards, particularly the crétef proportionality and discrimination, and
a scarce consideration of the effectiveness okthesasures.

The further EU-ACP cooperative agreements and Quiores have progressively enlarged
the array of measures, as particularly demonstfabed the express reference to the criterion
of proportionality in the Cotonou’s Convention. Gatftation procedures have also been
introduced and progressively enhanced, togethdr antinstitutionalisation of the “political
dialogue” among the parties.

While deserving due attention to international Etandards, these developments presuppose
that an alleged violation of the human rights ctaneeds to be ascertained in light of many
elements. As reported earlier, that clause consisteespect for human rights, democratic
principles and the rule of law”. Moreover, thewaisistence on “political dialogue” among
the parties of the cooperation agreements preseppuer alia that the human rights

concerned require not only protection from unduse3 interference into the realm of the
individual, but also active public policies andententions.

The evolution affecting the measures aimed at theeivance of the human rights clause
mirrors not only the dimension of human rights aslividual's welfare, but, more
specifically, the indivisibility of human rights adfirmed from the 1993 Vienna Declaration,
and a consequentialist approach to human rightsiesl

Searching for a satisfactory definition of basientaun rights might here seem an intractable
burden, not only because human rights do not stem bbligationserga omnesbut also
because their own definition could not be establilsa priori. On the other hand, it should be
reminded that conditionality is a fairly recent gfiee, whose improvements are strictly
related to the emergence of minimum standards ofamurights protection and promotion.
The question of whether this might lead to a prsgikely refined definition of basic human
rights remains of course open. At any rate, animgguto the practice of conditionality
might appear a fruitful enterprise in this perspect

%0 W.M.Riesman and D.L.StevickThe Applicability of International Law Standards tnited
Ecnomic Sanctions Programmé&siropean Journal of International Law998, at 126.



