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Introduction

In 1968, the states attending the first United dfaiConference on Human Rights in Teheran
pronounced that all human rights are indivisbleA decade later, General Assembly
resolution 32/130 of December 16, 1977, reiterated all human rights and fundamental
freedoms are indivisible and interdependent antléfaal attention and urgent consideration
should be given to the implementation, promotiod @notection of civil and political and
economic, social and cultural rights. Despite spobclamation, repeated from Teheran to
Vienna, the issue of hierarchy within the fieldmafman rights remains debatedebate has
included discussion of the importance and impacdoétrines of normgus cogensand
obligationserga omnesas well as labeling certain human rights core amn-derogable. In
general, there appears to be a gulf between fahkieg claims of scholars about the content
and consequences jois cogenr other bases for differentiating rights and tharencautious
practice of states and most international tribun&ls the same time, within and among human
rights treaties, states can and have singled otdicenorms for special treatment (e.g. making
rights non-derogable rights or criminalizing themwlation).

The relationships among, and the sources of, tiereint doctrines are complex. It appears
logical that all international crimes are obligatoerga omnesbecause the international
community as a whole identifies and may prosecuig punish the commission of such
crimes. The reverse is not the case, however. Noblbdigations erga omneshave been
designated as international crimes. Racial disciatmon, for example, has been mentioned by
the ICJ as an obligatioerga omnesbut it is not included among international crineghe
Rome Statute or other agreement. As for sourcgsrnational crimes are established by
treaty, obligationserga omnesprimarily by custom. Treaties may change custornstom
may render obsolete earlier agreements, treatigs pugoort to forestall the formation of
contrary custom (as UNCLOS does). In this contest,cogenor peremptory norms can be
viewed either as a new and non-consensual sourdegaf obligation or as a consensual
identification of certain norms in positive law thare given a normative status higher than
others. In its Advisory Opinion on the Threat oseJof Nuclear Weapons, the ICJ did not
resolve this question, saying only that the questiiether a norm is part of tles cogens
relates to the legal character of the nérm.

! SeeFinal Act of the International Conference on HunRights, Teheran, 22 April - 13 May 1968
(United Nations publication, Sales No. E.68.XIV.@)ap. Il, para. 13.

2 The related issue of whether or not human sidgav generally has primacy over other internationa
law matters was dealt with in the first sessiothe$ seminar.

® As remarked by the International Court of Jusiitéhe North Sea Continental Shelf Cases, "Without
attempting to enter into, still less pronounce ugmy question ofus cogensit is well understood that, in
practice, rules of international law can, by agreetnbe derogated from in particular cases, or etsden
particular parties ..." 1969 ICJ Rep. 42, para. 72.

* Legality of the Threat or Use of Nuclear Weapohdyisory Opinion, ICJ Rep. 1996, para. 83. The
Court went on to say th&The request addressed to the Court by the Gensssmbly raises the question of the
applicability of the principles and rules of huntanian law in cases of recourse to nuclear weapoks the
consequences of that applicability for the legadityecourse to these weapons. But it does no# this question
of the character of the humanitarian law which wloapply to the use of nuclear weapons. There éetbre, no
need for the Court to pronounce on this matter.
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l. Jus cogens

In national legal systems, it is a general prireipl law that individual freedom of contract is
limited by the general intereSt Agreements that have an illegal objective are aid those
against public policy will not be enforcéd. Private agreements, therefore, cannot derogate
from the public policy of the community. The intational community remains divided over
whether the same rules apply to the internatioegall system and whether there are other
consequences to violations of peremptory normspmheywoiding inconsistent agreements. A
strictly voluntarist view of international law rejes the notion that a State may be bound to an
international legal rule without its consent andstidoes not recognize a collective interest that
is capable of overriding the will of an individuakember of the society. The PCIJ, in one of its
first decisions, stated that [t]he rules of lawdimg upon States . . . emanate from their own
free will as expressed in conventions or by usage®rally accepted as expressing principles
of law’.*® As recently as 1986, the ICJ reaffirmed this apphoin respect to the acquisition of
weaponry by State¥.

The extent to which the system has moved and nilaynsive toward the imposition of global
public policy on non-consenting States remainsliigkebated, but the need for limits on State
freedom of action seems to be increasingly recaghiinternational legal instruments and
doctrine now often refer to the common interesthanity® or common concern of mankind
to identify broad concerns that could form parirdgérnational public policy. References also
are more frequent to the international communitgragntity or authority of collective actién.

The assertion ofus cogensnorms in practice has focused on two main issu€k) the
“trumping” value of such a norm over other normdrdérnational law, especially customary
immunities from suit; (2) imposition of a norm orparsistent objector or in a national system
which does not give supremacy to “ordinary” intdéim@al law. It should be noted that the
problem of dissenting States is not as widespreadngght be assumed; all states have
accepted human rights obligations as members ditiied Nations and are parties to at least
some of the international instruments. In most sageerefore, the problem is one of ensuring
compliance by States that have freely consentédembligations in question and not one of
imposing obligations on dissenting States. It #h@lso be noted that there is rarely, if ever,
any discussion of the evidence that leads to tmelasion that a particular norm or right is
part of thejus cogenscanon. Instead, most tribunals and scholars nugiseipported and
conclusory assertions in this respect. The redsaiof this section reviews the development
and application ofus cogengsloctrine in theory and in practice.

a. Development gtis cogenss a concept

The notion ofjus cogensor peremptory norms as a limitation on internaalofieedom of
contract arose in the UN International Law Comnaissiuring its work on the law of treaties.
An early ILC rapporteur on the subject proposed tha ILC draft convention on the law of
treaties include a provision voiding treaties cantrto fundamental principles of international
law.> This proposal clearly constituted a challengentodonsensual basis of international law,
which viewed States as having the rigiter seto opt out of any norm of general international
law. It also represented progressive developmeiritefnational law and not a codification of

5 Sir Humphry Waldock proposed the concept dmdet categories glis cogens(1) illegal use of
force; (2) international crimes; and (3) acts orisEions whose suppression is required by internatimw. The
categories were dropped by the ILC, because eachemga opposition from at least two-thirds of the
Commission. See Kearney and Dalton, 1970, p 535.
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existing State practice.The concept was controversial and divided thek@eConference on
the Law of Treaties. Strong support came from tbeied bloc and from newly independent
States, who saw it as a means of escaping coleraakgreements. Western countries were
less positive and several expressed oppositiorhéonbtion of peremptory norms, voting
against the provision and withholding ratificatiohthe treaty because of persisting objections
to the concept. To date, the VCLT has garneredrafcations, a little over half the countries
of the world.

The drafting of a second treaty on treaties, t61gienna Convention on the Law of Treaties
between States and International Organizationsicatetl continued uncertainty over the
concept of normgus cogensThe text proposed by the ILC included provisiongus cogens
modelled after the 1969 VCLT. The commentary catleel prohibition of the illegal use of
armed force embodied in the UN Charter the mosabid known example of a peremptory
norm and also claimed that the notion of perempianyns, as embodied in VCLT Atrticle 53,
had been recognized in public international lawobefthe Convention existed, but that
instrument gave it both a precision and a substamieh made the notion one of its essential
provisions’ The representative of France disagreed during {eeapy drafting session,
expressing his government’ opposition to VCLT Adi&3 because it did not agree with the
recognition that article gave jos cogenswhilst another government call¢us cogensstill a
highly controversial concept which raised the fundatal question of how to recognize the
scope and content of a peremptory norm of genatalnational law, noting that time had
revealed ‘a divergence of views since 1969 regagrthe nature of norms @iis cogenswhich

it had not been possible to defih@he text of the Convention was adopted by sixtyeseto
one, with twenty-three States abstaining; it haggenter into force. Several States explained
their abstention by referring to the Articles comieg jus cogensincluding the dispute
settlement provisions on the topfcEven some of those who favorpds cogensexpressed
uncertainty. The representative of Brazil cajlesicogens concept in evolutioff.

No human rights instrument refers to peremptorynmsoorjus cogens However, to the extent
that the theory of peremptory norms derives fromst@en, natural law, or international public
policy, this absence of treaty language is notrd@teative of the existence or consequences of
jus cogensiorms. The Vienna Convention defines the soufgasocogensas the will of the
international community (i.e., it is a non-derogalplorm “accepted and recognized by the
international community of states as a whole”).iblwd ofjus cogensights, like the existence
of human rights themselves, may be grounded inralaiaw as well. In this respect, it may be
noted that human rights instruments recognizeltbatan rights do not derive from the will of

6 Robledo called it ‘une innovation profonde etgrand pas franchi’. ROBLEDO, AG (198LI), Le
lus Cogens International: Sa Genese, Sa Nature;@edions, 17Recueil des Courk?.

7 According to the Commentary, ‘it is apparentnirdhe draft articles that peremptory norms of
international law apply to international organipas as well as to states, and this is not surgrisin
A/Conf.129/16/Add.1 (vol ), pp 39, 44.

8 United Nations Conference on the Law of Temabetween States and International Organizations o
Between International Organizations, Vienna, 18r&ahB21 March 1986, A/Conf.129/16 (vol I), 17. See also
the concerns expressed by Germany, and similactides raised to Article 64 which concerns the egaace of
a new peremptory norm of general international (pi8).

9 The only references to peremptory norms irringtgonal texts are found in the Vienna conventions
the law of treaties. Article 53 of the 1969 Convent(\VCLT), concerning treaties between statesyioes that a
treaty will be void ‘if, at the time of its conclia®, it conflicts with a peremptory norm of genenatiernational
law. Such a norm is defined by the VCLT as onepted and recognized by the international commuofitstates
as a whole as a norm from which no derogation mnjieed and which can be modified only by a subsetu
norm having the same character. Article 64 adds tifva emergence of a new peremptory norm of general
international law will render void any existing atg in conflict with the norm. No clear agreemergsweached
during the VCLT negotiations nor has one emergadesihen about the contentjo$ cogens
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states, but aréinalienable®r Ainheren@°® The American Convention on Human Rights
forthrightly proclaims thatAthe essential rights of man are not derived frora’®ieing a
national of a certain state, but are based upoib@its of the human personality, and ... they
therefore justify international protection. ** .

b. Application ofus cogendy international tribunals

At the International Court of Justice the tgm cogenor peremptory norms appears only in
separate or dissenting opiniofisStates rarely raise the isétand when they do the Court
seems to take pains to avoid any pronouncement?8The 1986Nicaraguadecision, most
often cited for the Court’s approval jpls cogensdoes not in fact pronounce on the concépt.
In its subsequent advisory opinion on nuclear waapthe ICJ utilized descriptive phrases
that could be taken to refer to peremptory normsgcalling some rules of international
humanitarian law so fundamental to respect for theman person and ‘elementary
considerations of humanity that they constitutaaimsgressible principles of international
customary law” The Court did not elaborate and it is left to thader to determine whether
or not intransgressible was intended to indicaae tie rules are peremptory .

The ICJ'sArrest Warrantjudgment of 14 February 2002 is perhaps the dastenmost closely
implicates norms asserted to Jus cogensBelgium issued an international arrest warrant
charging the Congolese foreign minister with graveaches of the Geneva Conventions of
1949 and with crimes against humanity. Congo cldithat in doing this Belgium violated the
rule of customary international law concerning #iesolute inviolability and immunity from
criminal process of incumbent foreign minist&tsBased on the pleadings, the Court
proceeded from the assumption that Belgium haddigiion under international law to issue
and circulate the arrest warrant. The Congo comténlat immunity from criminal process is
absolute or complete and thus subject to no exaepéiven for international crimes. Belgium
specifically argued that immunities cannot applywar crimes or crimes against humanity,
citing treaties, international and national tribishand national legislation. In particular, it
contended that an exception to the immunity rule aecepted in the case of serious crimes
under international law. The Court held that certholders of high-ranking office enjoy
immunity from civil and criminal process and cord®d that no customary international law
restricts diplomatic immunity when accused are satga of having committed war crimes or
crimes against humanity. The ICJ came to this amneh without discussing the possilplis
cogensstatus of the accusations or the effegusfcogensiorms on sovereign immunity.

Human rights tribunals until quite recently alsoiaed pronouncing ofus cogens In its
only human rights judgment to discuyss cogensdecided in 2002, the European Court of
Human Rights denied that violation of the peremptoorm against torture could act to
deprive a state of sovereign immuriify. The court agreed that torture is a peremptorynna
fundamental value and an absolute right, but foumad it wasAunable to disce@any basis
for overriding State immunity from civil suit wheeets of torture are alleged.

1% ppml., Universal Declaration of Human Rigtgapranote 5 at para. 1: pmbl, ICCPBypranote 6,
para. 2 Arecognizing that these rights derive from the iehédignity of the human pers@h

! American Convention on Human Rights, 22 Nov. 1963ASTS 36, O.A.S. Off. Rec.
OEA/Ser.L/V/11.23, doc. 21, rev. 6 (1979), repréhie 9 I.L.M. 673 (1970).
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In the Inter-American Court of Human Rights, thentéhas been discussed only once by the
court as a whole, in its 2003 advisory opinion & furidical condition and rights of
undocumented migrant$. Mexico requested the opinion largely to indicieconcern with
domestic labor laws and practices in the UnitedeSta Perhaps in an effort to anticipate
possible U.S. arguments that it has not consemtaelévant international norms, Mexico’s
fourth question to the court askedAWhat is the nature today of the principle of non-
discrimination and the right to equal and effectpretection of the law in the hierarchy of
norms established by general international law anthis context, can they be considered to
be the expression of normigs cogen® Mexico also asked the court to indicate thalleg
effect of a finding that these norms @rs cogen3

Mexico’s request generated considerable inter€ste other states, not including the United
States, participated in the proceedings, as didinter-American Commission on Human
Rights; in addition, a dozen individuals and grofilesl briefs asamici curiae However, only
the interventions of the Commission, and two brfefsn universityamici curiaecommented
on the issue gjus cogens Costa Rica expressly disavowed any intentioooilmment on the
topic.

Mexico asserted that unnamed publicists have demed fundamental human rights as
normsjus cogens It also referred to the views of individual juedgand the International Law
Commission on the legal effectsjak cogens The main argument of Mexico, however, was
that Ainternational morality@as a source of law, provides a basis for estabishormsjus
cogens Mexico claimed, in this respect, that a cautiapproach in case law has lagged
behind the views of the international communitgdded, Mexico argued for ti¢ransfe@of
the Martens clause from humanitarian law to thiel fcé human rights to imply new norms and
obligations, even those characterizeguascogens

The Commission’s position simply claimed that theernational community is unanimous in
considering the prohibition of racial discriminatias an obligatioerga omnesthen leaps to
the conclusion that the principle of non-discrintioa on the basis of race is a nojos
cogens while at the same time noting that the intermatlocommunity has not yet reached
consensus on prohibiting discrimination based onives other than racial discrimination.
According to the Commissioithis does not lessen its fundamental importancealin
international laws.

The Courts opinion, which it expressly stated agpto all OAS member states whether or not
they are party to the American Convention on HurRaghts, appears clearly to view natural
law as a source of obligation. According to theu@AAll persons have attributes inherent to
their human dignity that may not be harmed; thedsbates make them possessors of
fundamental rights that may not be disregardedvamdh are, consequently, superior to the
power of the State, whatever its political strueturThe court nonetheless cited nineteen
treaties and fourteen soft law instruments on tiecyple of non-discrimination, finding that
taken together they evidence a universal obligatmmespect and guarantee human rights
without discrimination. On whether this princiglmounts tqus cogensthe court moved

12 ‘Juridical Condition and Rights of the Undocumenitéigrants, Advisory Opinion, OC-18/03 Ser A,
No 18 (Sept. 17, 2003)).
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beyond the Vienna Convention, asserting tAhy its definition and its developmenys
cogenss not limited to treaty law® The court summarily concluded that non-discrimioiaiis

jus cogensbeingAintrinsically related to the right to equal proieatbefore the law, which, in
turn, derives directly from the oneness of the hurfemily and is linked to the essential
dignity of the individual. The court added tha¢ fhrinciple belongs tpus cogendecause the
whole legal structure of national and internatiopalblic order rests on it and it is a
fundamental principle that permeates all laws. @tiiect of this declaration, according to the
court, is that all states are bound by the nerga omnes The court’s opinion considerably
shifts law-making from states to international dmlals which are asked to assess human
dignity and international public order and fromgaealerive human rights norms and determine
which of them argus cogens

In its own jurisprudence, the Inter-American Conmsioa on Human Rights has referred to the
concept several times suggesting it as an additemace of obligation. The Commission has
declared the right to life, for example, to be am@us cogens

- derived from a higher order of norms establishedncient times and which cannot be
contravened by the laws of man or nations. The sahjus cogenshave been described by

public law specialists as those which encompas$quibernational order . . . accepted . . . as
necessary to protect the public interest of theespof nations or to maintain levels of public

morality recognized by therf.

The International Criminal Tribunal for the Forméugoslavia (ICTY), the first tribunal to
discusgus cogensdeclared the prohibition of torture as one sumtmm

- Because of the importance of the values it ptstelthe prohibition against torture] has

evolved into a peremptory norm jus cogensthat is, a norm that enjoys a higher rank in the
international hierarchy than treaty law and evenimary customary rules. The most

conspicuous consequence of this higher rank isthigaprinciple at issue cannot be derogated
from by states through international treaties araloor special customs or even general
customary rules not endowed with the same normébree. . . . Clearly, thpis cogensature

of the prohibition against torture articulates ti@ion that the prohibition has now become
one of the most fundamental standards of the iat@mal community?

The discussion had no bearing on the guilt or ience of the person on trial, nor on the
binding nature of the law violated. It was not atexkthat any treaty or local custom was in
conflict with the customary and treaty prohibitiohtorture. The reference served a rhetorical
purpose only. Similarly, an International Labor @mgation report on a 1996 complaint
against Myanmar for forced labour referredus cogensalthough the State had long been a

13 In stating thgus cogensias been developed by international case law,dhd wrongly cited to the
ICJ judgments in thépplication of the Convention of the Prevention &uhishment of the Crime of Genocide,
Preliminary Objections (Bosnia-Herzegovina v Yugei, ICJ Reports 1996. ?? and th8arcelona Traction,
Light and Power Company, Second Phase, JudgmehR#&portsp 3, neither of which discusses the subject.

14 OAS, Inter-American Commission on Human RigBtist Sess, Annual Report of the
Inter-American Commission on Human Right&;tims of the Tugboat ‘13 de MarzeCuba Rep No 47/96, OR
OEA/Ser.L/V/11.95/Doc.7, rev (1997) at 1B647.

15 Prosecutorv Furundzija Judgment, Case No BB5B17/1BT, Trial Chamber (10 December 1998),
para 153.
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party to ILO Convention (No 29) concerning ForcedCompulsory Labout® The Report's
statement that the practice of forced labour vedahjus cogensnorm appears intended to
invite the criminal prosecution of individuals ugifiorced labour. It labels the systematic
practice of forced labour a crime against humafiityalthough such a designation is not
required for prosecution and punishment to takeepla

The Human Rights Committee addresgesicogensn its General Comment No. 29 on States
of Emergency, issued 31 August 2001. AccordintheoCommittee, the list of non-derogable
rights in Article 4(2) of the Covenant on Civil aRblitical Rights is related to, but not
identical with the content of peremptory human tsghorms. While some non-derogable
rights are includedApartly as recognition of the[ir] peremptory nat@ether rights not
included in Article 4(2) figure among peremptogrms. The Committee emphatically insists
that AStates parties may in no circumstances invokeladiof the Covenant as justification
for acting in violation of humanitarian law or psmptory norms of international law, for
instance by taking hostages, by imposing collectmenishments, through arbitrary
deprivations of liberty or by deviating from fundantal principles of fair trial, including the
presumption of innocenc& While this may appear to be adding new conditimnArticle 4,

in fact paragraph 1 explicitly provides that anyaswes taken by states in derogation of
Covenant rights must not b&nconsistent with their other obligations underemftional
law@ In terms of consequences of this extensionCibmittee asserts that one test of the
legitimacy of measures in derogation of Covenaglhtd can be found in the definition of
certain violations as crimes against humanity. sThhe fact that the Covenant would appear
on its fact to permit such measures cannot be ewaks a defense to individual criminal
responsibility.

c. Application ofjus cogendy national courts

The concept of normsis cogensas been asserted most strongly in the domesirtscof the
United States, initially in an effort to avoid U8nstitutional doctrine that considers treaties
and custom equivalent to federal law, thus allowilager US law inconsistent with
international law to prevail over international iglakions. Jus cogensiorms were asserted
first in an effort to enforce the 1986 ICJ judgmagainst the United States in tNecaragua
case? Lawyers argued that the constitutional preceddntsiot apply to normgus cogens
which have a higher status that bind even the &asiand Congress. The Court accepted
arguendothe theory, but held that compliance with a decisif the ICJ is not gus cogens
requirement.

Other domestic court cases involvilug cogendall into one of two categories. First are cases
in which customary immunities have acted to shid&fendants from civil lawsuits for
damages. The issue has arisen most often in cofirtee United States and the United
Kingdom?° In both fora lawyers have argued that the foremreseign immunity law must be

16 28 June 1930, 39 UNTS 55.

17 Report of the Commission of Inquiry on Fort@dbour in Myanmar (Burma), ILO Official Bulletin,
1998, Special Supp, vol LXXXI, Ser B, para 538.

18 General Comment No. 29, para. 11.
19 Committee of US Citizens Living in Nicaragu®eagan, 859 F.2d 929, 940 (DC Cir 1988).

20 Al-Adsaniv Kuwait was litigated in English courts before it was sitbed to the European Court of
Human Rights.
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interpreted to include an implied exception to seign immunity for violations ofus cogens
norms. The argument relies on the idea of impliedver, positing that State agreement to
elevate a norm tgus cogensstatus inherently results in an implied waiver soivereign
immunity?>  In the case of former Chilean leader, Augusto Etiet Ugarte, the issue pfs
cogenswas pressed in response to a claim of immunityfooiminal prosecution. Among the
many opinions in the case, Lord Millett stated thjmternational law cannot be supposed to
have established a crime having the character jo§ @ogensand at the same time to have
provided an immunity which is co-extensive with tbiligation it seeks to impo$é.The
judgment ultimately did not rely ojus cogendo determine the issue, however, because the
situation was controlled by the relevant treaty.

While nearly every court thus far has refused tarfip” immunity byjus cogensiorms, four
recent cases from different national courts dematesthe confusion over the issue. In all of
the cases the courts held that the underlying twwla constituted breaches of norijous
cogensB two cases involved war crimes and two concernetir®B but the courts split
evenly on whether a finding @is cogenwiolations results in overriding traditional immityn

In a case from Greece and one from ltaly, the msmesupreme courts held that German
crimes committed during World War 1l were not paieel by sovereign immunify. In
contrast, an Ontario, Canada Court of Appeal an&rglish appellate tribunal held that the
jus cogengrohibition of torture does not override sovereigmunity?*

A second category of domestic law cases in whiehntiture of norms gas cogendas been
asserted are cases filed pursuant to the US AlenQlaim Act?® Some of the plaintiffs assert
violations of normgus cogensoften wrongly claiming that the landmark deciskalartiga v
Pefa-Irala held torture to be a violation of internationjak cogens In fact, the federal
appellate court in that case held that officiatuce constitutes a violation of the law of nations
and never mentioned the doctrinejo$ cogensnorms?® No ATCA case has turned on the
character of the norm @iss cogenr ordinary custom.

21 See, egsSidermanv The Republic of Argentin®65 F.2d 699 (9th Cir 1992), cert denied, 113tS C
1812 (1993).

22 R v Bow Street Metropolitan Stipendiary Magistrate anbers, ex parte Pinochet Ugarf£999] 2
AllER 97 (HL) at 179.

23 See: Prefecture of Voiotia v. Federal RepubliGerman, Case No 11/2000 (Areios Pagos, Supreme
Court of Greece, 4 May 2000) and Ferrini v. Fed&egpublic of Germany, Corte di Cassazione (Sedibriie)
judgment no. 5044 of 6 November 2003, registeretaich 2004, (2004) 87 Revista dirritto internazitn539
The Italian case is discussed in Pasquale De Seba ¥ittor, ‘State Immunity and Human Rights: Thalibn
Supreme Court Decision on the Ferrina C@%2005) 16 EJIL 89.

24 See Bonzari v. Iran, Ontario Court of App&al,No. 2800 (2004) and Jones v. Saudi Arabia, EWCA
Civ. 1394 (2004).

25 28 U.S.C. sec. 1350.
26 Filartiga v Pefa-Irala 630 F.2d 876 (2nd Cir 1980). The only Unitedt&e5upreme Court decision

to consider issues arising under the ATCBpsa v. Alvarez-Machainmeprinted in (2004) 43 ILM 1390, also
failed to mentiorjus cogens
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d. The work of the International Law Commission

The recently completed ILC Articles on State Resgahty and accompanying Commentary
take the position that peremptory norms exist,ngghat the concept has been recognized in
international practice and in the jurisprudence imternational and national courts and
tribunals®” The Commentary notes that the issue of hierarchymafms has been much
debated, but finds support fgas cogensin the notion oferga omnesobligations and the
inclusion of the concept of peremptory norms in Wienna Convention on the Law of
Treaties.

The Articles propose a hierarchy of consequenceasiltieg from various breaches of
international law. Article 41 sets forth the pawter consequences said to result from the
commission of a serious breach of a peremptory ndiona large extent Article 41 seems to
reflect developments in the United Nations, suchha&sactions of the Security Council in
response to breaches of the UN Charter in South&ica and by Iradf® The text imposes
positive and negative obligations upon all Statesespect to the first, [w]hat is called for in
the face of serious breaches is a joint and coatétheffort by all states to counteract the
effect of these breachésThe Commentary concedes that the proposal mayctefte
progressive development of international law’ asints to strengthen existing mechanisms of
cooperation. The core requirement, to abstain freoognizing consequences of the illegal
acts, finds more support in State practice, witgcpdents including rejection of the unilateral
declaration of independence by Rhodé&8idne annexation of Kuwait by Irad,and the South
African presence in Namibf&Article 41 extends the duty to combat and not coedaid, or
recognize certain illegal acts beyond breachet@iiN Charter and responsive action by the
Security Council. It remains to be seen whether HAw#icle will increase unilateral
determinations that serious breaches of peremptoryns have occurred, with consequent
unilateral actions.

27 Article 40, Commentaries, para 2.

28 eg, UN SC Res 662 (1990), saying that the »atiman of Kuwait had ‘no legal validity and is
considered null and void’ and calling on the intgimnal community not to recognize the annexatiod &
refrain from any action or dealing that might bterpreted as a recognition of it. See dlsegal Consequences for
States of the Continued Presence of South Africhlamibia (South West Africa) notwithstanding Seguri
Council Resolution 276 (1970), Advisory Opinion, IReports 197,1p 16, para 126, declaring the illegality of
South Africa’s presence in Namibia as havémga omnegffects.

29 Article 41, Commentaries, para 3.

30 UN SC Res 216 (1965).
31 UN SC Res 662 (1990).

32 Legal Consequences for States of the ContiRredence of South Africa in Namibia (South West
Africa) notwithstanding Security Council Resolutiaiié (1970), Advisory Opinion, ICJ Reports 1971, para
126.
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e. The content and usesju$ cogens

The primary purpose of asserting that a norfusscogenseems to be to override competing
norms or the will of persistent objectors to a nahtustomary international lat. The first

of these is reflected in the debate over whetheresor all of human rights law preempts other
international law, e.g. trade or sovereign immunitlyalso may be considered when rights are
seen to conflict: e.g. the issue of hate speecthat of reconciling and balancing gender
equality and freedom of religion. As to the entament of norms against dissenting states,
if jus cogensis a norm from which no derogation is possible atsdcreation by ‘the
international community as a whole means anythess lthan unanimity, then the problem
arises of imposing the norm on dissenting Stateds Inot clear that the international
community as a whole is willing to accept the eoémnent of widely-accepted norms against
dissenters, but the problem is likely to ariseaqgfrently in practice because those norms most
often identified agus cogensre clearly accepted as customary internationablad there are
no persistent objectors. Even if States violatenibiens in practice, no State claims the right to
commit genocide or enslave perséhs.

The question of dissenters could arise in the &uifithe number of purported normss
cogensexpands in an effort to further the common intsred humanity. The literature is
replete with claims that particular internationakms constitute normjsis cogensProponents
have argued for inclusion of all human rights, lalmanitarian norms, the duty not to cause
transboundary environmental harm, the duty to assae dictators, the right to life of
animals, self-determination, and territorial sovgméy (despite legions of treaties transferring
territory from one State to anothér). Thus far, international tribunals have been faren
restrained. Taking the most progressive readinth®fcases and comments described above,
the list of norms denominatguals cogengonsists of the following:

. the right to life,

. the right to a fair trial,

. the right to racial equality,

. the right to be free from torture,

. the right not to be arbitrarily deprived of libergnd

. the right to the fundamental protections of hurmaran law during armed conflict

(presumably the guarantees of common article B@fiB49 Geneva Conventions).

33 Theoretically, of course, the concept wouddalpplicable if two or more States actually decitted
enter into an agreement to commit genocide ortéeial acquisition by aggression and one of thetarlahanged
its mind. According to the VCLT, only a party to #élegal agreement can invoke the illegality to &se its treaty
obligations. The ILC Articles on State Respondipitjo further and impose obligations on all Statesepress
breaches qjus cogensiorms.

34 It does seem, however, that the Mexican gowent may have asserted {he cogenstatus of non-
discrimination out of concern that the US wouldirdlao be a persistent objector to asserted rightsdreign
workers.

35 See, e.g. Beres, LR, ‘Prosecuting Iraqi Criragainst Israel During the Gulf War: Jerusalem’s
Rights under International Law’, 8riz J Int'l & Comp L 337(1992) jus cogensobligation to assassinate in
specified circumstances). Raeyham, P, ‘Genocidale¥ce in Burundi: Should International Law Prahib
Domestic Humanitarian Intervention’, @dbany L Rew71 (1997) (prohibition of genocides cogeny Upadhye,
S, ‘The International Watercourse: An ExploitablesBurce for the Developing Nation under Internatid@aw?’,
8 Cardozo J Int'l & Comp 61 (2000) (right to developmejuis cogen)s
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The rationale that emerges from the literature #mel cases is one of necessity: the
international community cannot afford a consenstedime to address many modern
international problems. Thugls cogensis a necessary development in international law,
required because the modern independence of Stateands an internationatdre public
containing rules that require strict compliancee ThC Commentary on the Articles on State
responsibility favours this position, assertingttharemptory rules exist to prohibit what has
come to be seen as intolerable because of thet thinegesents to the survival of states and
their peoples and the most basic human valugsT& urgent need to act that is suggested
fundamentally challenges the consensual framewbtheinternational system by seeking to
impose on dissenting States obligations that tternational community deems fundamental.
State practice has yet to catch up fully with thisa of necessity and it should be recalled that
States legally bound by human rights treaties amstocn may not plead internal law as a
defense to breach of their obligations. Even ipaticular human rights treaty permits
denunciation, the denouncing state will remain labby customary international law and by
other human rights agreements that permit no deatime. Member states of the United
Nations have human rights obligations even if tHeynot ratify or accept any of the existing
global or regional human rights treaties, becadshe duties that flow from membership in
the United Nations.

In theory, a state could refrain from joining theitdd Nations and claim to beApersistent
objecto@ to the development of human rights law, in an reff® avoid human rights
obligations. Even assuming that persistent olgadtiuring the formation of a rule is a means
to avoid being bound by the rule, in practice nohsstate exists. There are states, however,
that contest particular rights posited as customiatgrnational law. Here the doctrine of
normsjus cogensould be relevant to establish that the rightuegiion has become binding
even in the face of persistent objection. A secprattical effect of elevating some human
rights norms to the status jois cogensvould be to establish clearly that these normsrale
conflicting or incompatible treaty obligations. Whthe supremacy of human rights law is
being pressed by human rights bodies, internatifomahcial and trade institutions have shown
no indication of their willingness to accept th@posed hierarchy. As noted above, neither
international nor domestic tribunals shown a wihess to override the customary laws of
sovereign and diplomatic immunity in order to gpréority to assertegls cogensiorms>’

. Core Human Rights

Core human rights are not necessarily the samerassijus cogenscore rights need not be
recognized as peremptory in order to acknowledgettteir fulfillment is a prerequisite to the
enjoyment of other rights. Identification of suatre rights has been attempted by scholars and
by international human rights bodies.

36 Article 40, Commentaries, para 3.

3" See Case of Al-Adsani v. The United Kingdom, Eir.Hum. Rts, judgment of 21 Nov. 2001,
available at fttp://www.echr.coe.int’Case of Congo v. Belgium, International Courtwdtite, judgment of 14
February 2002, available ah#p://www.icj-cij.org’.
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a. Core rights in theory

The moral philosophy of human righddelps us to delineate the structures of human thioug
in a manner which reveals the implications of timgkand speaking about rights in a
particular way, the relationships of rights to @m®ther, the hierarchical ordering of rights and
the nature of the conflicts or tension among riglits One approach sets individual freedom
or autonomy and equality as the common themesegoia a concept of the natural necessity
Ain the sense of prescribing a minimum definitionvdiat it means to be human in any
morally tolerable form of societ@® Rights which preserve the integrity of the perfiow
logically from the principle of freedom and autongmas does the principle of non-
discrimination and are thus core in the senseathather rights flow from them.

Kantian ethics, presupposing a moral foundation th@ different desires and ends of all
persons, provide a basis for rights flowing frora #utonomy of the individual in choosing his
or her life plan, consistent with a similar freedéon others. Rawls’§heory of Justicsees
justice as the first virtue of social institutioasd human rights as both instrumental to and the
end of justice, ascertained by rational contractorsning the social contract. The two
principles of justice they would choose, accordimdgrawls are (1) each person is to have an
equal right to the most extensive system of eqaaicbliberties compatible with a similar
system of liberty for all and (2) social and ecommequalities are to be arranged so they are
both to the greatest benefit of the least advantagmnsistent with a just savings principle and
attached to positions and offices open to all urmerdition of fair equality of opportunity
(distributive justice).

Other theorists have constructed a hierarchicatesysof human rights based upon the
protection of human dignity. Dworkin views deniafl equality as a core problem to be
addressed. He does not elevate individual freetiothis status because of the problem of
external preferences (such as prejudice and diswtian) that corrupt a utilitarian decision to
afford equal liberties to others. Thus, certaiecsfc liberties like freedom of speech, of
religion, association and personal relations, meqspecial protection in the face of such
externalities that would corrupt the social dutytovide equal rights to all.

Maurice Cranston proposed in 1967 that human righitst be properly understood to be those
matters that are enforceable against duty-holdgesuinely universal, and of paramount
importance; everything else must be viewed as aspmal, including, in his view, most
economic, social and cultural righfs.Henry Shue, in contrast, speaks of Abasic@rights to
liberty, security, and subsistendgveryone’s minimum reasonable demands upon theofest
humanity@® What is crucial to rights being basic is that attgmpt to enjoy any other right
by sacrificing a basic right would be self-defegticutting the ground from beneath itself.
Other, non-basic rights may be limited or sacridice order to secure the basic right. Shue
also argues that there can be no priority accordimgng basic rights because each one is
necessary for the exercise of all other rights.

% Jerome J. Shestackhe Philosophical Foundations of Human RiglitsJANUSZ SYMONIDES, HUMAN
RIGHTS: CONCEPT ANDSTANDARDS 31,32 (UNESCO,2000).

% 1d. at 43.

40" Maurice CranstonHuman Rights, Real and SupposedD.D. RAPHAEL (ED.), POLITICAL THEORY
AND THE RIGHTS OFMAN, 43(1967).

1 HENRY SHUE, BASIC RIGHTS: SUBSISTENCE AFFLUENCE ANDU.S.FOREIGNPOLICY (1980).



-14- CDL-UD(2005)020

Joseph Raz similarly posits a distinction betweere aights and derivative rigtitswhile
Diana Meyers argues that four inalienable rightke right to life, the right to personal liberty,
the right to benign treatment, and the right toséadtion of basic needB8 are inherent and
inalienable to all human beings, as moral agents mbst be able to exercise moral judgments
about their life’s plans, and that these canndirbiéed ore revoked in a just legal systém.

b. Core rights in practice

To a large extent, the provisions of positive laflect the theoretical approaches that posit
maximum claims for equality, personal security, snfsistence rights. While there is some
variety from one region to another, a minimum doas been identified that supports the idea
of fundamental rights and derivative rights.

Equality as a core or foundational human rightsidisupport in human rights texts. As is
well-known, the United Nations Charter has no cgpaé of human rights, but expressly
mentions the entitlement to respect for human sighithout discrimination on the basis of
race, sex, language or religion and respect foretpaal rights and self-determination of
peoples. The phras&without distinction on the basis of race, sex, leage or religio@is
added to every reference to human rights and fuedtahfreedoms in the body of the Charter.
The Vienna Declaration called non-discriminatien fundamental rule of international human
rights law. Further reflecting state practice, & motable that the Convention on the
Suppression and Punishment of the Crime of Apaithés the only international instrument
apart from the Convention on the Prevention andidPument of the Crime of Genocifle
explicitly to designate commission of any act cederby the treaty aAcrime under
international law. Genocide and apartheid botloiver the targeting of individuals or groups
and depriving them of fundamental rights becaug@aif race or ethnicity; the criminalization
of these acts can support the notion that freedom Bystematic discrimination enjoys a high
status in international law, at least as far as raconcerned. As discussed more fully below,
derogation clauses that permit the suspension rdinerights during periods of emergency
generally prohibit discriminatory measures.

It must be conceded that state practice has not &gdavorable to non-discrimination on the
bases of sex, language or religion, although imrhend on the basis of the U.N. Charter
provisions it should be afforded similar importandéhe Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW) hagty accompanied by the most wide-
sweeping and frequent reservations of any humanisrimstrument® Neither linguistic nor
religious discrimination has generated enough aonte produce agreement on the need for
the enactment of a binding legal instrument onglabal level!” One may also compare the

42 Joseph Ra)n the Nature of Right93MIND 194(1984).

3 DIANA T. MEYERS INALIENABLE RIGHTS: A DEFENSE(1985).

4 International Convention on the Suppression andighment of the Crime of Apartheid, Nov. 30,
1973, reprinted in13 I.L.M. 50 (1974), art. 1. Earlier, the 1968&amation of Teheran called the policy of
apartheid aAcrime against humanit@ Proclamation of Teheran, para. 7.

%5 Convention on the Prevention and Punishment@fQfime of Genocide, Dec. 9, 1948, 78 U.N.T.S.
277, art. 1.

46 As of January 2000, 67 states parties to CEDAW éntered reservations or declarations. For earlie
studies of the problem, see Rebecca Cdtéservations to the Convention on the EliminatibrAlb forms of
Discrimination against Women30 VA. J. INT'L L. 643 (1990); Belinda Clark, The Vienna Convention
Reservations Regime and the Convention on Discaitioin against Womer85 Av. J.INT'L L. 281(1991).

4" The U.N. Declaration on the Elimination of Allrfas of Intolerance and of Discrimination Based on
Religion or Belief is one of the few human rightsctarations adopted by the United Nations thatrwsbeen
followed by a treaty. As for language, only witlttarope is there a legal instrument, the Framev@mkvention
on Minority Languages.
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number of ratifications of the Genocitfe, Apartheid?® and Racial Discrimination
Convention¥ with that of CEDAW to observe the lesser agreemeith eliminating
discrimination based on sex and gender.

In another approach, core human rights could batiiied as those whose violation is
designated an international crime or for whichestatre obliged to enact national criminal
laws. Prohibiting conduct as criminal usually eets society’s strongest condemnation and
expresses a desire to uphold the fundamental valutbe society. As noted above, genocide
and apartheid have been expressly called intematimes. In addition, global and regional
treaties against torture call upon the statesgmttiAensure that all acts of torture are offences
under its criminal law@* War crimes are designated by the Geneva Conventib 1948
and the Protocols of 1977,which call upon states parties to suppress andspuigrave
breache@ of the Conventions. In the Inter-American systeiorced disappearance is
considered a crime against humanftyThe establishment afd hocinternational tribunals for
the former Yugoslavia and for Rwanda, as well adbnclusion of the Rome Statute for a
permanent International Criminal Court reinforce thnderstanding that the international
community views the commission of certain acts adiqularly egregious and necessitating
individual criminal responsibility. The right teeldree from these abuses could be viewed as
“core” protection.

Global and regional bodies have identified corehtdgg but also core obligations. This
approach has been of particular importance in tha af economic, social and cultural rights,
where the obligation of states parties to implemiaaties is generally progressive and
variable.55 The Committee on Economic, Social @nttural Rights, General Comment No.
3 (1990), discusses the nature of state partidgjaitons, noting that various obligations in
the ICESCR are obligations of immediate effect. oTdescribed as beingof particular
importance are the undertaking to guarantee thhtgiare exercisefwithout discrimination
and the other is the obligatiohto take steps. = The Committee also is of the \A¢hat a
minimum core obligation to ensure the satisfactdbnat the very least, minimum essential

8 Genocide Conventiosupranote 34.

49 Apartheid Conventiorsupranote 33.

%" Convention on the Elimination of All forms of RakDiscrimination, 21 Dec. 1965, 660 U.N.T.S.
195, reprinted in 5 I.L.M. 352 (1966).

! Convention against Torture and Other Cruel, Inamror Degrading Treatment or Punishment, 10
Dec. 1984, G.A. Res. 39/46, 39 U.N. GAOR, Supp. Blg.U.N. Doc.A/39/51, at 197; European Convenfiam
the Prevention of Torture and Inhuman or Degradirgatment or Punishment, 26 Nov. 1987, Doc. No.7h#8
1987, E.T.S’ 126, reprinted in 27 I.L.M. 1152 (1988ter-American convention to Prevent and Pufishture, 9
Dec. 1985, OASTS 67, G.A. Doc. OEA/Ser.P, AG/do23285 rev. 1 (1986), reprinted in 25 I.L.M. 519 §563.

%2 Geneva Convention for the Amelioration of the @itinn of the Wounded and sick in Armed Forces
in the Field, 12 August 1949, 75 U.N.T.S. 31; Gen@®onvention for the Amelioration of the Conditioh
Wounded, Sick, and Shipwrecked Members of the Arfedtes at Sea, 12 Aug. 1949, 75 U.N.T.S. 85; Genev
Convention Relative to the Treatment of Prisondrg/ar, 12 Aug. 1949, 74 U.N.T.S. 135; Geneva Cotioan
Relative to the Protection of Civilian Persons im& of War, 12 Aug. 1949, 74 U.N.T.S. 287.

%3 Protocol | Additional to the Geneva Conventiofig\agust 12, 1949, and relating to the Protectibn o
victims of International Armed Conflicts,8 June T9WJ.N. Doc. A/32/144 Annex |, 1125 U.N.T.S. 17512,
reprinted in 15 I.L.M. 1391 (1977); Protocol Il Atidnal to the Geneva conventions of August 12,9, %nd
relating to the Protection of Victims of Non-Intational Armed Conflicts, 8 June 1977, U.N. Doc. 2314
Annex Il, 1125 U.N.T.S. 17513, reprinted in 16 M..1442 (1977).

* |nter-American Convention on Forced Disappearasideersons, OEA/Ser.P AG/doc.3114/94 rev. 1,
June 8, 1994, art. 3.

® An exception to the approach of “progressive immatation” is the African Charter on Human and
Peoples’ Rights. SeEconomic and Social Rights Center v. Nigedd,, Comm’n Hum. Peoples’ Rts, Case
155/96, decision of 27 Oct. 2001.
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levels of each of the rights is incumbent upon p\&tate party. Thus, for example, a State
party in which any significant number of individaalk deprived of essential foodstuffs, of
essential primary health care, of basic shelter lamasing, or of the most basic forms of
education isprima facie failing to discharge its obligations under thev@amant. In a separate
General Comment (No. 12) on the right to adequade,fthe Committee recognizes the core
minimum obligation to ensure freedom from hungerdestinguished from the more general
right to adequate food.

The Inter-American Commission on Human Rights hdspted a similarAbasic need®
approach to economic, social and cultural rigiscording to the Commission, the obligation
of member states to observe and defend human riggtigorth in the American Declaration
and the American Convention, obligates such statemgardless of the level of economic
development, to guarantee a minimum threshold e$ahrights! States must immediately
ensureAa minimum level of material well-being which is altb guarantee respect of their
rights to personal security, dignity, equality gfportunity and freedom from discrimination.
The European Social Charter and the ILO Declaratidfundamental Rights of Workers also
indicate that certain core rights are deemed ofiquéar significance in the economic and
social field.

[l. Obligations erga omnes

The International Court of Justice was the firstidentify the category of obligatiorsrga
omnesin dicta in theBarcelona Tractioncase’® Unlike obligations arising in respect to
specific injured states, e.g. in the field of diplatic protection, obligationerga omnesare
owed to the international community as a wholel sédtes thus can be held to have a legal
interest in their protection without the need tondestrate material injury. There is thus a
significant broadening of possible avenues to pfessompliance. Obligationsrga omnes
are of crucial importance for unilateral obligasprwhere there are likely to be no states
materially affected by a breach. Human rights gdilons are the primary example of such
unilateral undertaking®.

The importance of this category is thus evidentdoforcement, but it is less clear how the
category relates to hierarchy of norms. On the loared, obligationgrga omnescould be
viewed as solely procedural, designed to protegtititernational community interest where
every state or no other state is injured, suchuasagtees of human rights. In this respect, the
category could be seen as deriving from the prlaayp effectiveness because violations of the
law could not be challenged without the broademihgtanding. Yet, the ICJ did not focus on

*® The IESCR itself makes this distinction, speakim@rt. 11(1) of the right of everyone to adequate
food and in art. 11(2) of th&fundamental right of everyone to be free from hur@e

" |ACHR, The Realization of Economic, Social andt@ual Rights in the RegiorAnnual Report of the
Inter-American Commission on Human RigHt893, OEA/Ser.L/V.I1.85, doc. 9, rev., February, 1994, 519-
534.

8 Barcelona Traction Light and Power Company, LémjtSecond Phase, 1970 ICJ Rep. 3, 32.

% The Barcelona Traction judgment identified bgationserga omneshe rules against aggression,
genocide, anérules concerning the basic rights of the humangersicluding protection from slavery and racial
discrimination. In its Judgment of 11 July 1996te Genocide case, the Court held that the rigidis
obligations contained in the Genocide Conventi@eaga omnesApplication of the Convention on the
Prevention and Punishment of the Crime of Genodtdeliminary Objections, Judgment, 1996 ICJ Rep, 61
para. 31.
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this element in théarcelona Tractiondecision; instead, it stated that the obligatienga
omnesexistAin view of the importance of the rights involvei3 suggests, perhaps, a higher
status for such norms. It may also provide a lvith the doctrine ofjus cogensnorms,
because if every state has an interest in comg@ianth erga omne®bligations, it is difficult

to see how two or a few states could contract bthieobligation’®

A practical effect in favor of human rights doessarfrom the doctrine of obligatioreyga
omnes It allows any state to raise or contest an allegiolation, in contrast to the law of
diplomatic protection which limits standing to hyiclaims on behalf of an injured person to
the state of nationality. In practice, the issue has not arisen. Intdedtaman rights cases
generally are based upon treaty provisions allowvaimg state party to the treaty to complain of
violations by another state pafty.

% Article 53 of the Vienna Convention on the LawToéaties supranote 56, provides that a treaty will
be voidAif, at the time of its conclusion, it conflicts Wii peremptory norm of general international @
peremptory norm is defined as oseccepted and recognized by the international contynafistates as a whole
as a norm from which no derogation is permittedahith can be modified only by a subsequent norigeoferal
international law having the same chara@erhus a two stage consensual process is invofiret:there must
be a rule of international law accepted by therirdgonal community and, second, that rule musidsepted as a
peremptory norm.

®1 See Mavrommatis Palestine Concessions (Jurisdjotiase, P.C.1.J., Ser. A, No. 2 (1924); Nottebohm
Case (Liechtenstein v. Guatemala), Preliminary €timas, 1953, IC Rep. 110; Merits, 1955 ICJ Rep. 4.

62 Notably, the American Convention on Human Righikes the inter-state procedure optional,
suggesting perhaps that thiya omnegharacter of the obligations is not fully acceptdeast in respect to the
supervisory machinery established by the Conventin. 45, American Convention on Human Rights.
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V. Non-derogable rights

The final issue of “relative normativity® in human rights law considers whether internationa
instruments designate certain rights as absolutie sense that they apply without limitations
clauses and without possibility of reservation,od@tion, or denunciation, resulting in treaty-
basedAfundamental standards of humar@/. Alan Gewirth is one of the few writéPsto
posit that there are absolute rights. A rightbsaute when it cannot be overridden in any
circumstances, can never be justifiably infringed anust be fulfilled without any exceptions.
The contents of any right include the subject, thigective, the respondent, and the
justification or basis of the right. Gewirth asssra Principle of Generic Consistency that
requires every agent act towards all in accordamite generic rights that are necessary
conditions of action, freedom and well being, tagedr being defined in terms of the various
substantive abilities and conditions needed focgsssful) action. If two rights are so related
to each other that each can be fulfilled only Hyimging the other, that right takes precedence
whose fulfillment is more necessary for action.|d3uare absolute if they are specific and not
overloaded with exceptions or requiring intricatéitarian calculations; second, they must be
justifiable through a valid moral principle and yhaust exclude any reference to the possibly
disastrous consequences of fulfilling the rightew®th uses the example of torture and argues
for its absolute nature not only because of theachpn the tortured person, but the impact
upon the torturer. Even if the person has knogeetthat would save the lives of hundreds or
thousands of others, the basic principle of magradhiat requires respect for the rights of all
persons prohibits using any individual merely aseans to the well-being of other persons.
Utilitarian arguments are also available: torturivguld only lead to further escalation of
violence and it cannot be certain that the destmawill not occur anyway. One cannot trade
the commission of a present evil for what is onlyheeatened or possible future evil. In
addition, the principle of intervening action makbe bombers/terrorists responsible for any
killings that follow, not the person who has knogide of them or the person who refuses to
torture to acquire the knowledge. Gewirth geneealihis example of torture to specify more
generally an absolute right not to be made thended victim of a homicidal project,
stemming from the general principle underlying absolute rights: the prohibition on
degrading persons, from treating them as if thegy ha rights or dignity. Other specific
absolute rights may be generated from this priegiglich as the right to be free from slavery,
but the list is not long.

In practice, the International Covenant on Civibddpolitical Rights (article 4), the American
Convention on Human Rights (article 27), and theopean Convention for the Protection of
Human Rights and Fundamental Freedoms (article d)nit states parties to take measures
suspending certain rightato the extent strictly required by the exigenciégh® situation
provided that such measures are not inconsistemt wieir other obligations under
international law and do not involve discriminatisalely on the ground of race, color, sex,
language, religion or social origffi. Supporting the notion that there is a hierarchplicit in

the idea of non-derogable rights, the Inter-Americdommission on Human Rights has

63 See Weil, P (1983), ‘Towards Relative Normayiu International Law?’, 7AJIL 413.

64 SeeMinimum humanitarian standards: Analytical repofttbe Secretary-General submitted pursuant
to Commission on Human Rights resolution 1997EZCN.4/1998/87 of January 5, 1998.

65 Alan Gewirth,Are There Any Absolute Right$2l FHILOSOPHICAL QUARTERLY 1 (1981)

% |CCPR, article 4(1).
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suggested that states may have a duty to suspendchaderogable rights if this is necessary to
protect those rights that are non-derog&ble.

Only four non-derogable rights are common to thieghnstruments: the right to life, the right
not to be subjected to torture or to cruel, inhuroanlegrading treatment or punishment, the
right to be free from slavery, and the right to foee from ex post factocriminal laws.
Common to the ICCPR and the American Conventionassderogable rights are recognition
as a person before the law, and the right to freedbthought, conscience and religion. The
ICCPR alone declares non-derogable the right tdrde from imprisonment for failure to
perform a contractual obligation, while the Eurap&2onvention, with Protocols, considers
the freedom from double jeopardy and abolition leé tleath penalty non-derogable. The
American Convention uniquely adds protection of fémaily, rights of the child, the right to a
nationality, the right to participate in governmeamd fundamental judicial guarantees to the
list of non-derogable rights. The instrument®aksquire that measures taken in derogation
not be discriminatory.

Among the general human rights conventions, neitfierCovenant on Economic, Social and
Cultural Rights (CESCR) nor the African Charter ldaman and Peoples’ Rights contain a
provision on derogations. The CESCR perhaps utadetably omits discussion of
derogations, given that its statement of obligatialteady contains considerably flexibility for
states party to apply the rightdo the maximum of available resources, with a view
achieving [them] progressively . . . by all appiepr means. . . (art. 2.). The African
Commission has interpreted the Charter’'s omissioa derogation clause to mean that the
Charterssas a whole remains in force even duringogerof emergency, including armed
conflict.

The common non-derogable rights of life, and freedmom torture and slavery are also
protected by the Convention for the Abolition o®ry®® the Genocide Conventidfi,and

the Torture Convention's, none of which contain derogations provisiéhs.International
humanitarian instruments add to the thesis thaethights, together with guarantees against
discrimination, form thenoyau durof human rights. Common Article 3 to the four 294
Geneva Conventiord,the essential core of international humanitarim, [demands that all
non-combatants be treated humanely and withoutidis@@tion by race, color, religion, sex,
birth, wealth or any similar criteria. Specifigajprotected are life and freedom from torture,
humiliating and degrading treatment, hostage-takang fundamental due process.

®” See Inter-Am. Comm’n on Hum. Rts., Report on$heation of Human Rights in the Republic of
Guatemala, OAS/Ser.L/V/11.53, doc. 21 rev. 2, 13.881, para. 9.

% SeeComm. 74/92, Commission Nationale des Droits dertime et des Libertés v. Chad, inniH
ANNUAL ACTIVITY REPORT OF THEAFRICAN COMMISSION ONHUMAN AND PEOPLES RIGHTS 1995/96 AGH/207
(XXXII), Annex VIl at 12, 16 AThe African Charter . . .does not allow for stgiagties to derogate from their
treaty obligations during emergency situationsugteven a civil war in Chad cannot be used axeumse by the
State for violating or permitting violations of hitg in the African Charte®

% Supplementary Convention on the Abolition of 8lgy the Slave Trade, and Institutions and Prastice
Similar to Slavery, 7 Sept. 1956, E.S.C. Res. 608), 226 U.N.T.S. 3.

0 Genocide Conventiosupranote 32.

"L See Torture Conventionsypranote 41.

2 The conventions concerning racial discriminagéma discrimination against women also omit
derogations provisions, supporting the idea thataigcrimination has a hierarchically superiorssan
international human rights law because it is a fofraggravated deprivation of human rights.

8 Geneva Conventionsypranote 42, Common Article 3.
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The European Court of Human Rights seems to supghmtview. It has emphasized the
absolute character of the prohibition against tertteiterating thadArticle 3 enshrines one of
the most fundamental values of democratic societt@gen in the most difficult circumstances,
such as the fight against terrorism and organisedeg the Convention prohibits in absolute
terms torture and inhuman or degrading treatmenpurishment. Unlike most of the
substantive clauses of the Convention and of PotdobNlos. 1 and 4, Article 3 makes no
provision for exceptions and no derogation frons ipermissible under Article 15 sec. 2 even
in the even of a public emergency threatening ifieeof the nation@* As such, it could not
be violated in order to give priority to anotheaganteed right.

The issue of derogations is linked to that of res#ons and denunciations. Many human
rights treaties have no provisions on either oflétier topics and both are generally regulated
by the provisions of the Vienna Convention on tlavlof Treaties® This means, first, that
reservations are permitted if they are not incorbpatwith the object and purpose of the
agreement® while denunciation is permitted only if it is dslished that the parties intended
the treaty to be denouncéd.

Concerning reservations, General Comment N& &4ued by the Human Rights Committee
questions whether reservations to non-derogabletsrign the ICCPR are permissible. It
concludes that generally they would be incompatibith the obligations of states, as would
be a reservation to the article concerning derogati The Inter-American Court has gone
further, stating thafa reservation which was designed to enable a wiatespend any of the
non-derogable fundamental rights must be deemeaetacompatible with the object and
purpose of the Convention and, consequently, nohited by it@° In the European Court,
reservations incompatible with the object and paepof the Convention have been rejected.
In his separate opinion, Judge de Meyer notesAftfite object and purpose of the European
Convention on Human Rights is not to create, buetmgnize, rights which must be respected
and protected even in the absence of any instruofgmsitive law. It is difficult to see how
reservations can be accepted in respect of pragsiecognizing rights of this kindl’

Early global human rights treaties permit denummmbr withdrawal, including the Genocide
Convention and the Supplementary Anti-Slavery Cative, but later practice omits such
provisions and it would appear to be contrary ®dbject and purpose of such instruments to
allow their termination. The Human Rights Comnattieas interpreted the omission of a
withdrawal provision from the ICCPR to mean thamnhualgciation or withdrawal is not

™ Eur. Ct. Hum. Rts, Selmouni v. France, judgmérgJuly 1999, para. 95.

5 Vienna Convention on the Law of Treaties, 23 M&@9, U.N. Doc. A/ICONF.39/26, reprinted in 8
I.L.M. 679 (1969). As of March 1, 2002, there aneety states parties.

’® Vienna Conventiorid., arts. 19-23.

" Vienna Conventiorid., art. 54.

8 Human Rights Committee, General Comment No. ZPR/C/21/Rev.1/Add.6, 2 Nov. 1994, in U.N.
Doc. HRI/GEN/1/Rev.3 (15 Aug. 1997F;ompilation of General Comments and General Recordat®ons
Adopted by Human Rights Treaty Bogli@so available at <http://www.unhchr.ch/tbs/ds€/n

9 AMerely to restrict certain aspects of a non-dertgaight without depriving the right as a whole of
its basic purpose is, however, permissible. Sésr-limerican Court of Human Rights, Advisory Opimi®C-
3/83 of September 8, 1988Restrictions to the Death Penalty, Articles 4(2) @t4) American Convention on
Human Rightg@Ser. A, No. 3, para. 61.

8 Belios v. Switzerland, 132 A Eur. Ct. Hum. Righlsdgment of 29 April 1988 (separate opinion of
Judge de Meyer).
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permitted, given the nature of the of the CoveffanRegional instruments more commonly
contain provisions allowing denunciation upon nefic

Taking into account the absence of permissible equsipns, reservations or denunciations in
respect to the common non-derogable rights, at kgathe global level, they come close to
being absolute in nature and thus can be seeregsrthacle of positive human rights law.

Conclusions

Taking together the four concepts discussed abbwveay be asked whether they recognize
common rights, obligations or principles. In revieg what has been said, there first emerges
a clear emphasis on equality and non-discriminatiépart from the fact that it is the sole
right mentioned in the UN Charter, it runs throdbbjus cogengprohibitions of genocide and
slavery, which generally target individuals basedtloeir identity as members of ethnic or
racial groups. Non-discrimination is also an imméeal obligation of states implementing
economic, social and cultural rights. It condigsaime legality of measures in derogation of
rights during periods of national emergency angadg of the requirements of humanitarian
law. This emphasis on equality and non-discrimoratcan be seen to flow from the
fundamental notion of the inherent nature and dygoi all persons. A denial of equality is a
denial of the very foundation of human rights ia thorth of each individual.

Other rights that have been recognized as simutastg beingjus cogenshorms, core and
non-derogable rights, and as obligati@nga omnesre few in number: the right to life, the
right to be free from slavery, and the right toflee form torture, together with fundamental
judicial protections necessary to ensure the engmyrof other rights. Among these, the right
to life, as has been recognized by human rightsinals, imposes both negative and positive
obligations on states and encompasses some of lihgations corresponding to core
economic, social and cultural rights, i.e. ensuthmgright to food, shelter and health care.

The legal consequences of denominating these rightkis fashion have yet to be fully
determined and will no doubt evolve over time, @ tive list itself. For the present, it seems
clear that these rights are ones that impose dlditggm on all states. They may not be
suspended or subordinated to other rights, anddhegot be subject to reservation. In theory
they should override conflicting norms of whateweigin, but this is a matter for on-going
discussion.

8 Human Rights Committee, General Comment No. 2BPR/C/21/Rev.1/Add.8/Rev.1, reprinted in
I.L.M. 839 (1995).

European Conventiorsupra note , art. 58 (requiring six months notice). & denounced the
Convention in April 1970, after it was found to eawommitted torture and other human rights viotaioand
withdrew from the Council of Europe; it rejoinecetbystem in 1974 after the restoration of civilggvernment.
The European Torture Convention, art. 22, similallpws denunciation, requiring twelve month’s neti The
American Conventionsupranote , art. 78, requires one year's notice. Mty 26, 1998, Trinidad and Tobago
notified the Secretary General of the OAS of iteudeiation of the American Convention. The denaticn
became effective one year later. Art. 23 of theriAmerican Convention to Prevent and Punish Tert Dec.
1985, OASTS No. 67, allows denunciation upon ora ywtification, as does art.21 of the American @otion
on Forced Disappearance of Persons, 9 June 1984enim force, art. XXIV of the Inter-American Ceoention
on the Prevention, Punishment, and Eradication iofevice against Women, 8 June 1994, and art. Xlthe
Inter-American Convention on the Elimination of Abrms of Discrimination against Persons with Dikizds, 7
June 1999, not in force.



